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6 ; ; * 135 15 , ' 


RULE Mi had been obtained, alta upon the Plaintiff to 
ſhew cauſe why a writ! of inquiry executed: in this cauſe 


mould not be ſet alide for irregularity, The irregularity com- 
"plained of was that the notice of executing the writ of i inquiry 


received by the Defendant was for * Tueſday the 14th day of 3 


January i inſtant;“ whereas the 14th of January fell on 4 F. hburſday, 
and on which day the writ of inquiry was in fact executed. 
l appeared that on the morning of Tbunſday the 14th: the 
Plaintiff's attorney met the Defendant, who told him that his no- 
tice Was irregular and he ſhould not attend the inquiry, but did 
| not point out to the Plaintiff's attorney what the irregularity was. 


Williams Serjt. now ſhewed cauſe againſt the rule, and contend- 


ed that the Court would, by rejeQrag the word « . 


N 


Vor. I. 8 | Iwpluſage, 


J ol 


Jan. 27th, | 


Notice of 
Executing a 
writ of in- 
quiry on 

« Tue/day 
the 14th day 
of January 


14th of Ja- 
nuary fell on 
a Thurſday, 
and on which 
day the writ 
of inquiry 
was execut- 
ed; the 
Court of C. 


B. refuſed to 


ſet aſide the 


execution of 


ag The writ of 
inquiry for 


this irregu- 


a, bot rejefted 60 7 g a. farplulage, N ippeariog alive the defendant was not miſled thereby. 


— 2 
14 


- ü - a 
J > 


Heis. 


-/ 2 | 
, =, 


T2 — IN HILARY - EA — -- 


1802. ſurpluſage, eure the irregularity, and obſerved that it was not ay 


I ceſſary for the Plaintiff to have done more than mention the day 
cf che month, without introducing the day of the week. He 
eited Doe d. Duke of Bedford v. Kightley, 7 Term Rep. 63. where 
ile Court of King's Bench bad a "notice to quit at Lady-day 
which will be in the year 1795, the ſame being delivered at 
Micbaelmas 1795, to be ſuffictent to ſupport an ejectment, the I 


| year 1 795 being rejected as impoſſible. 


Maythn Serjt. contrd infifted that the BiokickvulaatQ Pont of. 28 


1 Its way to cure an irregularity ariſing from negligence, and that. if 
they muſt rejec either the day of the month or the day of the 

| * iſe; ing the notice in order to make it ſenſible, they 
end of chat which would opetate a8 4 puniſhmeft * 

the Defendant who had not been irregular. . 

| Lord ALVANLEVY Ch.] It is clear that the Defendant was not 
miſled by this error in 3 ice, but that relying on the i irregu- 
larity he neglected io attend e execution fc his writ of inquiry. 


: But though Tue/day was by a clerical miſtake introduced inſtead | 


of Thurfagy, yep dhe, notice being for Tug/day the 14th of Ja- 
muary inſtant, a given day does ſeem to be thereby pointed out. 
The caſe of the notice to quit appears to me a very ſtrong autho- 
rity in favour of our rejection of the word © T; ueſday,” and thus 
making it a regular notice of a writ of inquiry to be executed on 
the 14th 6f Jahtiary) \Therefores as the Defendant / is not ſtated 


to have ſuſtained any injury by his non· attendance at the execu- 


ion of thewwrit of inquiry, I. think it ought not to be ſet aſide. 


Rock J. (a) If it were not for the caſe of Doe v. Ag biley [ 
-  --ouldibe diſpoſed to liſten to the objection taken to the execution 
of this writ of inquiry, however ſtrict and technical it may be. 


| 5 e But fince chat caſe the point does not appear to me to be alto- 


1 gether res integra, and I think therefore we are warrented in re- 
Jjecting as ſurpluſage the word Tueſday” in this notice, in the 
ume way as the Court of King's Bench rejected an impoſſible 
ñvear in a notice to quit in order to ſupport, an ejectment. The 
day of the week need not have been introduced into the notice, 

600 if rejected will leave it a good notice for the 14th of January. 
Cnau RRE J. entertain ſome doubt upon this point. It is 
3 oF very great importance to parties that they ſhauld have 


. „ae N (a) Mr. Jobtice: Heath * from waſte: in dun by jadipoſion 


eee Furey, 


* — 
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5 G notice of the Hibs "al which their rights are to be 7 1802. 
and if the notice given be inſuffieient they are entitled to ayail 3 
themſelves of that inſufficiency. The caſe of Doe v. Kightley does Fes 15 
not appear to me analogous, becauſe that being a notice to quit i 3 

was quite obvious to the tenant that it was giyen with a view to | 
determine the holding between himſelf and his landlord from a 
certain period not arrived at the time of the delivery « of the no- 


tice, and that therefore the inſertion of the paſt year was: a mere 
miſtake. I.think however that the notice.in this caſe could not . 
well be under ſtood to be a notice for any other day than the 14th 
of January. Leave out any other word, than * be Tueſday," 4 and 
the notice will, be mere nooſenſe, 3 If therefore it could not miſ- 
lead the Defendant and there be no other way of making the no- 
tice intelligible than by ftriking out the word © ec T; weſday,” 'I think - 
che ee {gg OS to have Hi writ of. Inquiry ſet aſide, 
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Tris was an action on a policy: of inſurance. upon goods on 2 3 
board the Friendlyke loſt. or not loſt at and from Rotterdam from the 


t6 Londen againſt all riſks, Britiſh captures included. The decla- ce ee 


vern ment by 


ration, after ſetting out the policy, and making the uſual enn 


from an ene - 


mente, alleged, that the PFriendlyke with the ſaid goods on board ne 


Was captured on the high feas by the French; and that at the . 
time of the falling of the ſaid veſſel with the goods on board upon dpekidel in 

the voyage aforeſaid, the Plaintiff had the Jeave and licence of ladies; 2d 

our Lord the King for bringing the ſaid goods and ann e bs 


in the ſaid veſſel from Rotterdam aforeſaid to London aforeſaid. board one of 


The Defendant having pleaded the general iſſue the: cauſe came 9 of 
1 on to be tried before Lord Alvanley Ch. J. at the Guildhall Sit- 25 we oe | 
| 4 tings after laſt Michaelmas' Term, when it appeared that Meſſrs. ie of 
Bridge and Smitb, merchants of London, on the 21ſt February — Brcemy 


1801, obtained a licence from the Crown i in the following terms: ee 
one era ; 
b. George the Third, Ne. To all commanders of our ſhips of war bill of lading 


for the whole 
—and privateers, and all others whom it may concern, greeting: — be 8 


bs Our will and pleaſure is, that you permit Meſſts. Bridge and NN 
Smith, or their agents, or the bearer of their bills of lading on ill be pro- 


tecded. 
board 45 Kare e's names a of which they a are. e unable to ſet forth, 
17 40 85 ee ee 
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8 ASESG I HILARY TEAM 
8 1802. 185 kme being Antricun, Pruſſian, or belonging to any of che 


ee Hans Towns, to import without moleſtation from Rotterdam, 


| Amſterdam, and Dort, to the port of London, ſuch quantity of flax, 

flax ſeeds, clover and other ſeeds, madders, Sc. being Britiſh or 

neutral property, as may be ſpecified in their bills of lading, pro- 
Vided the ſame ſhall be ſhipped as aforeſaid :* this licence to remain 

| in force for the ſpace of fix months from the date thereof and no 
N N Provided alſo, that any perſon Who ſhall claim the be- 

| nei of che licenee hereby granted, ſhall take and have the ſame 
. upon condition, that if any queſtion ariſe in any of our Courts of 
N Admiraty or elſewhere, whether ſuch perſon or perſous hath or 
„ ͤ ew all points conformed thereto in all caſes whatſoever, the 


1 | . Pinky, © 


: 


proof ſhall lie upon the perſon-or perſons uſing this « our licence, or 
claiming the benefit thereof. Given at our Court of St. James" 8 


the 21ſt day of February 1801, in the att year of our reign.” 
That on the a0th of February 1801, the Plaintiff having been 
75 50 recommended by Meſſrs. Briqge and Smith to Meſſrs. James Smith 
; be e ne en of. Rotterdam, wrote to the latter, directing them to 
N purchaſe ſome caſks of madder; chat Melts. F. Smith and Son 
7 accordingly. did purchaſe. eight caſks of madder, the goods inſured, 
7 30 75 423 on the Zyih of March following ſhipped. them on board the 
eden . Friendlphe; the Captain of which, veſſel-figned, three bills of lad- 


al +47 e 


noqud one ing, whereby 'hs promiſed. to deliyer | the eight caſks of madder to 


4 =» » p 
en 101 


ite ſhippers. or their order; that on the ſame day Meſſrs. us i Smith 
9 . koh FR and Son wrote a letter to the Plaintiff, .iaclofing the invoice and 
47 bod one; of the above bills, of lading, indorſed i in blank, and appriſing 
3 him that they had ſo ſhipped the goods, and that they ſhould draw 
| a tor the amount; that on, the 24th: of April following one bilt of 
12.2%" Iading forthe hole cargo. of An ip gig was, fgned by 
b then Captain, and indorſed by Meſſrs. F. Smith and Son to Meſſrs. 
er e Bridge and Smith of Landon, to whom the Captain was addreſſed, 
Wi.jth directions to follow their orders; that Meſſrs. J. Smith and 
e drew bills, of exchange upon the Plaintiffs for the amount of 
i goods :infured, and; remitted. them to Meſſrs. Bridge and 
Smith, Which pills the Plaintiff . afterwards accepted; and that 
1 221. Melly. Bridge and Smith, according to the courſe of trade be- 
ee oder tween themſelves and Meſſrs. J. Smith and Son, would, under the 
83 4 og bene general bill of lading- of the whole cargo, have withholden the 
om goods.) for which the. Plaintiff held a particular bill of lading, if 
ok 3 Plainiff had not duly accepted the as drawn by Meflrs, *. 
WE 15 „ es 1 Ve NEE „ Smith 


— — ſTf—6—— — ꝗj6—— 


\ oy 


* 


| | / 
4 | 


IN THE FORTY-SECOND YEAR OF GEORGE Ill. 


Smith and Son to anſwer the amount of the goods. The 1 


found a verdict for the Plaintiff, but Abs wp reſerved to the 
| Defendant to move to have a nonſuit entered. | 
| Accordingly Lens Serjt. on this day . for a rule Ny con- 
tending, that the goods inſured were not protected by the letter of 
licence, ſince the Plaintiff, upon whoſe account the goods were or- 
dered, was not to be confidered as the agent of Bridge and Smith, or 
238 the holder of their bill of lading; that the bill of lading indorſed 
by the ſhippers, and ſent to the Plaintiff, veſted in the latter a 
complete authority to demand the goods; and that the general 
bill of lading ſent to Bridge and Smith, which was of a ſubſequent 


date to that ſent to the Plaintiff, could convey no right to Bridge 


and Smith to withhold the goods from the Plaintiff; and that as 
three. bills of lading had been made out according to the uſual 
courſe reſpecting the goods ſent to the Plaintiff, and only one 
general bill of lading for the whole cargo, it manifeftly appeared 


l dr former were the regular bills of lading, whereas the latter ü 
was only a fictitious inſtrument for the purpoſe of protecting the 


property of thoſe who were not within the terms of the licence. 
Lord ALVANLEZT Ch. J. It appears to me to have been the 


intention of Government in granting the ficence to authoriſe this 
ſort of importation 3 the words of the licence are extremely ge- 


neral, but an attempt is now made to confine the terms of it to 


goods purchaſed for Bridge and Smith on their own account; 
but had this been the intention the licence would have been 


other wiſe expreſſed. The courſe of proceeding is this : Bridge 


and Smith having obtained a licence which is to be in force for 
ſix months, their oorreſpondent ſhips a cargo of goods under a 


: 
: 
* 


1802. 


— — 
DepyLis 
. 


Pax. 


general bill of lading to Bridge and Smith; and with this bill of 
lading on board no cuſtom-houſe officer would have dared to ftop |. 


them. But then it is ſaid that part of this cargo was not ſhipped 

on the account of Bridge and Smith. I have no difficulty however 
in ſaying, that it was the intention of Government that any goods 
which ſhould come to this country under their bill of lading, and 


with their permiſſion, ſhould be protected by the licence. I be- 
| Heve it to be within the knowledge of government that this ſort 
of uſe is made of the licences granted to individuals. We are 


not to conſtrue the acts of Government ſtrictly againſt the mer- | 


chants ; if it had been intended that the licence ſhould have been 


more confined, T think it would have deen ſo n It ap- 
Vor. A N Pears 


1802. 
Derriis. 
. 
ParRY» 


Fans 28th. 


The Court 


will not diſ- 
charge a de- 


fendant out 
of cuſtody on 
a common 
appearance, 
on the 

© ground of a 

* commiſhon 


of bank- 


ruptcy having 
been ſued 


out apainſt 
him by the 
plaintiff as 
petitioning 
- creditor upon 
the ſame debt 
as that on 
which the 
arreſt 1s 
founded. 

An affida- 
vit to hold 
bail made by 


- adminiſtra- 


tors of a 
perſon who 
died before 
the paſling of 
the Bank act 
need not ne- 
gative a ten- 
der in Bank 
notes to their 
inteſtate. 
Semb. that 
perſons ſue⸗ 
ing as ad- 


miniſtrators 


need not in 


any caſe ne- 


gative ſuch 
tender to 
their inte ſ- 
Late. 
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pears to me that a fair uſe has in this inſtance been unde of the 


lieence, the terms zof which fully warranted the tranſaction. 


| Rooke and cue Js. were of the ſame opinion 
5 £14 WH - \Ruljor diſcharged | 
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Percy. and Obers | Adminitrvrs of W. Hoox | 
„ PowBLL. 


is was an application to discharge the Defendant out of the 


cuſtody of the ſheriff of Midalgſer upon his entering a com- 


mon appearance. It was moved upon two grounds; Iiſt, That 
a commiſſion of, bankruptcy had been ſued out by the preſent 
Plaintiffs as petitioning creditors, founded upon the ſame debt for 


which they had now arreſted the Defendant; 2dly, That the affi- 


davit of debt which was ſworn by one of the Plaintiffs as an 
adminiſtrator, only negatived any tender in W aates t to gither 
of the adminiſtrators, but not to the inteſtatee.. 

Beſt Serit. ſhewed cauſe, and with erh to the firſt He 
referred the Court to. the ſeveral, caſes of M Mater v. Kell, ante, 
vol, 1. p. 302. Hill v. Reeves, ante, vol. 1, p. 424. and Oliver 
v. Ames, 8 Term Rep. 364. Where applications "of this. kind, bad 
been refuſed by the Courts on the ground, of a want of jurifdiQtion, 
laying. the Court. of Chancery muſt. be. applied to for relief; and 
in anſwer to the ſecond ohjection produced an additional affidavit, 
ating, that the inteſtate died in 1996, previous to the paſſing of 
che Bank act, which firſt made the negativing 10-96 in bank 
deten negeſſary part ot the afſidlavit to hold to bail. 
Sbephend Serjt. in ſupport of the application viged: "IE on 
Court would not allow its procsſs to be uſed for the purpoſe of 
haraſſing a man by to different modes of legal execution, via. 


an execution againſt his goods by the commiſſion of bankruptcy, 


and an execution againſt his perſon by arreſt, and obſerved that 
the e caſe no before the Court was the ſtrongeſt. which could be 
brought before them ; for that though the Court of Chancery will 
allow a creditor to prove, and then make his election either to 
proceed under the commiſſion, or at law, provided he wave his 
proof, yet that Court will not allow a petitioning creditor (in 
which ſituation the Plaintiffs ſtood) the ſame indulgence, ſuch a 
creditor being * to abide by his Ty”. He urged on the 
. 8 SET ſecond 


#6... 
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a 


1 N THE FORTY-SECOND YEAR OF GEORGE m. 


 - ſecond objection, that. though the inteſtate was dead ſo early as 1802 
1796, ſtill the Plaintiffs were bound under the proviſions of the 8 
Bank act to negative any tender to ſuch perſon. 1 
But The Court were of opinion, that the firſt objection was 
eee by the caſes referred to, particularly that of 
M Maſter v. Kell, where the party arreſting was as in this caſe x 
the petitioning. creditor, and added that they could not tell but . 
that the Defendant might conteſt. the commiſſion of bankruptcy ; 
the ſecond objection they held to be done away by the fact diſ- 
cloſed in the ſubſequent» affidavit of the inteſtate's death previous 
to the paſſing of the Bank act; and Rovke J. added that had that 
not been the: caſe he ſhould have thought it unneceſſary for the 
Plaintiffs ſuing in their character of — INE to A *” 
tender to their inteſtate. (a). 14 
Per Curiam, 


7 


NT, 
PowELL, 


Rule e diſcharged (3). 


was * to we inteſtate or not, which dil. 
nu guiſhes his caſe from that of an aſſignee 
of a bankrupt. 6-51 0 
(5) In Oliver v. Ames, 8 Term Re. 364. 
though the Court of K. B. refuſed to diſ. 
charge the defendant out of cuſtody on a 
ö ſimilzr application, yet they ſuſpended the 
execution of a rule on the ſheriff to bring 
ein the body, in order to give the defendaut 
a opportunity of "plying: to the Court of 
Chancery. , 4 þ 


| 8 It has P been held by the K 
Court of K. B. that aflignees in an affidawt 
to hold to bail muſt negative a tender to 
the bankrupt before his bankruptcy to the 
beſt of their belief. Maris v. Ranct, 8 Term 
Rep. 45. And indeed the terms; of the 
38 Geo. 3. c, 1. % 8. require that the ath. 
davit ſhall ſtate that a0 offer has been made 
to paß in bank notes. But it may be ob- 
ſerved, that an adminiſtrator has no mean 
of EU even a belief erden a tender | 
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Hosen Ry der 8 of Hogs. v. . Lord 
iſt 500 ARUNDEEL#£ 109591) hg 100 b, 

mr 11 0b eds: Lomb men web; or -vifc 4.4 x 
EBT 65 bond Abe record ſtated that the Plaintiffs executors, 
Ec. of B. Heſter; ri came into Court by P. R. their at- 

| torney; and exhibited their certain bill againſt the Defendant (hav- 
ing privilege of Parliament), che tenor of which bill followed in 
theſe words: To the Juſlices of our Lord the King of the 
Bench, London, to wit, John He er and George” Ford, executors, 
So. by P. R. c. complain 'of Henry Lord Auundeli having pri- 
vilege of Parliament of a plea that he render to the faid John 
and "Gags, as executors as aforeſaid, 364 E. of lawful money, Tc. 


Feb, iſt; 


An executor 
cannot join a 
count upon a 
bond given 

to his teſtator 
and a count 
upon a bond 


| yum to him- 


elf as execy- 
for in the 
ſame actian. 
If a peer 
be ſued by 
bill no ob- 
jection can 
be taken to 
ſuch pro- 


NI err by * in — Lese. Wheter r an; -that mY ſuch an eee could 


prevail f 
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x 802. which be detains, and the ſum of 1891. of like lawful money, 
"Hor w | which be owes. to and detains from them, Nc. The firſt count 


5 aud Another, then proceeded as uſual as upon à bond for 3641. entered into 
Lord, | by the Defendant to the Plaintiffs teſtator, and the ſecond count 
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the detinet only: 


as on a bond for 189“. by the Defendant « to the ſaid Jahn and 


George' as ſuch executors as aforeſaid ; and a breach was aſſigned 


to both counts alleging non-payment of the 364 J. to the teſtator 


in his lifetime, and alſo non-payment” © of the ſame or the ſaid 


ſum of 1891. or either of them, or any part thereof to the ſaid 
Fohn and George executors as aforeſaid, or either of them ſince 


the deceaſe of - the teſtator.” Then followed a profert of the 
bonds, and alſo of the letters teſtamentary, and the declaration 


coneluded by praying his Majeſty's proceſs to be made to the 
Plaintiffs as executors againſt the Defendant according gg 

of the ſtatute. + 
The Defendant craved oyer of the bonds and conditions, which 


being ſet forth, the firſt appeared as ſtated in the declaration to be 
a bond for 364 J. by the Defendant to the Plaintiffs' teſtator, with 


a, condition that it ſhould be void on payment of 182 U. on a 
certain day, and the ſecond a bond by the Defendant to the Plain- 


_ riff, executors of B. H. in 1897. to be paid to the Plaintiffs, © or 


their certain attorney, executors, adminiſtrators, or aſſigns,” with 
a condition that it ſhould be void on payment of 947. 105. on a 
certain day. The Defendant then demurred ſpecially and aſſigned 
for cauſes, © that the ſaid Plaintiffs have in and by the ſaid decla- 
ration claimed part of the ſaid ſum of money therein demanded, | 

as money which the faid Lord owes to and detains from them, 


and other part thereof as money which he is not alleged to owe 
to, but only to detain from them, thereby declaring againſt the 


ſaid Lord as well in the debet as in the debet and detiner, whereas 
che ſaid Plaintiffs ought to have declared in the debet only, or in 
And alſo for that the ſaid Plaintiffs have 


attempted to join in their {aid declaration, and to include in one 


action two cauſes of action, which by the laws of this land can- 
not be joined in one declaration or included in one action. And 
ra alſo for that the faid writing obligatory firſt above mentioned ap- 
pears o have been made and executed to the ſaid B. A. (the 
Wh eftator) | in his lifetime; and the ſaid writing obligatory, ſecondly 


above mentioned, appears to have been made and executed to 


mme ſaid Plaintiffs ne, and alſo for that the ſaid Lord can- 


2 45 not 


N THE FORTY. SECOND YEAR OF GEORGE itt, 
not plead one plea or uſe one defence againſt | the ſaid action; and 


could not by law proceed againſt him by bill, but only by original 
writ: And alſo for that. the ſaid declaration is in divers other 
reſpects repugnant, inſufficient; and informal. 

The Plaintiffs joined in demurrer. 80 | 
Lens Serjt. in ſupport. of the demurrer Was proceeding to ate 
the points of the . caſe, when he was interrupted, by the Court, 
who expreſſed a wiſh to hear the other ſide, at the ſame time ob- 
ſerving, that they thought the objeQtiongto, the Defendant being 
ſued by bill could not, be taken advantage. of in this ſtage of the 
proceedings after a full defence made by, the words comes and 
defends (a) the wrong and injury when, Se.“ but ought to. haye 
been raiſed by a plea in abatement (6). 

 Shepberd Serjt. contra contended, that the rule eſtabliſhed he the 


for a debt owing from his teſtator, and a debt owing from 
himſelf, on account of the different judgments which would 


the fruits of the action would not be aſſets, yet that where they 
would both, as in this caſes , Produce aſſets to the eſtate, a debt due 


's Term Rep. 631. the Court of King s Bench | timated the opinion of the Judges, that upon 
on the authority of Alexander, v. Mazman, | ſuch a plea the objection might probably pre- 


half defence, yet in that caſe they were pre- mouth, Comp. 844. where the contrary had 
ed to a plea in abatement, and the princi iple,| been ruled. In Davotins v. Burridge, 2 Lord 
upon which the Court proceeded was that | Raym. 1442. 2 Str. 734. S. C. it was de- 
the er cetera ſhould be held to imply an | termined that under the Stat. 12 & 13 
half defence only in caſes where ſoch a de- IF. 3. c. 3. 2. the Common Pleas might 
fence ought to be made,. or to imply a full | hold plea by original bill againſt a member 
defence Where a full defence was neceſſary, | of the Houſe of Commons, though that 


to the declaration full defence way ne- bill at common. law. But the Stat. of WV. 3. 


(3) See Lord Linſdale v. Littltale, 2 H. original bill againſt Peers or Lords of Par- 
BI 265. 299. where it was reſolved by the | liament. See the argament of Mr. Serjt. 
. Houſe of Lords, that no objeQion, could be Williams in Lord Lonſdale v. Littledale, 2 Hl. 
"taken toa proceeding by bill in K. B. againſt | BY, 273, 274. and the firſt reaſon aſſigned 


alſo for that the ſaid plaintiffs haye attempted to proceed againſt 
the ſaid Lord being a Peer of this realm by bill, whereas they 


caſes was that an executor could not be ſued in the ſame action 


(= Althoogh. in Wilkes v. Le, 10 7 H. 6. 41. But Lord Ch. j. Eyrs there in- 


In this caſe the defendant having demurred | Covre had no pbwer to proceed by original | 


ceſſary, does not empower any court to proceed by | 


9 


1802. 
— nn_d | 
HosiER 


and Another 


UW, 
Lord 
ARUNDELD 


follow, vis. a judgment de bonis eftatoris, and, 2. judgment d 
bonts proprus; and inſiſted, that though he cannot ſue on two 
ſuch cauſes of action in the lame declaration, where in either caſe 


Wille, 40. held the words agfendit vim et | vail , notwithſtanding the cafes of Say v. Lord 
th injuriam quando, Sc. to amount only to an | Byron, Sayer 63. and Geſiling v. Lord Wey- 


bd eee eder abatement. See to in ſupport of the errors in the Houſe of | 
1 adhd eee er referring Lordi, ö. e 2. * . 299, 300, e 
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1802. to the executor-and a debt due to the teſtator might'be joined, 


* 8 Hd for, this he cited King and others executors of Stevenſon v. | 


| and * T, hom, 1 Term Rep. 487. where the firſt count' of a declaration, i in 


Lord, an action againſt the acceptor of a bill of exchange indorſed by. 
2 the payee to the Plaintiffs, who were the ſurviving executors of 
Stevenſon, © in right of the Plaintiffs as ſurviving executors as 
aforeſaid,” joined with two other counts, the one for money had 

and received to the uſe of the Plaintiffs as executors, and the other 

on an account ſtated with the Plaintiffs as executors, was holden 

good on demurrer: he obſerved that in that caſe the argument in 
ſupport of the demurrer had proceeded on the ground of the 
promiſe being improperly laid, the indorſement to them as exe- 

cutors not being a good conſideration for an aſſumpſit to them as 
executors, but for an aſſumpſit to them in their own right, and 

yet A. burft J. ſaid they held the bill as executors, and might de- 


elare upon the right in which they held it; and Buller J. ob- 
ſerved, that though a Plaintiff cannot join two counts, one on a 
debt due to himſelf, and another to him in the character of exe- 
cutor, yet that the only queſtion was whether the ſum when ey 
covered would be conhdered as aſſets of the teſtator. 


— 


55 Lord AL VANLET Ch: J. Admitting that where the fruits of 


a judgment go altogether as affers 1 into the Plaintiff s hands, two 
cauſes of action may be joined, vis. one to the executor ſtrictly as 
executor, and the other on a promiſe made to him after the death 
of his teſtator, {till in this caſe if the preſent Plaintiffs happen to 
die inteſtate before the debt due on the bond entered i into with 
them in their own name 18 recovered, it cannot be contended that 
the adminiſtrator de bonis non wili be able ta put that bond in 
ſuit. In ſuch caſe the adminiſtrator of the eſtate of the ſurviving. 
"executor would be the perſon, on whom the right of action ariſing 
out 'of the bond would unqueſtionably devolve. The Plaintiffs 
are deſcribed in the bond to be the executors of Benjamin Hgſier, 
And the money is to be paid to them their certain attorney, ex- 
ecutors, adminiſtrators, or aſſigns. There is indeed another rea- 
- fon why this declaration ſhould not be ſapported, VIS, that the 
coſts cannot be ſevered, and that tlie Plaintiffs for the cauſe of 
action ſtated in the ſecond count would be liable to pay coſts, where- 
as for that ſtated in the firſt they would not be liable, becauſe ſuing 
ſtrickly as executors. If it were otherwiſe the Plaintiffs' right as 
Es executors to retain might be affe ned; for the nigbt to retain 
N ; „ . accrued 


* 


— 
. 


: 
— bt 
4 


* 
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accrued to them on täking this bond, which was quoad the teſta- 1802. 
— m_—_ 


tor's debt a payment; but if the bond could be put in ſuit by the Hon 


adminiſtrator de bonis non of Benjamin Hofier 8 eltate, their N ang 33 


8 | ſentative would be deprived of his right to retain, Lord 


AgUNDELLe« 
Rooks J. Where executors change the nature of the debt 


due to their teſtator after their teſtator's death, they muſt ſue for 


the new debt in their own name, and not in their character of 


executors. If theſe Plaintiffs had failed they would not have been 


liable. to coſts. on the firſt count, but on the ſecond they would, 
becauſe in the one they ſue as executors of the obligee of a bond, 


| in the other as obligees themſelves of a bond. Indeed this caſe 


: falls 1 within-the words uſed by Mr. Juſtice Buller in King v. Thom, 


«jt is clear that a Plaintiff cannot join two counts, one on a debt 
to himſelf, and another to him in the character of executor.” To 


the ſecond count of this declaration i it is quite clear that the de- 
| fendant could not have Pleaded that the Plaintiff were not exe- 


cutors. J. EI ES A s 8 N 

- CHAMBRE * lf incu make: note or bond from a was 
tor to the eſtate of their teſtator, the old debt is thereby ex- 
ringuiſhed, and a new one created, which muſt be declared upon 
as ſuch. The caſe of Bets v. Mitchell,” 10 Mod. 315. is in point. 
There the Plaintiff declared upon 1 85 promiſes made to his 


teſtator, and alſo on a promiſſory note to himſelf ut executor: ; 


and it was inſiſted, that the laſt count could not be joined with the 


former ones, the words ut executori being only a deſcription of the 


Plaintiff's perſon, whereas the note was made to him, and tranſ- 
ferable by his indorſement, and would go to his. adminiſtrator, 


and not to the adminiſtrator de bonis non; and this reaſoning was 


adopted by the Court, who gave judgment for the Defendant on 
demurrer to the declaration. There is alſo a caſe of Rogers v. 
Cook, 1 Salk. 10. where the reaſon given why a cauſe of action in 


"ws teſtator s time, and a cauſe of action in the executor's time, 


cannot be joined, is that the coſts are entire and cannot be ſevered. 


The debt created. by the ſecond bond is a debt to the Plaintiffs 


themſelves, and will devolye on their repreſentative, though what- 


ever they re recover 117 walt hold as truſipey hg * gina of their 
teſtator.. 


4 


Sb thea pbk FN 3 to 8 13 4 
But The Court ſaid | this was not a caſe in which they Gs to _ 


depart from the general rule, tht after argument amendmetin are Ho 


f 
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not {toned particularly as the record would ſill be open to the 
objection of its being a proceeding againſt a Peer by bill (a) J and 
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LARY TERM 


2 We indeed in caſe of amendment the declaration would be as a de- 
claration de novo, and conſequently the defcadant at nne = 


7525 TY 
Axvrbt LL: 


Sir Marthew Hale concerning the Courts of 
| King's Bench and Common Pleas, t. 5 pi 363.) 


: 5 whereof i it cou 


Feb, 2d. | 


After plea 
- pleaded the 
venue cannot 
be changed. 
But if the 
Defendant 
plead pend-, 
Ing a rule 
Ni for 
changing the 

venue, 


de added that upon inveſtigation, two of 


11; and, 


chapter Sir Matthew Hale infers that the 


many of the caſes a 


W 


* 


nn in x abatement to the JuriſdiQtion. 


o d "p 
1 T' £3 1 LES l 
*. * v | t 4 i 
# . 119 . . 


() Me. Juſtice Chambre ee that in 


Hargrave s Law TraQs (ſee diſcourſe by 


ſeveral precedents, of proceedipg by ori- | 
ginal bill are mentioned of a date as early 
as Edν,⁰.2.. To this obſervation it may 


thoſe inſtances turn out to be proceedings 
by original 'bill in "the Court of Common 


Pleat, Ste T. 31. Fa 3. Finab. Ab. Bill. 
39 46+ pl 14. Bro. Abr. pl. 420; | 


From the inſtances collected in the above 


Court of Kieg's Berich ſotmerly took cog· 
nizance by 36 2 bill of all matters 
te cognizance by ori- 
ginal writ,” But it may be obſerved "that | 
ppear to have been c- 
tempts of the Court, ſuch as obſtruQing 
the perſon of à Defendant in his way to 
make his deſenes to n action then pending; 
in which, caſe either Court may take cog- 
nizance of the matter by bill, even though 
it ariſe in a foreign county ; for, ſays Ship- | 
with, T. 31, Ed. 3. Fitzh, 46. Bill, 11. 
«© when à party is here pleading be is in 
the protection of the law,” and on the fame 
principle 42 Af. pl. 28. a man was ſoed by 


INE for the Defendant 


another in 22 H. 6. 24+ for maintenance in 
the preſence of the Court. Indeed 42 Ap. 
11. atfo cited by Sir Marthew Hale, appears 
to be ĩocorrectiy cited, for the Court there 
held that bill for an eſcape againſt an offi- 
cer could not be maintained. So 17 Af. 5. 
was un appeal of robbery,” The remaining 
precedents are 100 indiſtinctly reported to 
afford any ſatis factory concluſion whether 
or not they were ptoceedit ugs by bill in 
caſes of confempt or privilege; or under 
whax, circomſiances, Tis at lealt is re- 
markable, that early in the enſuing reign, 
ſee Fitz, Ab. Bill. 9. M. 1. R. 2., a queſtion 
| [aroſe whether under the circumſtances of 
the caſe a party was ſufficiently in caſfodid 
mareſcalli . proceeded againſt by bill; 
Which difeolſion ſeems to have been unne- 
| ceſſary if the party whether in cufogid or 
not might * be proceeded againſt by ori. 
gie! bill. And ſimilar queſtions appear 
to have ariſen i 10 7 H. 6. 1. 9 4. 2. and 
| 9 Ed, 44. 12. To this it may. be added, 
or] it bas been laid if a man be in the 
Fleet, a Plaintiff may have a bill of debt 
againſt him, in the ſame manner as he can 
in the King's Bench againſt a man in the 
cuſtody of the Marſhal. Fitz. A. Bill. 18. 
3 H. 6. 26. 2 TOE adds that 


Dill for beating a woman in curj& regis, and | 


n 
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it was not uſusl. 


| 


 Taxnagn 8 v. Panne. 


c 5 ; 
- 


x „ Deſendaine'i in an ink of aut and uber hott ob- 
tained. a rule Mi for changing the venue Trot n+: to 
Surry, afterwards. pleaded: the general iſſue. | 
Shepherd Serjt. in ſhewing cauſe againſt the rule inſiſted, that 
the Tenant oY pleading to wy ns in png had waved 


: bh 4 


will wean allow 


. 


him to FRO une, 


plwKkaded, even though he afterwards obtain 


1 THE FORTY-SECOND YEAR OF GEORGE III. 


w bis right to change the venue, and referred to a caſe of Leir v. 


Williams, Mich. 1800, in this Court as in point. 


Lens Serjt. contra admitted, that if the Defendant had obtained 


time to plead upon the terms of taking ſhort notice of trial for 
London or Middleſex, he would thereby have waved his right to 
change the venue (a), but inſiſted that the Defendant had waved no- 


13 

1802. 

* 

Taruasu 
. 

Penner. 


thing by pleading in the regular way, ſince his act could not be 


conſidered as voluntary; for if he had omitted ſo to do, the 
plaintiff would have been entitled to ſign judgment. 

© The Court ſaid, that ſtrictly ſpeaking the defendant had waved 

his Tight ; 

upon the country, that is a jury of the county in which the action 

Peas brought, vis. of the city of London (5); but that as it ap- 
_ peared dearly from the plea having been put in pending the rule 

for changing the venue, that the defendant muſt have ſo pleaded 


for by pleading the general iſſue he had put himſelf 


from inadvertence, they would allow the venue to be changed, 
und the plea to be amended by altering the name of the county, 


upon payment of cofts; and they cited a caſe of Herbert v. Flower, 


Burner 492. Ed. 3. where the ſame AI) LAY was ANI apo. 


the le grounds. 


leave to withdraw his plea and plead it de 
novo with a notice of ſet-off, Palmer v. T. ur- 
ner, H. 26 Geo. 3. Tidd. Pr. 364. ed. ts 
528. ed. 2. 


() See 2 Pr. * ed. 1. 528, ed, 
2. and Shipley v. Cooper, 7 Term Rep. 698. 

(6) Indeed the venue cavnot be changed 
at the inſtance of the defendant after plea 


| 


ABBOTT v. RATE. 


| T was an application to ay proceedings, i in an action againſt 
| bail on the recognizance, on payment of the debt and coſts, 
the Defendant in the original action having been rendered within 
che four days allowed by the practice of the Court, but after the 
return day of the ca. ſa., and the Plaintiff having commenced his 
proceedings againſt the bail immediately after the return day. 
On flo Serjt. oppoſed the rule being made abſolute, unleſs upon 
payment of the coſts incurred in the action againſt the bail, and 
ited Perigule v. Melhſh, 5 Term Rep. 363. in which the Court of 
King's Bench refaſed to ſtay proceedings againſt the bail upon pay- 
ment of debt und coſts in the * e the Defendant 
e III. we © Wn 
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. 
: 
% 
” 
- 
> - 
” 
- 
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Feb, 34. 


If proceed- 
ings be com- 
menced upon 
à recogui- 
zance of bail 
immediately 
upon the 
return of the 
ca. ſa., the 8 


Court will 


oe: ſay them 
but upon 
payment of 
the coſts, 
though che 
E be 
urrendered . 
within the 
four days al- 
lowed by the 
practice of - 
the Court. 


1802. 
8 
Ansorr 

V. 
RAWLEYe_ 


CASES. IN HILARY TER N 


a allo pay the coſts | in the action againſt the bail, a the 
latter action was commenced. within the eight days allowed by 
the practice of the Court for the bail to ſurrender the principal. 
He obſerved that there was a diſtinQion between ſuing by feire 
facias, and bringing an action on the recognizance, no coſts being 
allowed in the former caſe unleſs the bail appear and plead or join 
in demurrer (a), whereas i in the latter they are allowed. _ | 
Shepherd Serjt. contrd inſiſted, -that as the bail had aero) 


57 805 the time allowed by the practice of the Court, they were 


perfectly regular, and ought not to be called upon to pay the 


coſts of the action in the recognizance; that in fact both parties 


were regular, the Plaintiff having a right to commence proceedings 
on the recognizance upon the body not being brought in at the 
return day, and the bail having a right to ſurrender the pridgipal 


within the four days after. 


Tbe Court ſaid, that though the render e the four ol 
was. ex gratid, Rill it muſt be admitted that the Plaintiff had a 


right to bring his action on the recognizance of bail, and conſe- 


quently the bail had no right to ſtay the e in that 
 aQtion without paying the coſts. 


Fel. ach. ; : 


In an * 
for breach cf 


a contract o 


deliver goods 
at a certain 
price per ton, 
the . 
will not 
low the De- 
ſendant to 
ay money - 
inio Court 


- Rule abſolute on payment # the coſts of the 

+» a@ion on the recognizance, as well as of the 
Er debt and coſts 1 in the original aQion. 
(a) 2 Tids. Pr. K. B. 1018. ed, 4. 20 ae e 


# 


STRONG v. ans | 

Tou! was an action of aſſumptt i in which "A a nd 

that in conſideration that the Plaintiff had bought of the 
Defendant a certain quantity of potatoes at a certain price per ton, 
the Defendant undertook to deliver the Potatoes at the price afore- 
ſaid, and that the Defendant had neglected ſo to do, whereby the 
Plaintiff had : been injured. The Defendant paid money into 
Court, upon which a rule M/ was obtained for een the 


rule to pay money into Court. 


BI Serjt. ſhewed cauſe and contended, that the Court 8 


9 80 - ; allowed money to be paid in, though the damages were not liqui- 
wi Gi as in Hutton v. Bolton, 1 E. Bl. 299. in notis, aud 125 v. 


4 
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Millan, 2 Eoft. 128. which were actions againſt common carriers, 
and alſo in actions upon policies of inſurance where the damages 
are altogether unaſcertained. 2 ? 
Shepherd Serjt. contra inſiſted, that money can never be paid 
into Court but where the damages are mere matter of computa- 
tion, as was laid down by Lord Mansfield in 2 Burr. 1120. ; 
therefore it had been diſallowed in adions for dilap' dations, 
Squire v. Archer, 2 Str. 906. and Salt v. Salt, 8 Term. Rep. 47. 


and that in Griffith v. Williams, 1 Term. Rep. 710. which was an 6 


action againſt an attorney for neglecting to enter up judgment on 


a warrant of attorney, the Court thought that the payment of 
money into Court was originally irregular, though as the. Plaintiff 


had taken it out he was precluded from objecting to the i irregu- 
larity; that with reſpect to Yate v. Millan the only queſtion there 


made related to the effect of the payment in admitting the con- 


tract; and that the diſtinction reſpecting actions againſt carriers 
is this, that if there be an agreement to be liable to a ſpecifit-ſum 


that ſum may be paid into Court, but not otherwiſe, as was ſettled 


in Fail v. Pickford, ante, vol. 2. p. 234. where the Court refuſed 
to allow a carrier to pay into Court the invoice price of goods. loſt, 
there being no N that the carrier ſhould be liable to chat 
extent. | ; 

The Court ſaid that money could not be paid into Court 1 in ſuch 
a \ caſe as this without violating every rule of practice upon the 


ſubje c: that the value of the goods was not the criterion of the 


Plaintiff's damage, but that the declaration ſought a compenſation 
for the breach of a ſpecific agreement, and that money might as 
well be paid into Court in an on. for a breach of a 27 of 
marriage. 


And CAM BRE ]. added gk he doubted much of the proprie- | 
ty of extending the rule reſpecting the payment of money into 
Court, ſince it transfers the riſk of the coſts from the party who 8 


is originally to blame, to the party who | is not to blame. 


Her „„ RT 7 Hoes Rule abſolute. 


1802, 


— 


STRONG 
. 


SIMPSON, 


* 
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Feb. tb. | Langins ang Others i 6. Langins a and Others, 


If a teftator Tus ue ax was ſent by the Maſter of the Rolls lot the | 


having exe- 


.cuted a de- opinion of this Court. 
OE. William Larkins Eſquire deceaſed, bs his laſt will and teſtament 


ſence of three bearing date the 2d day of Juby 1794. duly executed and atteſted 


witneſſes to 


too perſons in the preſence of three witneſſes, and as by law is required for 
as Joint te- 


vans is deviſing freehold lands (amongſt other things) gave and deviſed 
and, de a8 follows: © I give, deviſe, and bequeath all my freehold meſ- 
jon here ſuages or tenements and hereditaments ſituate at Calcutta (a) afore- 


deviſees and 
n ſaid, with all and every the rights members and appurtenances 


ee thereto belonging unto my brother Fobn Paſeall Larkins, and to 
fare wilt caty my good friend Samuel Enderby the younger of Aldermanbury 1 in 
EY #086; city of London, Eſquire, and George Smith of Lincoln's Tin, in 


revocation of 


5 | bday pro the county of Middleſex Efquire, their heirs and afſigns upon truſt, 
$$ that they or the ſurvivor of them, or the heirs or aſſigns of ſuch 
1 | ſurvivor do and ſhall ſo ſoon after my death as conveniently may 
| be ſell and diſpoſe of my ſaid freehold meſſus ges and heredita- 


ments at Calcutta aforeſaid, either together or in parcels, by public 
auction or private contract, and for ſuch ſum and ſums of money 
and in ſuch manner as they my ſaid truſtees or the ſurvivors or 
ſurvivor of them, or the heirs or aſſigns of, ſuch ſurvivor ſhall 
think proper and moſt advantageous : And my will is and I do 
hereby declare and dire& that upon every or any ſuch fale or 
ſales the receipt or receipts, of my ſaid truſtees or the ſurvivor or 
= ſurvivors or the heirs or aſſigns of ſuch furvivor ſhall be a good 
ou and ſufficient diſcharge or good, and ſufficient diſcharges to the 
. purchaſer or reſpective purchaſers. of my ſaid freehold meſſuages 
or hereditaments or any part thereof for his, her, of their purchaſe 
money or reſpective purchaſe money, or ſo much and ſuch. part 

Ty thereof as in ſuch receipt or receipts ſhall be expreſſed to be re- 

25 | ceived, and that ſuch purchaſer or purchaſers or any or either of 

8 5 them ſhall not be obliged to ſee to the application of his, her, or 
: . ee der, nor ſhall they or any or either of them be 


* 


(a4) On the . of 1000 Al jp | poſibly the ſtatute of frauds might not ex- 
Ch. J.“ Middleſex” was by conſent ſubſti- | tend to our Tadian poſſeſſions, and that there 
tuted for © Calcutta” wherever it occurred wight be ſome lex loci of which the Youre 
Ia the caſe, his Lordſhip obſerving that. | were ignorant. | 
„ F anſwerable 


- IN THE FORTY-SECOND YEAR OF GEORGE III. +" 
_ . anſwetable or accountable for the miſapplication or nonapplication 1802. 
thereof or of any part thereof: And my will is, and I do hereby de- CODE - 
clare and direct, that the money to ariſe by ſale of my faid freehold nd Others: 
meſſuages and hereditaments at Calcutta aforeſaid, after payment Lantins 
of the charges and expences attending ſuch ſale, and alſo the rents a 
- iſſues and profits thereof until the ſame- ſhall be ſo ſold, ſhall be 
deemed and conſidered as part of the refidue of my eſtate and ef- 
feQs, and go therewith as hereafter directed.“ And the teſtator, af- 
ter giving divers annuities and bequeſts, then gave the reſt and re- 
ſidue of his eftate and effects whatſoever and whereſvever, whether 
real or perſonal, unto the ſaid Fobn Paſcall Larkins, Samuel Enderby 
the younger, and George Smith, their heirs, executors, adminiſtrators, 
and aſhgns for ever, upon certain truſts inthe will ſet forth. And 
concluded thus: * And laſtly, I do hereby nominate and appoint 
my ſaid brother Fob# Paſcall Lartint and the faid Samuel Enderby 
 #bt younger and Gebrge Smith, together with the ſaid Mory Ann 
Larkins my ſaid brother's wife, and the faid Mary Cuming and 
Henrietta Sampſon, guardians of my ſaid daughters during their 
reſpective minorities: And I do hereby alfo nominate and appoint 
my ſaid brother Jobn Paſcall Lartius, the ſaid Samuel Enderby 
the younger, and Tea Smith” executors. 5 of n 10 laſt *. and 
teſtament. WOODS % R. — 
- The teftator had no oder real eſtate; than the Saga tid 
neredltaments at Calcutta in the will mentioned, and the deviſes 
above ſet forth are all that the ſaid will contains relating to land, 
the other parts of the will relating merely to perſonal eſtate. 
After the teſtator had duly executed the ſaid will, he with his 
own hands ſtruck out by drawing a pen deen tem the ſeveral 
words and paſſages hereinafter mentioned (that is to ſay), in the 
deviſe of the freehold meſſuages at Calcutta to the ſaid Fohn Paſeall 
Lar bine, Samuel Enderby the younger of Aldermanbury, in the city 
of London, Eſquire, and George Smith of Lincoln's Inn, in the 
county of Midzleſex, Eſquire, the words « the younger” and 
- George Smith of Lintoln's Inn in the county of Mi dalg ſex EI 
quire,” were ſtruck out by a pen drawn through them. And in 
the ſaid bequeſt of the reſt and reſidue of the real and perſonal 
eſtate to the ſaid Jobn Paſeall Larkins, Samuel Enderby the 
younger, and George Smith, the yellowing words,“ the younger 
and « George Smith, their heirs, ex, were ſtruck out, but over 
the words “ heirs, ex” was written the word * fel.“ And 
in the clauſe ap appointing Sunn the following Ae that 
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is to * the younger,” and. George Smith, 57 and the words 
«Henrietta Sampjon,”. were ſtruck out. And i in the laſt clauſe 
appointing executors, the following words, vis. the younger,” 
and © George Smith, were alſo ſtruck out; and all the above al- 
terations were made by the teſtator himſelf, by drawing the pen 
through the above words. Other parts of the ſaid will were alſo 
altered in the ſame manner by ſtriking out different paſſages there- 


of, but ſuch alterations relate only to the teſtator's Perſonal eſtate. 


The ſaid teſtator never in any manner re- executed, or republiſhed 
his ſaid will after making the above mentioned alterations. At the 
time when the ſaid will was executed, the ſaid George Smith the 
younger had a father living, George Smith the elder, who died be- 
fore the time when the aboye mentioned alterations were made. 

The queſtion for the opinion of the Court was, Whether the 


deviſe of the eſtate at Calcutta to the truſtees named in the ſaid 


teſtator's s will to be ſold, were revoked. by the teſtator's having 


15 ſtruck out the name of Geer ge Smith, one of ſuch (Tur, _ 


the execution of his ſaid will?! ? 

- Beſt Serjt, for the Plaintiffs... The 3 to be eng). is, 
Whether by ſtriking out the name of George Smith, one of the 
truſtees; the teſtator revoked the deviſe of his lands i in Calcutta al- 
together, or whether he only revoked it pro tanto? That the i in- 
tention of the teſtator was merely to reyoke the truſt eſtate deviſed 
to G. Smith is moſt, manifeſt, for in that part of the will where 


his pen had accidentally gone too far aud eraſed the word © © heirs” 


and the two firſt letters of the word *.,executors,” which were to 


enlarge the eſtate of the two other truſtees, he wrote over the 


8 * | | 
* 


eraſure © Bet,” thereby plainly expreſſing his i intent that they ſhould 


retain the eſtate he had given them. before the eraſure took place, 


In Sutton v. Sutton, Cowp.. 812. where the teſtator after <evjang | 


all his lands upon truſt to ſell, © except the houſe: -at Bath,” gave 
to bis wife © his houſe in Bath for her life and after her death to 


his eldeſt ſon,” and after the execution of the will fold his houſe at 


Bath, and ſtruck out of his will the exception and the deviſe re- 
ſpecting it, the deviſe to the truſtees was nevertheleſs held not to 


be revoked, There were ſeveral other alterations and oblitera- 


tions in that will, eſpecially one whereby | in the declaration of the 


truſts the teſtator altered an annuity of 50 1. to his wife to 450 1.3 
but the Court of King's Bench avoided giving any opinion ele 
ing the diſtribution of the funds ariſing from the eſtates when 


* only Wang. that the deviſe to {ell remained in force. A 


14 . Re | 
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revocation effected by Alber alteration can be extended no 1802. 
further than it appears to be the intention of the teſtator that it = 
ſhould. operate. The ſtatute of frauds 29 Car. 2. c. 3. % G. enacts, ad Yue | 
that no deviſe in writing of lands, &c, nor any clauſe thereof ſhall. Leise 
tbe revocable otherwiſe than by ſome other will or codicil in writ- 9 
ing, or other writing declaring the ſame, or by burning, cancell- 
ing, tearing, or obliterating the ſame by the teſtator himſelf or in 
his preſence, and by his direction and conſent. The object of this 
proviſion was. that where a teſtator has expreſſed a clear intention. 
by writing, that intention ſhould not be ſuperſeded by any thing 
Hut a clear act of the teſtator manifeſting an intention to revoke. 
The act therefore muſt appear to be done animo revocandi: and 
the effect of the act can extend no further than ſuch an intention 
appears. If it were otherwiſe all that miſchief would ariſe which 
the act was intended to prevent. In Humpbreys v. Taylor, V. 
25 Geo. 2. in Canc. 8 Bac. Ar. tit. Wills and Teftaments, G. p. 535. „ 
Fol. ed. it was decided that“ if 4. by his will deviſe all the reſi- 85 
due of his perſonal eſtate to B. and C. and make them executors, 
and after by a codicil cancel and revoke every legacy, thing, and 
part relating to B., and revoke his being executor, C. ſhall have 
the whole ; fot a revocation without a new gift ſhall have the 
ſame effect as if it had been expreſsly given: and whether it be 
by codicil or -obliteration it is the ſame.” In Lamb v. Parker, 
2 Fern. 496. Lord Keeper Wright ſays, the rule where a ſubſe-, 
quent act ſhall amount to a revocation by implication, is, that ſuch 
implication muſt be neceſſary and wholly inconſiſtent. So in 
Com. Dig. tit. Deviſe, F. 2. it is laid down; that a revocation. of 
. that part of a will by which two out of four truſtees are named, 
and an appointment of two new truſtees only amounts to a revo- 
cation of the two truſtees and conſtitutes two others in their ſtead. 
The caſe of Hyde v. Maſon, 5 Bac. Abr. tit. Wills and Teſt, G. 
p. 540. Vin. Abr. tit. Deviſe, R. 2. pl. 17. is alſo a very ſtrong au- 
thority to ſhew, that obliteration unleſs done animo revocandi will 
not amount to a revocation of the will. The teſtator in that caſe 
having executed two duplicate wills and delivered one to his exe- 
cutor, afterwards made great alterations in that which he retained, 
and wrote out a fair copy including the alterations, which he ne- 
ver executed; and it was held that the alterations did not amount 
to a revocation of his will, but only ſhewed an intention to make 
another, which intention never having been carried into effect the 
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bees Setjt contra, Particular modes of beretiog © will of 
lands or any clauſe thereof having been pointed out by the ſtatute 
of frauds, the Court cannot inquire what was the intention of the 
teſtator in bbliterating eertain parts öf his will, unleſs he has pur- # 
| ſqed the directions of che ſtatute. Now by the ſtatute two forts 


of rev6eation are allowed ; "firſt, a revocation by the mere act of 


the party without any witneſſes, as tearing, cancelling, or obliter- 


ating; and ſecondly by executing a new will in the preſence of 


three witneſſes, ineonſiſtent with the bequeſts of the former will. 


| Now the revocation” in the preſent eale, if good, will in effect 
operate as à new deviſe, and yet the new deviſe will not have 


been executed according to the - proviſions of the ſtatute. It is 
true; chat if this were a deviſe of perfonalty it would be different; 
for in that eaſe no atteſtation is netefſary, any writing which 


amounts th evidence of a new gift being ſufficient to pals that 
ſpecies of 'eſtite.” In the caſe therefore of Humphreys v. Taylor 


the deviſe being of perſ6nialty the decifion' is no authority in the 
preſent ſtance. With reſpect to Hear v. Mafon the Court did 
not decide thät the deviſees took as under anew bequeſt; bar only 


tat the deviſor having an intention to revoke had not carried that 


intention into execution, end therefore they decreed in favour of 
the duplicate which had not been oblitetated; without engrafting 


upon it any of che intended alterations. In the eaſe cited from 
Com. Dig. it does not appear Whether the will ſubſequent to the 


revocation of two truſtees,” and appointment of two new truſtees, 
were re- exetuted according to the ſtatute of frauds or not: con- 


ſequently it cannot be inferred from thence that merely ſtriking 
out the name of one of three truſtees without a new execution of 


the will is only a revocation pro tanto; for if the will ſubſequent 
to the revocation and appointment were re- executed according to 
the ſtatute of frauds, moſt clearly the old will'was from that mo- 
ment annalied, and a new one created. If indeed there be two 
diſtiact deviſes to different perſons in one will, and the teſtator 
afterwards revoke one of them, it is not contended that it would 
alſd revoke the other: ſuch deviſes being as entirely independent 


of each other as two different wills (a): But if a man deviſe the 


ſatrie eſtate to two perſons, and afterwards" reyoke that deviſe as 


be” one, {06k revocation, e t me the eſtate. of the other | 


49: See Burkite „ Burkite, 2 Vers. 0 will was beld not to affect ”M . 


b 5 where an eraſure of certain \ legacies In a copyhold eſtate to the andere wile, 
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WT, by enlarging it, and if 1 it can operate at all muſt operate as a new 1808. 


gift. Whatever alters either the quantity or quality of the eſtate IL 
of the deviſee muſt be conſidered as a new deviſe : as if the . 
tor after giving by his will an eſtate to A. his heirs and aſſigns, Ls Gee, 0 

mould afterwards ſtrike out the words © heirs and aſſigns“ . | 
could not take an eſtate for life unleſs the will were re- executed. 

It is alſo material to attend to the language of the ſtatute of frauds, 
which ſpeaks of the revocation of a will or any clauſe thereof, not 
of any part thereof: from which it may be inferred that a revo- 
.cation muſt either be of the whole will or of ſome clauſe thereof ; 

and that if any thing be done by the teſtator amounting to a revo- 


cation of any part of a will, it cannot operate upon leſs than upon 


the whole clauſe to which it relates. As to the caſe of Sutton v. 
Sutton it cannot affect this: for the teſtator in that caſe in fact 


evoked nothing. | Having deviſed all his lands to truſtees except 
/ his houſe at Bath, which he deviſed to his wife, he afterwards 


ſold his houſe at Bath, and then ſtruck the exception and deviſe to 
his wife out of bis will: but the intereſt of the deviſee was not 
affected, nor was the operation of the remainder of the clauſe in 
any degree altered by that act. 15 Kal 
Lord ALvaNnLzy Ch. J. I have no Jouts upon Saks caſe. A 
revocation by obliteration will have the ſame effect which a re- 


\ ' vocation by any other means will have, and no more. I lay out 


of the caſe the conſideration of the deviſees being truſtees, for in 


a court of law they muſt, be conſidered as joint tenants in fee 
| abſolutely. Noi it is argued, that the revocation of the deviſe as 


to one deviſee makes an alteration in the intereſt of the others. 
But whatever this alteration be it is not an alteration ariſing from 
anew. gift, but merely from a revocation, If the remaining de- 
viſees were to acquire any eſtate which they had not before, ſome- 


ching beyond a mere revocation would be neceſſary. If therefore 


the deviſees had been tenants in common, upon the eraſure of one 
name the ee two would take no more than two thirds of Ros 
the'eftate, n | e 

Rook J. It is rather extraordinary that this point ſhould 
now come to be decided for the firſt time ; but though the point 


de new I entertain no doubt that the eraſure, of the name of 


George my is to be en as a revocation of the deviſe Fro 55 


tanto only. c Rely 2: , prog 
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9, i802. - inks J. | It would be moſt .unreaſonable-.to 1. we 
: 33 intention of a teſtator ſo plainly expreſſed as it is in the preſent 


04 es caſe; and before we could. come to fuch a deciſion I ſhould ex- 
1 pe authorities to be cited previous to the ſtatute of frauds. For 
and Wan, 
. the revacations enumerated in the ſtatute were revocations At 
common law, and ſtand upon the ſame footing as if that ſtatute 
had never paſſed, it being declared that the reſirictions intro- 
duced by that ſtatute ſhould not extend to thoſe revocations. The 
only argument of any weight which has been uſed is, that the 
remaining deviſees take a larger intereſt. But that argument does 
5 not apply here; for the deviſees being joint tenants are ſeized 
Bs beer my ef per tout; and if one joint tenant die in the life of che 
teſtator the other joint tenant takes the whole of the eſtate, though 
it never veſted in bim during the life of the teſtator, the reaſon 
of which is that the original deviſe is ſufficient to paſs the whole 
intereſt. . The caſe of a tenant in common is indeed different, he 
being only ſeiſed of av undivided moiety. The effect of this act 
of obliteration, as it appears to me, is to take away that from 
G. Smith which the teſtator at firſt intended to give him. I can- 
not entertain a doubt 2 the rs ; and Woes, the authorities 
r all one way (a). R en e bod 
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EjeQment in Tus, was. an een to tay 1 in an 28ion 
C. B and ver- 

diet for the | of ente until the coſts of 5 former deament were 
: Aintitr an 

; 2 paid by — U 4 ws Ya 2436 KR; 


Due It ee that the leflor. of the, Plaintiff tad hatches a for- 


who then 


3 . mer ejectment in this Court, upon which he had recovered and 


| £8. for received, the coſts; that the Defendant then brought another ejeQ- ' 
pa 8 2 ment in the King 5 Bench, and. recovered, but had not received the 
recovered, coſts; after which the leflor of the Plaintiff e this pet 


bot was not 
Paid bis coſts; geAment... 


and now a #30 2 


\ third dee, Sbepberd Berit. reſiſted the application, nd inbiſted, that a 
ment being thou gh the Court will not ſuffer. a perſon. who has failed once as 


commenced 


free the leſſot of the Plaintiff. to bring a ſecond ejectment without paying 


the firlt ejed- the coſts of the ſuit, yet that the rule on not 2 to E Sende 


ment, the 
Court ſtayed 
e till paywene of the colts of the ſecond cement in K. B. 
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5 went brought by a perſon who had before failed as a defend- 


ant, and who therefore i is not to be ener as twice making 
himſelf an actor... 

Vauban Serjt. in ſupport of the otic faid, that the point 
had already been e in 7 E 4. Sina v. ns 
Nr. Rep. 223. f 

5 be Court Chaka 4 0 e of the rule extended as 
panes ta caſes where a perſon improperly defends an ejectment, as 
me he FOE one, and therefore made 
n e N Te tale abſolute (a) 


| wo Coney as: to ſtaying 1 in 
other actions by the ſame Plaintiff for the 


(4) The pradice of the Courts of King's 
Bench and Common Pleas as to ſtaying pro- 
cCeediogs in actions of ejectment till pay- 
ment of the coſts of a ſormer ejeftment on | 
the ſame title correſponds, See the caſes 
collected Hulloct's Law of Cots from p. 445. 
10 467. And indeed Where the ſame title 
is in iſſue, the above practice prevails | 
though the ejectment be for different lands 
mn a different county, and anew Defendant ' 
| F added. Keene d. Angel v. Angel and Au. 
other, 6 Term Rep. 740. and though the 
© former ejectment was brought by the father 
of. the leſſor. of the Plain ditt againk the fa- 
_ ther of the Defendant. Doe d, Fel den v. Ree; 
8 Term Rep. 645: But 2 Practice bf the 1 Hailock's Lam of Colt, p. 463. to 467. 


IT3.5 ka. KJ 


the. Court of K. B. ſtays proceedings till 
the coſts of the former action are paid 


pear to be vexatious, but the Court of 
C. B, never interferes unleſs the merits 
of the caſe have been tried i in the former 
action. See Veen v. Withers, 2 Term 


Baidæuis v. Richards, 2 Term Rep. 511. A. 
4. for the practice of K. B. and Cox v. 
Chubb, 2 Bl. sog. and "Cooke v. Debree, 
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"HIS Was an 1 3 on two ee of ü inſurance on goods at 
ve twenty guineas ber cent. In one of the polieies the riſk was 
deſcribed | at and from Naſſau to Campeachy, and at and from 
Campeachy to Naſſau per: the ſhip or veſſel called La Pura y 
Limpia, or any other Spariſb ſhip or hips f“ and in the other; 
Her the Spaniſb ſehooner La Pura y Lympia from "Naſſau to. 

Campeachy with a licenee from the Governor of Naſſau, and back 
inthe ſame. thip Ls Hats e or wy other Mp. or ſkips.” 


CE 
ay” | 


10975 


vernor at 222 nile fl Fe and 3 Pract of 1 port 270 fi 


ſame cauſe, ſeems to differ thus far, that 


1 H. $4: 10. for the practice of C. B\ Alſo 


23 
1802. 
Dos ex dim. 
WALKER 
v. 
STEVENSON. 


wherdovr the Plaintiff's proceedings ap- 


Re 511. Moulton g. f. v. Bingham, and 


Feb. 6th. 


Inforance on. 
goods on 
board a Spa- 
niſb ſhip from 
Naſſau to 
Campeachy to 
contiaue on 
the goods till 
diſcharged 
and ſafely 
landed. The 
ſhip having 


a licence 


from the 


Britiſh Go- 


gnals for launches to 


come out, into Which the goods were put for the parpoſe of being run aſhore. In this Gcuation the 


goods were ſeized by two Szani/b Goveroment brigs, it being contrary 0 


; 
Sina goods into the Spani main. It feems that the goods were 88 3 


board the launches, {och being 
 ſach a loſs was not well defcribe 


ang le panes by certais "OO ene mie: wer Lind abo Ring 16 the 


ag tha dual method of carrying on chat trade. But 
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1 while on 


was held that 
by an averment, ſtating that the wen were ſeized ©* in a forcible 
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| peachy. 2 as can. be done with ſafety, and there to make ſignals for 


The riſk in both policies was deſcribed as uſual to endure upon 
the goods until the ſame ſhould be diſcharged and ſafely landed. 
Ta the count upon the firſt policy it was averred, that goods to 
the amount inſured were ſhipped on board the ſaid ſhip to be 
carried from Naſſau upon the voyage aforeſaid, * the ſaid ſhip or 
veſſel then and there being licenſed for that purpoſe” and in the 
count upon the ſecond policy, & that the ſaid ſhip or veſſel was 
. licenſed as in the ſaid policy of aſſurance mentioned. The loſs 
in both counts was ſtated in the ſame manner, vix. that before 
che ſaid goods were diſcharged or ſafely landed they were * in a 
forcible and hoſtile manner ſeized, captured, taken, and carried 
away by certain perſons then being at enmity and open. war with | 
Ly Lord the King to the Plaintiffs unknown.” ; 


declaration and bills of lading ; that La Pura y Lympia failed on 
1800, and on the 3zoth 'of the ſame month arrived at a port near 
Campeachy, and put the goods into a launch with a view of run- 


ing them aſhore at Campeachy in the night, which goods were 


f government brigs, the landing the ſame being illegal by 2 re- 


OT chandize trading to the Spanyb main are by the Spaniſh laws liable 


uſual method of carrying on this ſort of trade to Campeachy i is 
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„ 


At the trial before Lord Alvanley, Ch. J. at the Guildhall Sttungs 
Wow laſt Michaelmas Term, it was admitted that the Spang 4% veſſel 


La Pura * Limpia was duly. licenſed. for the voyage in queſtion by | 
the Governor of the Bahama” Iflands purſuant to his Majeſty's 
inſtructions to the ſaĩd Governor, but that no licence was granted 
by the Span ih government or any other perſon. on their behalf ; 
that the ſaid veſſel was loaded with the goods mentioned in the 


the voyage in queſtion from the Bahama Iſlands on the 2 1ſt April 


afterwards ſeized in their paſſage to canprachy by two Span ib 


venue. laws of Spain, and were wholly loſt to the plaintiffs. 
It was proved, that all Spaniſb veſſels laden with. Britiſß mer- 


to confiſcation; and that at Campeachy thoſe laws are enforced 
more ſtrictly than in other parts of the Spaniſh main; that the 


for the veſſels to lie off the coaſt as near to the port of Cam- 


the launches to come off from ſhore; but that i in ſome caſes the 
veſſels do venture to ſail directly 15 the port itſelf; and that 
the launch! in which the goods in queſtion were at the time of the 
- put off from ſhore in the” manner above mentioned. 


His W directed the j Jury, in caſe they ſhould be of W 


5 | / 
IN THE FORTY-SECOND Fra OF GEORGE III. 


that the trade was conducted in the preſent caſe in one of the, 
uſual modes (a), to find a verdiect * the Plaintiff, which they 
accordingly „ N ES I0p RON: 2 


15 ". 


Williams Serjt. on a former day obtained a 2k, to ſhew cauſe 


| King” s enemies was not ſupported by the evidence, and ſecondly 


that as the licence of the Brit#/h Governor at Naſſou was confined 
to the Span % ſhip, the goods were not protected by the licence 


from Britiſd capture when on board the launch, and conſequent- 
ly the r at that time was e ae r that ures 


latter objection was not of any weigbt, but intimated à ſtrong 
opinion that the former obje ion muſt prevail, and recommended 
| Bs Plaintiffs; tö confent to a new trial, and in the mean time 
I atnend the deelafatioon. | | 


evidence, ſince it appeared that the goods were ſeized by perſons 


fubject of prize; that although it appeared that the goods were 
contraband by the laws of Spin, it was not exprefaly ſtated in the 
admiſfions that” they were ſeized for that reaſon; and that unleſs 
that cireumſtance were diſfinctly made out the ſeizure of Briti/h 
goods by Spuniſb veſſels muſt be taken to he a ſeizure fare belli. 


che new trial ought to be granted without payment of coſts; and 
 Obambre added, that he had no hefitation in Rating; that in his 

opitiibri the Plainteits ouglit to have been nonſuited, becauſe the 
_  Eviletice proces tid | not e the ease oP oſs = Ws dev 


Tong 1 dit A e bop bit 


a 


Te | * . % at 1 E x * 8 9 * ? ? ; 
35 T IEQS T7 3410 1 Dion IT Nn 


| Jwrance Company, ante, vol. 2. p. 430, and policy while on board public lighters. em- 
Rich v. Tr” Loud Afra OU | ptoyed: oe e aer id thb ufvar c6urle of” 
ann, vol 4. 8 Ons ROS tds! en Dae d a5 


: * 
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why this verdict ſhould not be ſet afide and a new trial be had, 
firſt on the ground that the averment in the declaration that the 
goods were captufed in a forcible. and hoſtile manner by the 


againit. Y PITS £177 20670 p 999” + 
When the caſe came ob che Court Teſbed to ink that the 


Sbepberd and Vaughan 8498 5 for the" Ad, ay their 
willingneſs to accede to this propoſal on payment of the coſts by the 

Defendant; but the payment of coſts being reſiſted, they contended 

chat the averment in the declaration Was ſufficiently proved by the 


6b The Court however retaining their former opinion declared that 


2 1 , ch 1 4 I 
Se Sar 061 dd it! ists ed es ne af Ss 


(a) 8 The es holden that 3 de by vl 3 ; 
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being enemies of the King in a ſituation which rendered them the 
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| Narranint, Warn rod Adminiſtrator, Ge. of Joun 
Henxar deceaſed v. Raus ar ee 


: 4 
= N © . 
* * 


The authori- 
- . ty of an 
adminiſtrator © 
appointed 
', according to 
the proviſiens 


.of the 38 . 
4428 


. during: tbe 
abſenee of 
an executor 


from this 


country does 
not become 
actually void 


n the 
death of ſuch 
executor, but 


only void - 
Able. | 


FSOUMPSIT The e e began . : W Ramey n 
late of We Atminſter, c. was attached to anſwer Natbaniel 
25 aynton, adminiſtrator of all and ſingular the goods, chattels, and 
credits of Jobn Hannay, ſpecially appointed adminiſtrator thereof 
with the will annexed according to. the force and effect of an act 
paſſed in the 38th year of the reign of his preſent Majeſty, and 
alſo by a decree and decretal order of. the High Court of Chancery 
of our Sovereign Lord the King, holden at Neſiminſter in the 
county of Middleſex, made in a certain cauſe inſtituted in the ſaid 


"Court by one Thomas Rainsford and Fane his wife againſt the ſaid 


Nathaniel and Tohnflone Hannay, Richard Hay, and Mary his 


\ wife, and whilſt the ſaid cauſe was depending in the ſaid Court 


of the Chancery of our faid Lord the King, to wit, on Thurſday 


the 21ſt day of March in the 39th year of the reign of our ſaid 


Lord the King at Ne Aminſter i in the ſaid county of Middleſex, ſpe- 


cially appointed to collect and get in the outſtanding debts and 


e effeQts of the ſaid Jabn Hannay according to the force and effect 


of the ſaid act, as by the ſaid decree and decretal order duly en- 


rolled by the faid Court of Chancery of our ſaid Lord the. King at 


. 
LOTS ®.. 


 Weftminfler. im the faid county of Middle ger, and now chere re- 
maining, relation being thereunto had, will amongſt other things | 


more fully and at large er of a plea of treſpaſo on the 
caſe, and whereupon. the faid Nathanicl adminiſtrator as aforeſaid 


and authoriſed . as_ aforeſaid complains For that. whereas,” c. 
The declaration | contained counts for money. had. and received, 
money lent and advanced, money paid, laid out, and expended, 
and upon an account ſtated in the lifetime of thẽ e alſo a 


count upon an account ſtated with the Plaintiff, . adminiſtrator 


as aforeſaid and authoriſed as aforeſaid,” and anotber for intereſt 
upon monies due or owing to the Plaintiff, 6 adminiſtr at or as afore- 


aid and authoriſed as aforeſaid,” forborn by him adminiſtrator as 
aforeſaid and authoriſed as aforeſaid, The breach to the above 


counts was in theſe words: Yet the ſaid Ramſay not regarding 
his aforeſaid ſeveral promiſes and-undertakings ſo made'by him 
in this behalf as aforeſaid, but contriving and fraudulently intend- 
ing craftily and ſubtilly to deceive and defraud the ſaid Fobr in. 


Bis . he ſaid Nathaniel adminiſtrator as aforelaid-and 
5 authoriſed 


a. 2 
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1 e as aforeſaid ſince his death i in this reſpect, hath not yet 
* paid the ſaid ſeveral ſums of money or any part thereof to the ſaid 
Jobs in his lifetime, or to the ſaid Nathaniel ſince his deceaſe (to 
which ſaid Nathaniel letters of adminiſtration of the goods, 
chattels, and credits of the ſaid John were according to tbe force 
and effect of an act paſſed i in the 38th year of the reign of his 


1802. 
—— 
Tarnrtox 


. 
Hannar. 


i preſent Majeſty by Jobs by divine Providence Archbifhop of Can- ; 


. ferbury, primate of all England and Metropolitan in due form of n 


law granted, to wit, at Weſtminſter. aforeſaid in the county afore- 


aid, on the th day of December 1798, and which ſaid Nathaniel 


was by a decree and decretal order of the High Court of Chan- 
_ ery of our Sovereign Lord the King, holden at We eftminſter i in the 


: ſuald county of Middleſex, made in a certain cauſe inſtituted by 


N one Thomas Ramsford and Fane his wife againſt the ſaid Natha- 


2 viel, Fobhnſtone Hannay, Richard Hay and Mary his wife, and 
whilſt the ſaid cauſe was depending in the ſaid Court of Chancery, 
to wit, on the 2 1ſt day of March in the 39th year of the reign of 

the now King, at We minſler, in the ſaid county of Middleſex, 
+ | ſpecially appointed to collect and get ia the outſtanding. perſonal 
eſtate of the ſaid Jobn Hannay, according to the force and effect 
of the ſaid 20 as by the ſaid decree. and deeretal order duly in- 
rolled in the ſaid High Court of Chancery at Meſtminſter aforeſaid 


in the county aforeſaid, and. now there remaining, relation heing 


chereunto had will more fully and at large appear) or to either of 
them, although ſo to do he the ſaid Ramſay was requeſted by the 
ſaid Jobn in his lifetime and by the ſaid Nathaniel ſince his death 
| afterwards, to wit, on the ſaid 1ſt day of Auguſt 1800 aforeſaid, and. 
often afterwards, to wit, at Weſtminſter aforeſaid, nor did he pay the 
fame or any part thereof to Jobnſtone Hannay, to whom probate of 
the will of the ſaid Jabn was by due. authority granted, and which 
ſaid Fobnftone Hannay at the time of the granting of the ſaid letters 


\ of adminiſtration of the goods, chattels, and credits of the ſaid Jobn 


Hannay to the ſaid Nathaniel, was and ſtill i is reſiding out of the 


juriſdiction of his Majeſty's Courts of Law and Equity 1 in that part 


of Great Britain commonly called England, and out of England 
aforeſaid, and which ſaid Fohnſtone Hannay was at the time of the 
85 commencement of this ſuit reſiding out of the juriſdiction of his 


Majeſty" s Courts of Law and Equity i in that part of Great Britain 


0 commonly called England, and out of England aforeſaid, but he to 
b2 do this hath hitherto wholly refuſed and ſtill refuſes :. wherefore the 
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aid Nathanicl, * 28 aforeſaid ſays, h be! is injured and hath I 
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TAYTNToN 
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_ Hawnay. 
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* * 
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eKsES IN. IEA A N 


dies: Uathage to the value of 300 J and tertlöre the brings lis: 

ſuit, te. And the ſaid Nathaniel in fact faith, chat the ſaid decree 
and deeretal ordeb is in folt force and effe@ not in anywiſe1 reverſed, 
annulled, ſet aſide, or rendered void. And he brings here into 


Court the letters of adminiſtration of the ſaid John, which ſuffi- 
| _ clenily prove to the Court here the granting thereof in form afore- 


ſaid; the date whereof is on 75 NEL we 1 thar behalf x men- 


tioned: M2 


The Phintiff craved oper or 50 letters of eiRialias, which 
being accordingly ſet out, appeared to be in the form preſcribed 
by the Stat. 38 Geo. 3. c: 87. He then pleaded, rſt, Non afſump- 


"JOE 2dly, that Jobnſtone Hannay was not at the time of the com- 


mencement of the ſuit reſiding out of England; zdly, a ſet-off; 


upon which three pleas iſſues were joined. Fourthly, he pleaded 


* that the ſaid Fobnfone Hamnay on the 18th day of Faly in the 
year of our Lord Wett at N des and eren in the 7 75 Tout, 
Heat 59 19, D | 4 8 4 7 

- To this laſt plea he Phintif derurred beer, and we Be. | 


| fendane joined in demwurter; ' 


' Onſlow Serjt. in ſupport- bf the ne This ang yl 


pends upon the conftruction, of 38 Ce. 3. e. 87. and the decree of 


the Court of Chancery founded: thereupon, ' That ack after recit- 
ing that the laws then exiſting were not fufficient to enforce a 


| ſpeedy diſtribution of the aſſets of deceaſed perſons where the 


— : 


executor to whom probate of the will had been granted was out 
of the juriſdiction of his Majeſty's Courts of Law and Equity, 
provides that where ſuck execiitor ſhall refide out of the juriſdic- 
tion of ſuch Courts, the Eccleſiaſtical Court may on the applica- 


tion of any creditor, next of kin or legatee, grant to any perſon 


| named on their behalf ſpecial adminiſtration for the purpoſe of 


being made a party to a bill in equity to he exhibited againſt him, 


and to carry the decreevints effect bur no farther. The 4th ſection 
enacts that the Court of: Equity in which ſuch ſuit ſhall be de- 
pending may appoint any perſon to colle& the debts due to the 
eftate and give diſcharges for the ſame. The fifth ſection con- 
taius this proviſo, e that if the executor capable of acting as ſuch 


ſhall return to and reſide within the juriſdiction of any of the aid 


Courts pending ſuch ſuit," ſuch. executor Malt. be made party to 
ſuch ſuit, and the coſts incurred by granting” ſuch adminiſtration 
and by proceeding i in ſuch ſuit againſt ſuch adminiſtrator, ſhall be 


x. e * ſuch. perſon or out 8 ſuch fund as the Court where ED. 


AJ b ſuit. 
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been appointed adminiſtrator by the Eceleſiaſtical Court and col- 
lector of the debts due to the teſtator under a decree of the Court of 
Chancery, nothing is diſcloſed by the plea to prevent him from 


ſection that the Legiſlature did not intend that the ſpecial ad- 
miniſtration ſhould ceaſe immediately upon the return of the 
executor ; for if that authority were to ceaſe on that event 
happening, it would be unneceſſary for the executor to be 
made à party to the ſuit in Equity; and if the authority does 

not ceaſe immediately upon the return of the original executbr, 


- death or return of the executor the authority of the ſpecial ad- 
miniſtrator becomes voidable; but it cannot be actually avoided 
without'obtaining/a reverſal-of the decree of tlie Court of Equity, 
| aud poſſibly the Coutt of Equity might refuſe to reverſe the decree 
without obliging thoſe who applied for ſuch ae to pay = 
coſts-incurred or bring the fund into Court. 
Bayley Serjt. cuntrui The authority derived en this ac of "IN 
liament is a temporary; adminiſtration granted for ſpecial purpoſes, 


prove the will, and adminiſtration be granted to one durante abſen- 
lid of ſuch executor, upon the r return of the executor the Tas 
tration becomes void. Slater v v. May, 2 Lord Rapm. 1071. 

where adminiſtration is granted durante minoti ælate, if pendi ng wa 
action the minor comes of age it may be pleaded in bar puir darrein 
_ continuance; Maar v. Pecky 1 Lutw. 358. In caſe of the death of 


uit is depending ſhall Areck. No the preſent Plaintiff baviog 


- proceeding in this / ſoit." It appears from the proviſo in the 5th « 


neither will i it cèaſe upon the death of ſuch executor. Upon the 


2nd when thoſe purpoſes: ceaſe, the authority is not merely voida- 
ble, but void. If aa executor reſident out of the kingdom never 


1802. 
— 
Tv Oh 
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HAN NAT. 


dhe excentor a fortiori the above rule muſt prevail; for-ifthe leave a 


will and appoint an executor reſident within the kingdom, that exe- 
autor becomes the legal repreſentative. of the firſt teſtator, and if no 
executor be nominated, adminiſtration de bonis non may be taken out 


it is clear that upon the death of the executor ſuch ſuit will 
abate, and if it had been the intention of the Legiſlature that ſuch 
ſuits commenced by an adminiſtrator appointed under the ſtatute 


a have been introduced toi put bork-caſes Ry the lame footing. | 13 
_ e. It. J COR Det ed ES Lord 


* = _ i * 7 4 
. 0 * 
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It an adminiſtrator durante abſentid of the executor: who has not | 
proved the will file a bill in equity or commence an action at law, 


on account of the abſence af an executor who has proved ſhould 1 
not abate, it is reaſonable; to ſuppoſe that ſome proviſion would 


29 


y — 
* 1 *y 
* ' — , 
* 1 * 
0 q 
= 4 >Y : : 7 
1 0 8 . 14 - 
o K I 5 
4 * 
P 
p , 
« , . 
, = 
A o 
” 
— 4 
4 l 
” 4 * - 
- _ 


1 


——— 
Taxpron | 


"4 a. 
Kester. 


cec:iſry muſt from the nature of the caſe be held to be determined by 
tte death: of the executor. ; on which event a new. right accrued 
do ſome other perſon to take out adminiſtration either as next of 
9 wo to the original teſtator, or as executor of the deceaſed execu- 


. pu to confer any right upon the ſpecial adminiſtrator, after 
che cauſes have ceaſed' for which the adminiſtration was granted. 
The object of thoſe who introduced this act was to remedy the 


e 
e 


* 1 


| CASES IN: HILARY Eu 


e J. On the belt conſideration. which I 
b 
under this ct of Parliament and the deeree of the Court of Chan- 


I do not think chat the aft of Parliament has gone far 


inconvenience ariſing from the Eocleſiaſtieal Courts not chinking f 
themſelves authoriſed to grant a new: adminiſtration where probate 
had been once granted and the executor was gone abread. The 
ceonſequenoa af this defect in their authority was that there was 
ng perſon exiſting within the juriſdiction of the Courts of Law or 
un duly authoriſed to appear or to collect the debts, as there 
was in thoſe caſes where adminiſtration was granted durante. abſen- 
al ot an executor who had never proved the will. It never was 
ſuppoſed chat a Court of Equity bad any power, before any ſuit 
commeneed againſt the executor, to appoint a perſon to collect the 
debts of the teſtator : but when onde a perſon capable of ſuſtain- 
ing the character of legal repreſentative was brought into a Court 
_ of Equity, that Court in caſe af his inſolvency or miſeonduct 
would appoint another perſan to manage the affairs of the teſtator, 

and compel the legal repreſentative to permit ſuch perſon to ſuc in 
his name: but even in that caſe the perſon. ſo appointed could 
never be empowered to ſue in his own name. This being the 
_ eaſe, if an executor to whom probate bad been. granted went 
abroad, nothing could be done: the Court of Equity could enter- 
tain no ſuir, there being no perſan to ſtand in the ſituation of the 
_ teſtator, and the Eceleſiaſtical Court could not grant adminiſtration 
ad colligenda bons. The aQt of Parliament after reciting this griev- 
ance authoriſes the Spiritual Court to grant ſpecial lezters of ad- 
misiſtrstion in the ſarm there ſet forth 1 from the words of which 
| letters. we muſt leacn the authority of the adminiſtrator. Naw by 
Lon ae Rego it appears that he is conſtituted ad- 
minifirator for the purpoſe of being made 2 party to 2 bill in 
8 to de exhihited againſt him, and 10 carry the decree into 
=” mme © that ge 


bh t chat by virtue of the fourth ſection of the ac the Plaintiff being 
ſiuch adminiſtrator is appointed by the Court of Equity to collect 
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| ocially Sehne to the Posch of that fait. Then it is urged 


te debts; and that the authority under that appointment Mill 
ſubſiſts. But how long is the ſuit in equity to continue? and 


I how long is the collector to act ? It is anſwered that the act has 
provided, that upon the return of the executor he may be made 


n party to the ſuit in equity, and may obtain a reverſal of the ap- 
pointment. But it ſeems to me that the moment the executor 
becomes ameſnable to the Court he not only may but muſt be 


made a party to the ſuit, and that until he be, the cauſe muſt ſtand 
9 till, and there muſt be an end of the collection of the debts. For 
2 a Court of Equity to authoriſe a perſon to collect the debts of a 
teſtator in the room of the real repreſentative, when that repre- 
ſlentative is capable of being brought before the Court, and yet is 
not brought: before the Court, would be a proceeding altogether 


unheard of, and would be infringing on his legal rights. He 
might take. out probate of the will, and thereby at once ſuperſede 
the authority of the fpecial adminiſtrator and collector. The true 


real repreſentative is beyond theguriſdidtion of the Court of Chan- 
cery and ineapable of 'aQing for himſelf a power is given to ſubſti- 
mute another perſon during his abſence: but the moment ſuch repre- 
_  {entative is capable of doing his own duty, or that in conſequence 
af his death any other perſpn becomes entitled to perform that 


duty in his ſtead by taking out adminiſtration, all the inconveni- 
ente which it was the object of the act to provide againſt is at an 


end: and eonſequently the power which was given to the ſpecial 


Though 1 could have wiſhed that the act had gone farther and 


| : authoriſed the ſpecial adminiſtrator to act until a new adminiftra- 


tion bad been taken out, yet under the terms of this act of Par- 


\ Yamont 1 cannot find that we are authoriſed to extend the power 
© of the ſpecial} adminiftrator, ſince by ſo doing we ſhould enable 


dim to collect all the debts which it belongs to the new repreſen- 
" tative to collect, before the latter could have an opportunity of 
inveſting himſelf with the proper authority. The act of Parlia- 


perſon capable of acting as repreſentative comes within the juriſ- 


 eovliruttion of the act as it ſeems to me is this, that where the 


_ adminiſtrator during the abſence of the executor is done away. 


Tarnron 
RE WORE 
Hamar. 


mont peovides only for à ſpecial caſe: and the moment that any 15 


dction of the Courts of Law and the power ceaſes ; and 
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55 a CASES: IN HILARY. TERM 
be Court of Equity will not proceed i in the ſult nl be be 8 


a party, Under the eireumſtances of this caſe the Court of Equity 


probably would ſuperſede the power given to the Plaintiff. Tf 
the next of kin to the original teſtator were do to take out 


adminiſtration, the Spiritual Gourt would grant ien on 4 


Pea colligenda bona: but this is only done upon the refuſal of the 


party entitled; and the authority in ſuch caſe would not be de- 
| rived: from the Court of Chancery but from the Spiritual Court. 


Upon the whole Iam of opinion that the adminiſtration is at an 


9 end, and that the e Plaintiff cannot maintain the action in | 


his on name. Ke 1 Mie. F QF} L405 & i il 24754 N 71; 1 bord vg el 8 
Roo J. This 10 4 e eas conſtruction of a ners 


| a& of Parliament, and it is with conſiderable diffidence I entertain 
ms © opinion different from that of my Lord on the interpretation 


: to be Put. upon that; act ;- eſpecially: when I eonſider his long ex- 


perienge im a Court of Equity. As this is a new, eaſe L think the 


beſt courſe which we can purſue is to adopt that conſtruction 


which will moſt eſſentially: promote the ends of juſtice. The ob- 
jection is taken not by the executor, nor by any perſon having a 
rigbt in conſequence of his death, but by à debtor only, Who is at 


all events anſwerable to the eſtate of the deceaſed teſtator. The 


perſon who now ſues, does it under a ſpecial authority granted to 


bim by virtue of the act of Parliament, and is entirely under the 


8 control of the Court of Equity by which he is appointed colleQor, 


and to which he is accountable for every ſtep of his proceedings. 


Though on the death: of the executor a new right accrues, yet 
until that right be completed and reduced into effect, I think the 


: ſpecial authority granted. to the Plaintiff, ought. to continue in 


force. Let us ſee what this ſpecial adminiſtration. i 18. The Plain- 


ll is appointed adminjſtrator for the purpoſe. of beeoming a party 


to the bill in Equity and of carrying the decree into execution but 


no further. The adminiſtration therefore, i is confided to him; and 


during the abſence of the executor, while living, he certainly 
could collect the effects by ſuing in a Court of Law and his title 


Sy would be there recognized. Now the Legiſlature have foreſeen 

one caſe and provided for it, vis. the return of the executor; in 
Which event the uit in Equity does nat abate but the executor is 
only to be made a party to it. Then ſhall we put ſuch a con- 


5 AruQion, on the act as to ſay, that in conſequence of the death of 


* executor the ien {uit Is abated and W n muſt de | 
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: begun de novo by the nd repreſentative. As the ſuit in Fquity 
does not abate upon the return of the executor I think we are 
5 warranted in ſaying. thikt it continues until the appointment of a 


new repreſentative notwithſtanding the death of the executor, If 


this conſtruction be not put upon the act great inconvenience 


e 
n nr | 
1 
Tarx ros 
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may enſue. Suppoſe the executor to die in India and no intelli- 


| gence to arrive in England of his death till fix months afterwards; 
if all the intermediate acts of the ſpecial adminiſtrator are to be 
ſet aſide great confuſion will follow. 1 am therefore of opinion 


that the authority of the Plaintiff, though it became voidable by 


the c death of the executor, was not rendered actually void. 


CuamBee J. I entirely concur with my brother Rooke in 


+ thinking that the plea 1 is bad, and that the Plaintiff 1 is entitled to 
judgment, and I will add that I have ao great difficulty in form- 
ing this opinion. This act of Parliament was certainly made for 
very ber eficial purpoſes, but many of its proviſions have been 
| framed with' a very ſhort-ſighted view of legal conſequences : of 
this I could point out many inſtances, but it is not neceſſary in 
the preſent caſe. The ſpecial adminiſtration in the preſent caſe 
bas been compared to other limited adminiſtrations; which how- 
ever appear to me to be of a very different ſort. Where adminiſ- 
tration is granted durante ab/entia, or durante minoritate, it expires 
by the terms of the authority upon the executor returning or 
coming of age: and if we could find that the Legiſlature had pre- 
ſeribed any expreſs limitation"in the preſent inſtance by the terms 
in which the authority 1 1s directed to be granted, we ſhould be 
bound to abide by the expreſſions of the ſtatute. But I think 
that the intention of the Legiſlature was not to limit the authority 
to the return or death of the executor: and certainly I am not 
inclined by argument from analogy to narrow the beneficial ef- 
fects of this act, but on the contrary where the conſtruction is 


doubtful I ould rather be diſpoſed to enlarge them. Great in- 


convenience might ariſe from the conſtruction contented for bx 
the Defendant. And though, when all the parties are reſident in 


England, theſe inconveniences may be eaſily remedied by taking 


out adminiſtration, yet other caſes might give Tiſe to great embar- 


raſſment, and the preſent affords a ſtriking inſtance of this ſort. 


S 


% 


It is faid that Jobe Hannay died in India, but under what 


cireumſtances, and whether he left a will and appointed an exe- 
cutor, does not appear. Till theſe circumſtances. can * aſcertain- 
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- CASES IN: HILARY EAT 


1 A a will of the deceaſed executor proved; or 3 
Thyaron tion to the original teſtator taken out, all proceedings to do juſtice 
to the creditors muſt be ſuſpended, and two years may elapſe be- 
N fore any thing can be done. This is a limited adminiſtration, 
and the nature of the limitation muſt be collected from the form 


of the letters of adminiſtration which the act preſcribes. Now 
the letters take no notice of the Courts of Law, but direct that 


| _ the. party ſhall be adminiſtrator for the purpoſe of becoming a 


party to a ſuit: in equity and of carrying the decree in that ſuit 


J : into effect, and no further or otherwiſe. . The authority is limited 
-- and ſtrictly. limited. The party therefore is not a general admĩniſ- 
nuatot of the effects, but is only an adminiſtrator for the purpoſes 


of the ſuit in equity: yet being created by the act adminiſtrator 


for the purpoſes of the ſuit he is adminiſtrator during the ſuit, 


and is to do every thing neceſſary to give effect ta the ſuit. Then 


what has the Court of Equity directed him to do? The declara- 


| tion ſays that he is appointed to collect and get in the outſtand - 


ing debts, which implies an authority to bring actions for them, 
and that authority he has exerciſed in bringing the preſent action. 
This conſituction appearg ta me to be ſtrictly warranted by the 


latter part of the fifth ſection, which, looking to the arrival of the 
executor and regarding the ſpecial adminiſtrator not as a ſubſtitute 


for the executor to all intents, but merely for the purpoſes of the 


: ſuit, does not ſuppoſe that ſuch arrival would abſolutely ſuperſede 


his authority, but directs that the executor ſhall be made a party 


to the ſuit in equity upon which the authority of the admi niſtra- 
tor would ceaſe. And though no proviſion 1 is. made in this ſec- 


tion in caſe of the death. of the executor, yet I ſhould think that 


upon his death without a will, if any perſon hquid take out a | 
general adminiſtration as next of kin to the original teſtator, or ia 


caſe of his having made a will and that will being proved by any 


77 2h perſon capable of acting as executor, ſuch adminiſtrator -or execu- 


tor might apply to be made a party to the ſuit in equity, and it 


would be matter of courſe for the Court of Equity to put an end 


to the authority of the ſpecial adminiſtrator. But though J think 


2 that a Court of Equity under theſe circumſtances would be authe- 
riſed by analogy to adopt this line of conduct, it is ungeoeſſary for 


me to give an expreſs opinion upon that point, I take it/to be 
clear that the Plaintiff muſt be conſidered as adminiſtrator during 


2 the Santi of the ſuit. in ee, og. ſome a has bara 
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. thority of the Plaintiff remains, and ”_ zee N to be 
given : ig his favour. 
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? "ge Another v. ABEL. 
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/ T* was an action on apolicyef "FSI effected on the 26th 

Ju 1797 on goods on board the Jaliana Moria, warranted 
0 Daniſh ſhip and property, * at and from Bengal and all and every 
port or place whereſoever and whatſoever, as well on the other fide 
as at and on this fide the Cape of Good Hope, i in port and at ſea, in 
all places and at all times, with liberty to touch, ſtay, and trade, load 
and unload and reload, at all and any of the ſaid ports and places, 
until theſhip's arrival at Copenhagen.” The declaration alleged that 


tiffs were intereſted, and that the ſhip and cargo were afterwards 
a captured by certain then enemies of our Lord the Kiog.“ 


the Plaintiffs were ſubjects of Denmark and reſident in Copen- 
Sagen, and the ſhip Juliana Moria a Daniſh ſhip; that the cargo 
which was the ſubjeC of the (preſent inſurance was taken on board 
at Calcutta on the gth March 1797 ; and that the ſhip and cargo 
on the voyage from Calcutta to Capenhagen were captured by the 
French and condemned as prize. An objeQion was taken to the 
Plaintiffs? recovery on the ground of its being iHegal under the 
proviſions of the 12 Car. 2. c. 18. 1. to export goods from Cal- 


| jection prevailing the Plaintiffs then inſiſted that if the exportation 
ftom Calcutta were illegal, the riſk never commenced, and that the 
- $Plaintiffs therefore were entitled to a return of premium. The 
Jory were directed by bis Lordſhip to find a verdict for the 


- Plaintiffs, liberty being reſerved to the Defendant to move that 
ſuch verdict might be ſet aſide and a nonſuit be entered. 
Accordingly a rule Mi for that purpoſe having been ad 
Shepherd and B. Bj, now ſhewed cauſe, Admitting the prin- 
OY nt. Ape 


1 


5 9 0 
' . „ 


© done ether by the Court of Chancery or the Bedlefiaſtical Court 
do determine his authority. In this caſe nothing has been done. 


Under theſe circumſtances therefore I am of opinion that the au- 1 


che cargo was put on board at Calcutta in Bengal, that the Plain- 


The cauſe was tried before Lord Alvanley Ch. 4: at the Guild. 
Hall Sittings after laſt Michaelmas Term, when it appeared that 


-eutta in any ſhip not belonging to a Briti 2 ſubject: and this ob- 


Tar uro 


Jodgmen for the Plaintif ' 


F. B. gth. 


A foreigner 
Cannot re- 
cover back 
the premium 
paid by him 


upon a poli- 


cy of inſu- 
rance, if the 
voyage be ia 
contraven- 
tion of the 
Britiſh laws, 
Therefore 
where 2 po- 
licy was et- 
fected upon 


at and from 
Bengal (in 
which thete 
zre Daniſh 
ſettlements) 
to Copenha- 


ven, and the 


thip loaded 


at Calcutta 
COntrary to 


the 12 Car. 2. 


2. 1% 1, 


the Court 


held that the 
allured was 
not entitted 
to recover 
back the 
premium: 


even though I 


it appeared 
that-the prac- 


tice of joad- 
ing foreign 


ſh p: at Cal. 
catia had 


prevailed for 


a leogth of 
time, and, 
hid been 

a uthoriſ-· d 
by «Ct «&f 
Parliament 
ſoon: aftec 
the ſhipment 
in queſttos, 


1 6 


a Daniſh ſhip 
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5 * . FTTH IN; HILARY TERM 


1802. ple laid: Low 4 in vundhel v. Hewitt, 1 Eaft. 96. chat here a 
e | policy i is effected to inſure a trading with an enemy, the contract 
2205 1 ſuch a complete violation of the general law of the country, 

Azz. that the aſſured cannot recover back his preminm, ſtill that prin- 
| ciple cannot govern the preſent caſe. The loading the cargo in⸗ 
ſured at Culcutta by the Plaintiffs was merely a violation of a 
particular law, to which though every Britiſh ſubject is bound to 
pay implicit obedience, yet, as againſt a foreigner, a knowledge of 
ie law cannot be implied ſo as' to ſubject” him to the ſame pe- 


nalties for the diſobedience of the Jaw which a Briti/h ſubject 


TER 8 5 would i incur.” Now the policy in the preſent caſe being effected in 


. fav our of 2 Daniſb ſubject and being contrary to the municipal 
«x er" not of his own country but of Great Britain, is certainly not 
an immoral contract: for though it be immoral in the ſubject of 
any ſtate to'violate the laws of his ow Rate, yet it is not immoral 
in him to violate the local regulations of another ſtate. In Van- 
| Gin hel v. He tvitt Lord Kenyon obſerves, © there is no diſtinguiſhing 
-, this caſe in principle from the common caſe of : a ſmuggling» tran- 
action: where the vendor aſſiſts the vendee in running the goods 


N 8 to evade the laws of the country he cannot recover the oods 


by - themſelves] or the value of them.“ Undoubtedly that poſition is 
5 completely eſtabliſhed by the caſes of Clugas v. Penalina, 4 Term 
Rep. 466. and Meymel v. Nead, 5 Term Rip. 599. But it is to 
be obſerved that the principle on which thoſe deciſions in patt 
e © proceeded: was, that where a foreigner” aſſiſts in the attempt to 
5 3 5 evade the Britiſb laws, as by packing the goods in à manner con- 
5 venient for ſmuggling, he thereby evidences his knowledge of the 
la vx which he violates, and cannot therefore avail himſelf of the 
plea of ignorance to which the preſent Plaintiffs are entitled. If 
tere be any caſe in which the Court will preſume a party ieno- 
rant of the law which he has violated for the purpoſe of enabling 
ies to recover, they may do ſo in this: for it may well be pre- 
| ſumed that the Plaintiffs were not aware that 1 it was unlawful to 
OY 5 export in any other than a Brit % ſhip, fince previous to the ſhip- 
ment in queſtion, ſuch a practice had' prevailed and been encou- 
| ue ſo much ſo that on the 1 9th July 1797, only four months 
after this cargo was taken on board, the 37 Geo. 3. c. 117. was 
paſſed, which after reciting the expediency of allowing ſhips be- 
longing to e in amity with this S to e 4 5 from 5 


- 5 


- » 
PL 


IN THEFORTY-SECOND YEAR OF GEORGE IIHI. J 
I Ani, removed under certain reftriions the e prokibiion impoſed 1808, 
= oy the navigation act. A 80 N 
Vaugban Serjt. . A {Evo v. Eberl, 8 Term Rep. and Another 
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33 Kenyon ſays, there is no caſe to be found where ser. 
hen money has been actually paid by one of two parties to the 
other on an illegal contract, both being pariiriper criminis, an 
ation has been maintained to recover it back again,” His Lord- -. 
hip adds, here the money was not paid on an immoral, though Ms 
am illegal .confideration: and though the law would not have en- : . 
fofced the payment of it yet having been paid it is not againſt con- | 
ſaenee fat the Defendant to tetain it.“ If the propoſition laid down 
by Lord Kenyon be true where both parties are Partitipes criminis, 
durely it will apply with double force to the preſent caſe where the 
Nlaintiff is the ſole offending party; for this policy being general 
from Bengal, wliere the Daner have ſettlements; t6:Copenthayen was 
not illegal when effected, though the. fubſequent illegal act of 
loading from Calcutta, has deprived the Plaintiff of his right to re- 
oven. F he caſe of Fandyc v. Hewitt has been diſtinguiſhed on 
the ground of the Plaintiffs in tllat caſe: having violated the be- 
> peral law of the, country, whereas che preſent Plaintiffs have, it is 
ſaid, offended againſt a mere municipal regulation. But the act 
of navigation, which, was in fact paſſed againſt foreigners, and Has 
formed ſo eſſential a groundwork of our naval ftrength; can hard- 
ly be deemed a mere municipal regulation, or wholly unknown 
to foreigners. It is to be obſerved that the prefent Plaintiffs never 
claimed the return of premium until they had failed in their de- 
mand for a total loſs; the riſk therefore was run before the con- 
tract was attempted to be reſeinded, and the diſtinction ſometimes 
taken between contracts executory and executed will not help the 
Plaintiffs”, claim. The caſes of Lotry v. Bourdieu, Doug. 468. 
and Audret v. Fletcher, 3 Term Rep. 266. are deciſive to thew 
chat the Plaintiffs are not entitled to recover; for in both 'tHoſe 
caſes the policies being illegal add the riſk deen run the aſſure 5 
were not allowed to recover the premium. 155 | 
Lord ALVANLEY Ch. KL \ Unfortunately this volley: was e- 
ted previous to the pafſing of the 37 Geo. 3: ; and though I be- | 
|  Heve that; before. the paſſing» of that ſtatute the proviſions'of the 
5 navigation laws had been relaxed in, practice with reſpect to fo — 
reigners, {till in a Court of Law the Plaintiffs are not entitled "= 
recover if the trading in queſtion 3 the regulations of 
10 er Il. „ , I LS wat 
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CAS E8 IN HILARY: Tx RM: 
that 1 The point "SHANE upon which this caſe comes before 


the Court is, whether there be any difference between this caſe 
and Weber and that of Vandych v. Hewitt? Undoubtedly that was a caſe in 


which the trading was in direct violation of the common law of 
this country, but before that deciſion took place, many of the diſ- 


ünckions which had been taken between immoral and illegal con- 


tracts had been conſiderably ſhaken; and the principle which I think 


muſt now be extracted from the caſes upon this ſubject is, that no 


man can come into a Bratih Court of Juſtice to ſeek the affiſtance 


"4 of the law. who founds bis claim upon a contravention of the Bri- 


ti iſh laws. Let us conſider then what this policy is. It is an in- 
ſurance upon a voyage from any part of Bengal to Copenbagen, 
The underwriter contends, that large as the policy is, ſtill it is 


the buſineſs of the aſſured. to take care that he takes in his cargo 
at ſome port in India where he may legally do ſo. The aſ- 
ſured, having loaded at Culculta, has not attended to that re- 
ſtriction, but has thereby contravened the navigation act. Cap- 
ture being one of the loſſes inſured againſt, the aſſured has 


claimed an indemnity upon that ground: to which the Brit 1/8 
underwriter. anſwers, you had no right to take in your cargo at a 


Britiſh ſettlement, and therefore he refuſes to pay. The aſſured 
ſets up a diſtinction in his own favour upon the ground of his 


being a foreigner, and urges. that although he may have contra- 


vened the Britiſh laws, he has done ſo from i Ignorance only. But 


even looking at the caſe in this point of view I do not think the 
Plaintiff is taken out of the general rule applicable to caſes where 


a party enters into an illegal contract. The caſe of Andree v. 
Fletcher is a very ſtrong authority, 7 there it was holden that a 


foreigner could not recover back the premium paid on a policy 


Which was illegal according to the laws of this country. The 
queſtion here is, whether the Plaintiff having contravened the 
Britiſb laws, can recover by the aid of thoſe laws? and after con- 


ſideration of all the caſes, I am of opinion that he cannot recover 


and that the Defendant i is entitled to have a nonſuit entered. 


Rook J. (a). I conſider the point made in this caſe as having | 
been decided an the caſe of Anarte v. Fletcher : and I do not ſee 


. any reaſon to differ from thar authority. Tf the e Intex of 


ir Heath J. having hoy, abſent FRO on the part of the Plaiotifh, I no 
the former part of the Term from indiſpo- Nh ama 000 the caſe. 
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ſeeking to recover for a total loſs had in the firſt inſtance ſtated to 1802. 
— — 


the underwriters that as the cargo was loaded from. Calcutta they Mozcx. 


had no right to recover upon the policy, and therefore ſought a 1nd * 

return of premium, there might have been ſome pretence for the Ass. 

claim which he has made: but inſtead of adopting this line of 

conduct they have firſt, endeavoured. to affirm the contract by 

making a demand for a total los, and failing in that, they now 

diſaffirm the contract and ſeek a return of premium. But it ap- 

pears to me that they are not entitled to ſucceed, for having acted . 

in defiance of the laws of this country they ſhall not have che Re 

aſſiſtance of thoſe laws to enable them to recover. MY 
CHamBRs J. I am of the ſame opinion. It is perfeatly ſettled 

that in the caſe. of an illegal contract neither party can recover 

from the other money paid upon that contract: and that rule 

muſt prevail in the preſent caſe unleſs the Plaintiffs can eſtabliſh a 

diſtinction in their own favour on the ground of being foreigners 

and ignorant of our laws. But I think that we ought not to re- 

lax the rigour of our great political regulations i in favour of fo- 

reigners offending againſt them, and that there is very little reaſon 

to preſume ignorance of a law peculiarly applicable to the ſubjects 


of foreign ſtates. Upon the whole therefore Fam of opinion. that 


the Plaintiffs a; are not entitled to recover back the r e TIS” 
| 78210 Rule n, 


— COMETS 
Fretd v. WAINEWRIGHT. 85 © Feb, oth. 


: 


VHEPHERD Seit moved to juftity bail by affidavit in this 27 da wens 
three other actions, the ſame perſons being bail in each action, a phees 
the jame 


and in each of their affidavits ſwearing to property to double the perſons are 
amount of the debt j in the ſingle action in which the affidavit was 9 


il in more 
actions than 


entitled, and not to double the amount of the debt in all the four 1 


actions in which they were to juſtify. e N |, Oughttoſtate 


that the bail 
On this ground Bayley Serjt. oppoled their juſtification. / are worth 
And 7 be Court after reference to the officers allowed the ob- . 


"Jeon, e the Defendant time to 1 3 the affidavits. | 1 5 1 8 . 
- _ _ wherein they 
. offer to be- 
n * 


Property in 


- which a 


bankrupt has 
- Only a truſt. 
eſlate does 
not paſs to 
bis aftignees 
, under che 
eee 
Therefor 
the ce/iuy 5 
truſt cannot 
bring any 
ad ion re- 
ſpeUing ſuch 
property in 
theit names, 


but ought to 


. bring ir in 
the name of 


"the bankrupt. 
| _ capatity:they now ſued for the benefit of Bag fer.” 


A 


2 CAS ES IN H FLIARYN ME RM £7 


- al p! . = 
- : 1 * k — 0 9 
” with & * 2 % * 1 4 ; ( * 1 0 9 = ud 
- * 42 ——_— 4 7 l — N p ! r : 5 + © 
. 4, © 44% Da a | , 
. 4 # 4 9 3 hn 4 4 * : 


" Ehavparia 2nd: Others, Aſſignees of Famuoa,a a 
anke e. Mauna. * , ti. . | 


* 


35 7 FH. 8 
10 * 1 1 114 2 ö , 


| . 
os BY. « A 7 
$715 5931 

% 7 4 4 
I inn. 


sun sLT on a note in ahels winds' 2 [4661 [- opedite' to pay to 


wr OO Fo toler or order the ſum of: 1507. being the re- 


mai nder of the conſideration for the aſſignment of his intereſt in 
the Layton huſine ſasto me; as ſoon as I ſhall receive or may receive 
the money due upon the completion of the ſaid buſineſs from 7. 


"5 Eſquire, his executors}! adminiſtrators,” or aſſigus, or inimeti- 


ately upon my recelving letters of adminiſtration of the eſtate and 


effects of Lieutenant General $a; JG ph Walton, otherwiſe Bronte, de- 


ceaſed; hiche ver event ſhall * Firſt take place, Sign ed © Richard 
Maruclll? This note was indorſed by Foroler to one e 
Bag ſſer or a valuable entfideratoniofy which Fowler ecame 
bavkrupt: and the Plaintiffs were choſen his aflignees ; in which 
MN 
The cauſe/was: tried before Lord Alvaniley Ch. 18 at the 10 
minſſer Sittings after Michaelmas Term, and A verdict was found 


for the Plajntiffs ſuhject to the opinion of the Court whether the 
action was maintainable by them as aſſignees of Fowler. © 


£4 rule Net having been obtained on a former day for . | 
alide the verdict, and entering a nonſuit, _ 


© Beſt and On/low Serjts. now ſhewed cauſe and inſiſted that the 


action was well brought by the Plaintiffs as aſſignees of Fowler ; 
that as the note was not negotiable the 2 — could not have been 


So maintained by Bag fler himſelf, and though, it might poſſibly have 
: been ſuſtained if brought by Fowler yet it did not follow that it 
_ might 1 a6r "alſo be brought by the aſſignees, for that there were 

man 


— 
* 


ny caſes where an action migbt be ſuſtained either. by. the 


Hankrupt himſelf or by his aſſignees; as in Fowler. v. Dawn, ante, 


vol. 1. p. 44. and Mebb v. Fox, 7 Term Rep, 391. and che ſeveral 


eceeaſes there cited, by which it was eftabliſhed that an uncertificated 
K 25 bankrupt or his aflignegs might maintain actions relative to pro- 


per acquired ſubſequent to the bankruptey; that the only, caſes 
which tended to ſhew that the action was not well brought were 


nd "Win 5 v. Keeley, 1 Term Rep. 619. and Bottomley v. Brook, 


22. Geo. 3. C. B. cit. ibid. 621.3 but that in both thoſe caſes it ap- 
Peared n A that the Plaintiffs were not 2 in- 


0 n tereſted 


* 
* i ® 
4 

— 


IN THE/FORTY-SECOND YEAR OF GEORGE IIl. 

| tereſted in the inſtruments upon which they ſued, and as at that 
time the preciſe point there determined was conſidered as new, 
and Lord Kenyon had in a ſubſequent caſe of Bauerman v. Rade- 


mus, 7 Term Rep. 663. laid it down as clear that Courts of Law 
can only take notice of legal rights, the Court in this cake, which 
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did not fall preciſely within the authority of Winch v. Keeley or 


Bottomley v. Brook, would not extend the equitable doQrines there 
adopted. They obſerved that it appeared to have been the 
opinion of Lord Hardwicke, that a legal eſtate in the truſt pro- 
perty of a bankrupt paſſed to his aſſignees, ſince he thought it ne- 


de⁵ſſary to direct in the caſe Ex parte Newton, 1 4th. 97. that where 


an aſſignee is removed on account of his own: bankruptcy, not on- 
1y he but his aſſignees ſhould join with the eee in exe- 
| cuting the aſſignment to the new aſſignees. 

Shepherd Serjt. contra contended that where. a Bi ly is in- 
: tereſted as a mere truſtee, the debt does not paſs under the com- 
miſſion; that this point was expreſsly decided in Winch v. Keeley, 


in which caſe the bankruptcy of the Plaintiff having been pleaded, 


the Plaintiff replied that he was a truſtee; and upon-demurrer that 


replication was held good; that in the preſent caſe the Defen- 


dant could not have ſtated the ſpecial facts upon the record, ſince 


it would only have amounted to the general iſſue, which is, that 


the aſſignees have not nor ever had any right of action; and that 


as nothing ever paſſed to the aſſignees in the note upon which 


this action was founded, it was impoſſible to contend with any 


ſuceeſs that either they or the bankrupt might maintain the action. | 
Lord ALVANLEY Ch. J. We are all of opinion that this | 


action ought to have been brought by Feuer. He was the per- 


ſon to whom the promiſe to pay was made; hie by his indorſe- 
ment directed the contents of the note to be paid to Bag feer, and 
though this indorſement had no legal effect, yet it paſſed the bene- 


_ ficial intereſt in the note to Bag ter, and Fowler by the indorſe- 


ment became a mere truſtee for him. The aſſignees never were 


in a ſituation to derive any benefit from this piece of paper. If 
indeed they had poſſeſſed the moſt remote poſſibility of intereſt, 
or if they could ſtate any thing from which a benefit to the cre- 
ditors would reſult, I ſhould hold that the action might be main- 
tained ; but at the time when they brought this action it was im- 


poſſible for them not to know that they had no right to the note. 


They bring the action in the character of truſtees; but they are 
not truſtees for Bag fter ; they are only truſtees for Fowler's s cre- 
| Ane and therefore cannot ſuſtain this action. | 


Vor. VVV rare | 
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An uſage for 
carriers to 


retain goods 


as a lien for 


a general ba- 
lance of ac- 


Count 
tween them 
[and the con- 


Ngnees, can- 
not affect 
the right of 


5 inane 


to ſtop the 


goods in ' 


tranſit. 


.- Gemb, that 


ſuch a ies. 
could not be 
eſtabliſhed 


even by 


agreement 


between the 
.Carrier and 


the conſignor. 


"CASES IN HILARY: TERM” 


Harn T. expreſſed himſelf of the ſame opinion, and; obſerved | 
that Lord Herdwickt's direction was 3 in * e 
Rook and CHAMBRE 5g 3 5 
e 0 r | "Rule abſolute, 


uw 


19 85 | Oryanmans and Another 0. Nusser, e 
Tust for Cs. 5 5 
atid-Snfors: Land, Aude Ch. I. at ha Guildhall 


Sittirigs after laſt Michaelmas Term, i it- appeared from admiſſions 
that the Defendant was a common carrier from London to Exeter 


and Plymouth, and as ſuch received the goods in queſtion from 


the Plaintiffs, by whom they were conſigned to the houſe of Ne- 
gretti and Co. at Plymouib; that Negretti and Co. when they or- 
dered the goods to be ſent gave no directions reſpecting any par- 
tieular carrier, and that there was another carrier from London to 
rx beſides the Defendant; that previous to the arrival of 
the gude at Plymouth, Negrrtri and Co; had failed, and a notice 
| had been given to the Defendaat by the Plaintiffs not to deliver 
them to NMegreti and Co.,; the Plaintiffs! at the ſame time tender- 
ing to the Defendant his charge of 1. 71. 2 d. for the carriage of 
the godds and offering to inudeninify him; that the carriage of the 
goods -Was to have been paid by Negretti and Co. if the goods had 
been delivered to them; and tliat che ſum of £7. 75. was due 
from Negretti and Co: to the Defendant for the carriage of other 
gods that the Beſendant offered to deliver the goods to the Plain- 
tiffs on their paying him the two ſums of 4% 7 an 1 5. 24. 
and indemnifying hic; that the Defendant in Jannary 1801 
gave public notice by eiroulatiag hand- bills aud advertiſements in 
the London Ga ette and other newſpapers, that all goods which 
ſhould be delivered for the purpoſe of being carried, would be 


conſidered as general liens and ſuhject not only to the money due 


for the carriage gif ſuck particular goods, but alſo to the general 


balance due from che reſpective owners to · the proprietor of the 


waggon, and that one of the above mentioned hand- bills had been 
delivered to Negrrmi and Co. at their ſhop in February laſt. The 
Defendant then offered evidence to ſhew that it was the uſage 


among carriers to zetain for their general balance, but Lord AI- 


_ uauley bei ected the cvidence, being of opinion that it was not ad- 


miſſible, and that ibe conſigunr's right to flop in raꝝſta could not 
be affected by ſuch an mage if eſtabſiſned. A verdit was found 


for the Plaintiffs with Hberty to the Deſendaut to wurfir to the 


Court for a new trial. 8 * 


| Accordingly 


| / ; 

Hg THE'FORTY-SECOND: YEAR OF GEORGE III. 
| Accordingly a rule M % having been obtained on a former day, 
„e and 35% Serjts. were now called upon to ſupport the rule. 
The right of the conſignor to ſtop goods in tranſith is a mere 
equitable right and cannot be ſupported on the ground of a ſtrict 
legal claim. Indeed no caſe is to be found in the books where 
this right has prevailed againſt any other than the immediate con- 
ſignee, and it has never yet been allowed to affect third perſons. 
Whatever might have been the prevailing opinion previous to the 
caſe of Dawes v. Peck, 8 Term Rep. 839+», „it is fully eſtabliſhed 
by that caſe that where the conſignee appoints a Particular | carrier, 
pays the carriage, and is anſwerable to the conſignor for the goods 


notwithſtanding they are loſt or damaged on the road, the con- 
| ligne i is the only perſon who can maintain an action againſt | the 


0 

1392. 

Lerman 
Ozxysx HEIM 
and Another 


KT 
RussELL, 


carrier for ſuch Tofs or damage. This ſhews chat the delivery to 


the carrier is a delivery t to the conſignee o far as to  yelt, the legal 
right to the goods i in him; and though i in the, preſent caſe it is 


admitted that there was another carrier by whom theſe goods 


Eo] e have been ſent, and that no particular directions were given 


y Negretti and ( Co. by whom they ſhould. be ſent, yet it is exr 


1 preſsly Rated, that they were to pay, the. carriage... If then. the 
| right t to Roppage.s in tranſiti Hu be a mere equitable right, it muſt like 

other equitable rights operate only. a5 between the two contraQting 
parties, and cannot affect third perſons... 161 is to be regollected 
that it is a right of but late introduQion into the law of * England, 
Wy ſeman * v. Vandeput, 2 Vern. 20 3. being the firſt caſe in which it 


was: recogniſed, and there it was. treated Is, an equitable right; 


and though Lord Hardwicke in Snee v. Preſcot, 1 All. 24.5. went 


farther. and conſidered it more as a legal right, ſtill che queſtion 
there was between the canſignor and conſignee only without the 
intervention -of a third perſons... In Lickbarrow v. Maſon; 2 Term 


Rep. 63. 1 H. Bl. 357. 2 K. BL 211, 5 Term Reb. 467. 6834 the 


| intereſt of third perlons as affected by the doctrine of ſtoppage in 


tranfi 1 came to be conlidered, and after much diſcuſkon It was . 


| Bnatly ſettled that however the right might prevail as between 


conſignor* and conſignee, it <opld not prevail againſt”: a perſon 
holding under a bill of lading 1 ind orſed to him by the latter. That 


caſe only differs from the preſent in reſpect of a transfer of * pro- 


perty by 2 bell of lading being e formal, than a transfer by | 


delivery to u catrier; but if the eg fo' far veſts the property in 
the configges. as. to enable kim to on for. wy loſs.or ages. e 
N "Togal 


x 


* 


ys 
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| | Rep. 445. Lord Kenyon conſiders the right as a kind of equi- 


given to the conſignees) of retaining for a general balance; in 


only, but the laws of property.” Indeed if it were otherwiſe, it 


| ſtate between the conſignor and the conſignee, and Mr. Juſtice 
Grofe in the ſame caſe calls the conſignor s right to ſtop in tranſi 


tice,” and obſerves that it does not proceed on the ground of re- 


in Negretti and Co. by delivery to the Defendant, a portion of 
their legal right veſted in the Defendant and which will be ſuffi- 
cient to countervail the equitable right of the Plaintiffs. The lat- 
ter claim through Negretti and Co. and therefore can only claim 
to the ſame extent as "Negretti and Co. could have claimed. That 
the Defendant had a right to ſet up A general lien againſt the con- 


Mangle, 1 Efp. N. P. Caf. 109. and alſo in a caſe of Apinall v. 
Pickford (a), gth Fune 1800, coram Lord Kenyon at Guildhall, The 


15 ep in tranſitũ is not an equitable, but a ſtrict legal right. Burg- 


ford. 


. by Howarth i into the hands of the Defen- 


| 1. the Defendant was entitled to retain againſt I. 


CASES. IN HILARY TERM: 


legal right” can remain in the conſignor. Lord Kenyon | in Dawes 
v. Peck reprobated the idea of the property being in a fluctuating 


in its nature an equitable right.“ So in Hodſon v. Loy, 7 Term 
table lien adopted by the law for the purpoſes of ſubſtantial juſ- 


ſeinding the contract. If then the property in the goods veſted 


ſignee of the goods, is clear, and was admitted in Naylor v. 


ſame lien has been eſtabliſhed in favour of wharfingers, dyers, and 
bleachers; as in K Aiman v. Shawcroſs, 6 Term Rep. 14. and in 
Roſs v. Fohnſon, 5 Bur. 2827. Lord Mansfield ſays, © it is im- 
poſſible to make a diſtinction between a wharfinger and a com- 
mon carrier; in this cafe however it ſhould have been left to 
the Jury to decide whether the eonſignor was not aware of the 
cuſtom acted upon by the Defendant (and of which notice was 


which caſe a contract of the fame Kind fon. . oe been e 
as againſt R 
Sbepberd and Bayley 831 contra. The confi ignor 6 right to 


ball v. Howard, 1 H. Bl. 355. u. where Lord Mansficld ſays, that 
the conſignor's right is g not upon principles of equity 


would not have been poſſible, as bas been done in ſeveral caſes, 


(a) Al 2 of Hewarth v. Pick the eftate for the general * due "EA 


Howarth for the carriage of goods. This- 
right was eſtabliſhed by evidence of the De- 
| ſendant having before claimed aod. been 
Trover for good. | | allowed to retain for his general balance 
The defence was that the goods were put | both againſt bankropt eftstes and ſolvent 

| cuſtomers, and alſo. by the evidence of 8 
dant as a carrier to be forwarded from Mas- principal carrier on ihe weſtern road to the 
chefler to his warebouſe in Londen, and that | ave effect OE, Untelf. 


Guildball Sittings after e T. coram | 
Sh | 
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© * IN THE FORTY-SECOND YEAR OF GEORGE H. 
For . conſignor to have maintained trover againſt the carrier or 5 1802. a 
_the captain of the ſhip. The argument drawn from the caſe of q0,5537TT%% 

Lickbarrow. v. Maſon is unfounded ; for there the holder of the d OT 
bill of lading indorſed to him by the conſignee of the goods was Run. 
allowed to prevail againſt the claim of the conſignor, not merely 

becauſe he was a third perſon i in the tranſaction, but becauſe the 
cConſignor by putting it in the power of the conſignee to indorſe a 

negotiable inſtrument to a third perſon was himſelf a party to the 

contract with that third perſon, and becauſe the holder-of the bill 

of lading in effect claimed under the conſignor as much as under 

the conſignee. Indeed Lord Loughborough in giving his opinion 

on that caſe in the Exchequer Chamber, 1 H. BY. 363. ſays, © I 

ſtate it to be a clear propoſition that the vendor of goods not paid 

for, may retain the poſſeſſion againſt the vendee, not by aid of 

any equity, but on grounds of law.” Could it be inſiſted for a 

moment that if Negretti and Co. had entered into an agreement 

with third perſons in the country that when theſe: goods arrived 
© they. ſhould have them, thaſe third perſons would in conſequence 

of ſuch agreement have acquired a lien on the goods for money 

advanced by them paramount to the conſignor's right of ſtoppage 

in trauſiti ? 11 this doctrine prevail, no perſon can ever ſend 

goods by a carrier until he has previouſly examined the carrier's 

books and aſcertained the extent of the conſignor's debts to the 

carrier. The caſe of Daues v. Peck proceeded on the ground of 

a delivery to a ſpecial carrier It i is not to be denied that carriers 

may make a ſpecial contract with thoſe for whom they carry 

goods, and that notice to a party of ſuch uſage is evidence of an 
implied contract; but it is only evidence from whence a contract 

is to be implied and cannot be ſet up to defeat a lawful claim on 

any other ground. In the preſent caſe whatever may have been 

the underſtanding between Negretti and Co. and the Defendant, a 

there is not the ſlighteſt evidence of the Plaintiffs having been ac- 

| quainted with or aſſented to the Defendant's claim of a lien for 
his general balance. - / 
Len, in reply obſerved that if theſe ds previous to Ag * 

oy. to Negretti and Co. had been ſeized by the Sheriff under a NP 

. fa. in ſatisfaction of a debt due from them, the Plaintiffs could 
not by virtue of their right to ſtop in tranſiti have reclaimed the 
goods from the Sheriff, unleſs notice had been given to the W 

che time he ** them. o of the Plaiotills' co 246d Hy 
38 222 a po Leo” Lord 
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CASES IN: HILARY TERM. 


"Lied 8 Ch. J. The queſtion before the FIST is, 
Whether the evidence which was offered at Mi Prius was po- 


perly rejected conſidering for what purpoſe that evidence was ad- 
duced? This was an action brought by the Plaintiff : as conſignor 


againſt a carrier for the recovery of goods, and it is ſtated upon 


the caſe that the goods were demanded by the Plaintiffs before 
they either actually or conſtructively reached the hands of the 


ceonſignee. According to the general rule the carrier under theſe 


eireumſtances was bound to deliver them and was liable, as 


| Lord Kenyon very -properly determined, to an action of trover 


if he did not deliver them. Though no act of ſeizure enſue, 


A tender be made of the ſum due for the carriage, the 


perſon ſending the goods has a right to reſume them; and that 


was done in this caſe. The defence ſet up by the carrier is this. 


It is very true Ih have not delivered the goods either actually or 


conſtrudtively into the hands of the confignee. I am a carrier 
and have not delivered them at the place of their deſtination; but 


I and the reſt of my trade have eſtabliſhed an uſage which is evi- 
dence againſt all perſons who make uſe of us as common carriers, 


which uſage is that the perſon to whom goods are conſigned ſhall 


not be entitled to take them out of the carrier's poſſeſſion or bring 
an action for the non- delivery of them until he has paid not only 


for the carriage of thoſe goods, but all the balance he may happen 


to owe for the carriage of other goods. Evidence was offered at 


the trial to prove this uſage, in order to raiſe againſt the Plaintiff 
this defence, namely, that he was bound by this uſage and that 
the carrier acquired as againſt him and his right of Ropping in 
tranſitũ the ſame right of detainer as againſt the conſignee. I am 


now ſatisfied | that I ought to have admitted that evidence for the 
"hw poſe of proving the uſage, if when proved it would be of any 
' uſe: for whatever doubts I entertained at the trial 1 ſee that by an 
authority, to which I bow, it has been determined that this ſort of 
uſage may be adduced in evidence with a view of eſtabliſhing in 


particular trades that ſort of lien which 1 am ſorry has of late 
years grown ſo much into faſhion, and has 1 think been too much 


favoured. In Kirtman v. Shawcrofs it was publiſhed i in newſpa- 


pers and all the world were appriſed that a particular claſs of 
traders, ſuch as dyers, bleachers, Ac. would not take any goods to 
be manufactured i in a particular way unleſs ſubject to a general lien 
ds againſt the perſon ſending them. But there the perſon ſending 
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2 ein was tlie perſon with whom the contract was made, and he 
had full knowledge of the uſage. Iudeed I think there is a great 
diſtinction between that caſe and the caſe of a carrier or an inn- 
keeper; in the former the trader may or may not take goods to 


| bleach at his option and nobody can compel a man to bleach for 


him ; therefore he who ſends goods to a bleacher ſends them upon 
an implied contract that his goods ſhall not be redemanded by 
him but upon payment of the bleacher's general balance. I was 


of opinion that though that evidence of uſage might be admiſſible 


in that caſe, it was inadmiſſible in this caſe, becauſe if proved it 
would not affect the conſignor's lien, and I am of that opinion ſtill; 


and if Lor my brothers had any doubts upon it we would comply 


with what has been ſuggeſted at the bar, namely, agree to put this 
caſe in a ſhape in which the queſtion might be finally determined; 


but as we have no doubts at preſent and as it is a caſe of little 


conſequence in point of value, we ſhall in the preſent ſtage deliver 
our opinigns, and if the parties are deſirous of having this point 
more ſolemnly determined, they may bring it forward in a caſe of 


more importance. We are called upon to ſay that this uſage ſet. 
up by the carriers on the weſtern road ought in point of law to 


prejudice that: right which is now as firmly ſettled and as much a 


legal right as any other; namely the right of a conſignor who "AY 


delivered goods to a common carrier to reclaim thoſe goods before 
they have come into the actual or conſtrudive poſſeſſion of the 
perſon to whom they are addreſſed. I confeſs 1 thought the pro- 


poſition a monſtrous one when firſt ſtated; and I ſtill think it im- 
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poſſible to maintain that an agreement between the conſignees f 


goods and the carriers upon the weftern road can put an end to 


the right of ſlopping in trans t4 veſted in the conſignors of goods | 


before that agreement exiſted. It was admitted that if the con- 
ſignee had made an aſſignment of the goods, his allignee could 


not have defeated the rights of the conſignor. Then if he could 


not do it by aſſigument how can he by any agreement with the 


carrier ? for the carrier comes in under the conſignee. In the ar- 
gument the rights of third perſons were puſhed forward: and 


moſt unqueſtionably they cannot be affected by the right of the 
conſignor to ſtop in tranfit ; for if by any thing that had happen- 


ed to the goods where they were depolited any perſon had ac 
- Quired a right in thoſe, goods before they became the property 
of the conſignee, the conſignor could not have reſumed them 


 #kthout Mining that richt; but he can reſume them without SLA 
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of ' 1802 aleh g any the derived under the coolignee;. if 1 . to 
95 ede reſume them before they come into that ſituation which gives the 

and Another conſignee a complete dominion over t them. Perhaps there is a 


1 8 5 anl. little difficulty in Rating the ſeveral rights of conſignor and con- 
N 1 5 e ſignee. It has been determined that the moment goods are de- 
„ wMuered by A. to a common carrier to be by him forwarded to B. 

the property veſts in B., and if they are loſt he, not the conſignor, 
2 „ perſon to bring an action for chat loſs. This it was con- 

8 tended decides the preſent point. But we muſt recolle& that 

8 : 8 though the property be in the conſignee ſtill it is liable to be di- 

. veſted by the conſignor under certain circumſtances, and when the 

right of reſumption is exerciſed by the conſignor the property is 

reveſted in him. Though the conſignee be the perſon who muſt 
uſtain any lofs happening to the goods and therefore the carrier 
is principally his agent, Rill he is ſo far the agent of the conſignor, 
that the law has ſaid, the conſignor has a right to take the goods 
out of the hands of the carrier at any time before delivery to the 
conſignee. My brother Lens put a caſe which I do not think ſo 
clear as he ſeemed to confider 1 it, namely, that if the Sheriff had 

"4 found theſe goods upon the road and ſeized them under a . fa. 
in fatisfa@ion of a debt due from the conſignee to a third perſon, 
the confignor's claim to reſume the property after ſuch a ſeizure 
could not have availed him. Whether the Sheriff can make them 
abſolutely the goods of the conſignee by ſtopping” them before 
they come to his hands, appears to me very doubtful. . At any 

rate that is not che preſent caſe. Here neither the confi ignee nor 
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„ LEP y body claiming under the conſignee had attempted to reduce 
the goods into actual poſſeſſion before the claim of the cotlignor, 
; They remained therefore in the hands of the carrier in the ſame 
"Rare iis When they were firſt delivered, There is no evidence 
whatever in this caſe of the conſignor having had any actual no- 
tice that this Defendant as a carrier wo did take no goods but hat 
| were liable to this new lien. 1 adeed my on opinion at preſent 
5 „ that be had no right to make ſuch terms with the conſignor, 
„ | and 1 hope it will never be eſtabliſhed that common carriers who 
are bound to take all goods to be carried for a reaſonable price 
tendered to them may impoſe ſuch a condition upon perſons ſend- 
- ing goods by them. Then the fingle queſtion in this caſe is, 
whether a ſtipulation between the conſignees and cartiers on the 
weſtern road that the latter ſhall retain as againk the former for 
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| FA general. balance can take-away that common law right wh 


is now firmly-eſtabliſhed, namely, that till goods have reached 
either the actual or conſtructive poſſeſſion of the conſignee the 
property in them may on certain events revert back to the perſon 
by whom they were delivered into the hands of the carrier ? The 


carrier's claim here is in contravention of that right; for there is 


no third perſon to whom aay right is derived from the conſignor. 
With reſpect to the argument adduced from the deciſions in fa- 


- vour of indorſees of bills of lading, it is to be obſerved that in 


thoſe caſes the conſignor himſelf had enabled the conſignee to 
raiſe money upon his goods, and it would have been monſtrous to 
permit the conſiguor after a credit obtained by means of his own 


bills of lading to take the goods out of the hands of an aſſignee in 


fact claiming under himfelf. Under theſe circumſtances therefore 
Fam of-6pinion-that the evidence offered was not admiſſible for 
the purpoſe for which it was offered. f ; 

HEATR J. I am of the ſame opinion, and I and my rl 
ment upon a few principles which I think ſteer clear of moſt of 
che caſes cited. In the firſt place it is clear I think that the right 
of ſeizing in tranjitd by the conſignor is a common law right ; 
and that it is ſo is evident, becauſe it may be the foundation of an 
action of trover. In the next place I think it is a right ariſing 
out of the ancient power and dominion of the conſignor over his 
property, which at the time of delivering his goods to the carrier 


he reſerves to himſelf. Then the third principle I ſhall lay down 


is this, without impeaching any of the caſes which have been 
adjudged, that there is à certain privity of contract between the 
conſignor and the carrier - and it is evident that there is that privity 
of contract from this conſideration, that if for inſtance the conſignee 
has run away and cannot be found, or if the conſignee will not take 


to the goods, but will ſay © I did not order theſe goods, or © I 


countermand them and will not accept them, in either of theſe 


caſes the carrier may come upon the conſignor for the carriage of | 


the goods, which he could not do unleſs, there was a privity of con- 
tract between him and the carrier. Then if this is a power re- 


ſerved. out of the ancient dominion the conſignor has over his 


property, it is paramount to any ſort of agreement as between the 
carrier and conſignee. As I put the caſe juſt now, ſuppoſe the 
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8 conlignee is not to be found to receive the goods, could the 
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1902. me and the conſignee, and. therefore I will make you this con- 
8 ſignor pay the conſignee s balance?” Certainly he could not. But 
a pad if it was in the power of a carrier to create this lien, which I very 
Rvssett. much doubt as well as my Lord, he might ſay to the conſignor 
ia | ka you owe me money upon another account, -and you ſhall not 
have theſe goods unleſs you pay me as well for the carriage of 
theſe goods as for the running account between us in reſpect to 
the other goods. It is unneceſſary for the Court at this time to 
deliver any opinion concerning the legality of this lien, or how 
far it may properly operate, but I think it is an e doubt- 
ful matter for the reaſons my Lord has given. 

; Rookt J. This right to ſtop the goods in — muſt 
conſider as a legal right. Our courts of common law recogniſe it, 
and they diſtinguiſh between the conſtructive and the actual de- 
. livery of goods. This diſtinction is mentioned by Mr. Juſtice 
Buller in delivering his opinion in the caſe of Ellis v. Hunt. 

Where there is an actual delivery the ran/itus is at an end, but 

where the delivery is conſtructive or fictitious, there the law con- 

ſiders that as a delivery to certain purpoſes only; for it is a fiction 

ol law, and that fiction of law muſt work equity. Now the fiction 

is this, that it is a delivery fo far as to make the carrier anſwerable 

to the conſignee, to whom he has undertaken to.carry'them ; but 

the fiction is never carried ſo far as to deprive the conſignor of 

bis right to reſume them, if ſtopped before they have actually got 

to the poſſeſſion, of an inſolvent confignee. This is an equitable | 

and juſt right. But I can never aſſent to a doctrine fo diſcredit- 

able to our courts of law as that, becauſe it is equitable and juſt, 

_ that it is therefore not ſtrictly legal. Though a juſt and equitable 

right, it is a legal right too, and not a right which needs the aid 

of a court of equity. Then, what is the claim ſet up by the De- 

fendant? It is a claim founded on a ſpecial agreement only. 1 

call it a ſpecial agreement for this reaſon, that it is not founded on 

general principles of juſtice, but on particular uſage. That uſage 

8 is prefumed to have been founded on contracts repeated ſo fre- 
quently and fo notorious, that every body muſt be conſider- 
ed as bound to take notice of it. Suppoſing it therefore to be 
any right at all, it is a right founded only upon this ſort of ſpecial 
agreement. If indeed it was a claim founded upon general prin- 
eiples of univerſal juſtice, it ought to be the law of the land, and 
we ſhould net want * evidence of that which is e to 
I, N e law 
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law and juſtice. The very circumſtance therefore of admitting 
evidence in this caſe ſhews, that it is not founded on univerſal 
right, but on ſpecial uſage. only. The contract itſelf is a very 
fingular one: for generally ſpeaking carriers have extricated them- 
ſelves from the rules of law by making ſpecial acceptances. Now 
we know that a ſpecial acceptance can only be made with the 
conſignor or his ſervant when he brings the goods : it cannot be 
made with the conſignee. Nor can the conſignor agree that the 
conlignee hall not take the goods until, he ſhall have paid the 
general balance; for in order to inake ſuch an agreement he muſt 
delay ſending the goods until he could receive an anſwer whe- 
ther the conſignee would conſent to it. It is therefore, to ſay no 


more of it, a very extraordinary caſe. It is not likely that the 


conſignor would wave his own right of ſtopping in tranſits, when 
the ſpecial acceptance was required of him : and the ſpecial agree- 
ment of the confignee ought not to bind the conſignor's right of 
| ſtopping in tranſit. Then with reſpect to the uſage itſelf as laid 
down, my Lord has made. an obſervation very material in my 
view of the queſtion, which is, that a carrier is bound to carry at 


all events, and the law gives him a ſpecial lien upon the ee | 


If the conſignee is in arrear with the carrier, it is the carrier's 


own lacher. Why then is he to engraft this new lien upon his 


' own laches ? However, if. he chooſe to do it, and can eſtabliſh 
the principle upon which it proceeds (to which I am by no means 
ready to aſſent) ſtill it will be founded only on a ſpecial agree- 
ment. Now 1 rather think that the practice has originated thus. 
The carrier has carried goods to the conſignee, and has refuſed to 
deliver them unleſs he has been paid a general balance; the anſwer 
made by the confignee has been, Rather than have two actions 
I will pay the demand,”. for he muſt himſelf bring an action in 
order to recover the goods from the carrier, and then the carrier 
would have an action againſt him for the general balance; and 
rather than ſubmit to two actions, conſignees have ſuffered ſuch a 
uſage as this to creep in; and having done it in ſeveral inſtances, 
che carriers have availed themſelves of it, and have publiſhed their 
hand- bills about town, and now they endeavour to ſet it up as an 
univerfal uſage: but it is to be remembered, that this is an uſage 
founded ſolely on their own /aches, for they have a lien by the 
law of the land for the carriage - of the goods. At all events. 


however it is "nothing more than a ſpecial contract between the | 


- carrier: and N and if it be a ſpecial contract on their 
"Op | | 1 5 : parts, 
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Ab pattz, wow + is that ſpecial contract to interfere with the legal right 
n allowed to the conſignor of ſtopping in tranſitu? I think the 
and + common law right of the confignor is paramount, and it ſhall not 

er. be affected by a ſpecial agreement between the conſignee and the 
carrier, even ſuppoſing that ſuch an agreement could. be eſtabliſhed, 
This I ſay without giving a direct opinion whether that agree- 
ment may or not be eſtabliſhed by evidence. Then the queſtion 
directly before the Court is, Whether a new trial mould be granted 
becauſe the evidence has not been received? If it were a "queſtion 
merely as between confi; ignee and catrier, to be ſure this evidence 
ſhould have been received, and then the Court would have had to 
decide upon the legality of this ſpecial uſage between the parties: a 
but if it cannot affect the right of third perſons it was uſeleſs to 
receive it; and being uſeleſs i in this caſe, I am of opinion with my 
Lord Chief Jultice and my brother Heath that no new trial ſhould 
be granted. © 
: CramBrE * * think this modern doQtine of 7 Mii the lia- 
bility te to which the common law ſubjects parties and veſting | in 
them new, rights by preſumed agreements ariſing from the publi- 
cation of certain notices, has been extended as far or rather farther 
than it ought to be upon principles of public policy. If the doc- 
trine were to be carried the length which was intimated when this 
rule was firſt applied for, the conſequences would be monſtrous; : 
but that a notice publiſhed by carriers in hand- bills or in the pub- 
lic papers is to ſubject the goods of every man who happens to 
N a carrier to the payment not only of the price of the car- 
riage or to any debt which he himſelf may owe on the ſcore of 
carriage to that carrier, but to the debts of another man is ſo ma- 
e unreaſonable and ſo monſtrous that I think no. legal agree- 
ment can be implied from ſuch a notice, Indeed that point ſeems 
now to be pretty much abandoned, and the right which the car- 
| 1 trier claims in this inſtance he endeavours to derive from the con- 
| ſignee himſelf. It is going a good way to bind even the con- 
ſignee of goods by an agreement of this kind: for goods may be 


3 Ph ſent without his chooling any carrier or directing by whom they 
are to come. He orders goods generally and yet. he is to be 
5 bound by l agreement with a particular carrier who 


- happens to bring thoſe goods. But it is not material to conſider 
| that queſtion at all in this inſtance; the merits of this particular 
|  __  - xaſethave been do fully entered into by my Lord and my brothers, 
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45 have to obſerve upon this ſubject. I will take it for granted up- . 
on this oecaſion- (though perhaps it is not very fully proved) that 4d 8 
4 a delivery to the carrier was to all intents and purpoſes a de- Russkzl. 


livery to the conſignee, that is a qualified not an abſolute delivery, 
but that ſort of delivery which would entitle the conſignee to have 
Hrtought bis action againſt the carrier for the loſs of his goods, and 
is a good delivery to all intents and purpoſes excepting that of 
defeating. the right of the conſignor to ſtop in tranſitu. In the 
Caſes which have been decided, particularly in the laſt caſe in the 
| Court of King's Bench, there has been what the Court confidered 
as a ſpecial direction with reſpect to the carrier who was to bring 
the goods. The Court ſeemed to conſider that as a delivery un- 
der the ſpecial order of the confignee, and the deciſion goes a : 

good deal upon that ground. Bur I would ſuppoſe upon this oc- 
caſion chat as the goods muſt come by land carriage it was ſuffi- 
cient to deliver them to any carrier coming from the place from 
- whence the goods were ordered, and that there was. a complete 
delivery to the conſignee; that is, ſuch a delivery : 8 J before ſtated. 

Now it is contended on the part of the carrier, firſt of all that this 


right of Ropping in tranjis f is a right in equity. 1 do not nor 


What is meant by that argument. If 1 it be a right! in equity every 
thing done in Coutts of Lai to enforce this right has been wrong. 
Ir is argued indeed thar it is a legal right founded upon equitable 
prineiples; but that does not ſeem to G a very preciſe definition 
of the night. Then it is contended that this right 1 is not to affect 
the right of third perſons. No propolition can be more true, but 
is "true that it does affect the right of third perſons ? It is ſaid 
that the confignte has notice of the conditions upon which the 


carrier received the goods; be it ſo; but i in that caſe the carrier 


muſt derive His right from that EAI Can he have a greater 
right than the cohfignee himſelf has? if he derive his right from 
the property he foppoſes to be. veſted itt the vendee he can have 
only à fimilar imtereſt in the property with the vendee. It i is be- 
yvond all queſtion that the carrlef has a lien for the labour that he 
has beſtowed as againſt the conſignor in the carriage of the parti- , 
eulat goods; that lien is ſatisfied, the t money having been tender- 


eq to him and he having refuſed to accept it. | Now what prez | 


tetice is there to go farther, even if it were admitted that by public 
cations of this ſort carriers could affect the conliguor ? 1 do not 


Vor. III. | N .. think 
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180. think ihe notice publiſhed upon this occaſion goes- the length of 
4 3 affecting the conſignor beyond that lien which the carrier has for 
and Another the carriage of the particular goods. The notice is only in ge- 


A neral terms that the goods ſhall be ſubject to the general balance 
due from the reſpective owners. If we take it to be a lien upon 
the general balance due from the conſignor, there is no pre- 
tence for any lien beyond the carriage of theſe. particular goods. 
Taking it to be a lien for the general balance due from the 


conſignee, then it can only be a lien ſubject to the right of the 


conſignor to ſtop the goods 2 in tranſiti in conſequence of the in- 
ſolvency of the conſignee. This caſe has been compared to the 
caſe of the conſignment of a bill of lading. To be ſure two caſes 
can hardly be ſtated more difſimilar. A conſignee by a bill of 
| lading receives what 1s conſidered as a kind of -negotiable 4atereſt 
and for a valuable conſideration; here there is no conſideration 
to the conſignor for extending the lien. A conſignee of a bill of 
lading may for a valuable conſideration negotiate that inſtrument. 
"Whence does that ariſe? From the uſage and cuſtom of mer- 
8 cChants. Where is the uſage and cuſtom reſpecting the trade of a 
| carrier to authoriſe this lien? In the former caſe there is an in- 
ſtrument under the hand of the conſignor himſelf, and the con- 
ſignee acts as his agent in the diſpoſition of the property: it is 
an aſſignment by the gonſignor himſelf. The moſt colourable 
argument in my mind that has been uſed upon this occaſion is 
that which was not mentioned till the reply, comparing this caſe 
to the caſe of a creditor of the conſignee taking goods · in execu- 
tion upon their paſſage. It is aſſumed that the ereditor has that 
right, but if he has it I till do not think that the. caſes-are ſimilar. 
Perhaps the conſignee himſelf may intercept the goods in their 
paſſage, and indeed J have little doubt but that. if he do intercept 
them in their paſſage before the conſignor has exerciſed his right 
of ſtopping in tramſitu and do take an actual delivery from the 
carrier before the goods get to the end of thbir journey, that ſuch 
a delivery to him will be complete, and 1 will not ſay but that his 
ereditors in the caſe of an execution againſt him for his goods 
may not do the ſame thing. No authorities however are cited to 
1 prove that they may. But ſuppoſing that they may, ſtill I do not 
A think it applies to this caſe, for the credjjor. under an execution 
takes the thing abſolutely to ſell and diſpoſe of as the conſignee 
i -  » * himſelf would have done 3 3 but the carrier does not ſo take it, for 
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he has no -abſolute property in the goods but only a lien, 1802. 
What is the nature of the poſſeſſion df a carrier? He has no ab- . oepmurru 


and Another 


ſolute right in the property, he has only a lien. Then the queſtion ly 
returns, What is the nature of the carrier's lien while the goods RUsszTr. 
are in tramſiti? I conceive his ſien cannot, as againſt the conſignee, 
| extend-any further than to entitle him to be paid for his carriage 

of the particular goods, but by the lien the right of the conſignor | 
to. ſtop the goods in tranſit is not defeated. For theſe ſeveral | \ 

reaſons and for thoſe which have been urged by my Lord and 

my brothers who-have ſpoken before me, I am perfectly well ſa- 

tisfied- that the / judgment in this caſe ſhould be given for the 

Plaintiffs. As to the rejection of the evidence the only uſe that F 

.could have been made of that evidence would have been to prove 

that as againſt the conſignee the carrier had a lien. 


7 


Judgment for the Plaintiffs. 
N | ae b. The; Basr 1 C La 
:BAGLETON V. e EAST INDIA COMPANY, el. 10 


j L 1 4 the F. 7. 

to recover damages againſt the Z4/ India Company for Spes 
refuſing to declare him the beſt bidder for certain teas put up to _ 
tion that any 


public ſale by the Company, and for refuſing to accept the depoſit ber nok 
upon ſuch biddings, or to ſell him the faid teas. | N making good 


| 8 the remain- 
The firſt count of the declaration ſtated, that the Plaintiff had der of his 
N : wand ; iS! | purchaſe 
for a long time carried on the trade of a tea-dealer, and as ſuch money on or 
had been uſed to bid for and buy large quantities of tea at the yg rg lad 


public ſales of the Eg India Company, and to fell the ſame again 3 2 
to his cuſtomers, and thereby to gain great profit; that he was e the 
law fully entitled to become ſuch bidder and buyer, and that on « and ſhould 
e rendered 


the r7th of June 1801, the Eg India Company had a public incapeble of 
ſale of tea by inch of candle, and the plaintiff did bid for divers baying again 


ö 1 as was a ſpecial action on the caſe brought by the Plaintiff A. fits of 


at any future 

| ; | | n | ſale until he 

mall have. given atigfactios to the Court of DireRors;z* Held that the term /at5fa#ion muſt be con- 

lrued to mean pecuniary compenſation for the non-· performance of his agreement to pay on the ap- 

pointed day, and that a buyer having made default on the day, but afterwards within a further time 
given to him by the E. I. Company es the remainder of the purchaſe money with intereſt, might 
maintain an actien againſt the E. J. Company for refuſing to allow him to become a bidder at their 
fales, ſuch ſales being by g & 10 V. 3, c. 44. J. 69. declared to be public and open ſales. 

- Duere, Whether fince the paſſing of 18 Cre. 2. c. 26. which regulates the depoſits, forfeitures, and 
| incapacities of bidders at the tea ſales of the E. I. Company, the E. J. Company can make or enforce 

. any other regulations affecting thoſe ſales than ſuch as the act of Parliament has enacted? | 
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OP to wit, Oc. (ſetting out the lots) and tberame the best bidder 


for the ſame, and that the Eaſſ India: Company of right ought to 
haxe declared him the beſt bidder; but that they well knowing 
the premiſes, and intending to injure him, refuſed to declare him 


the beſt bidder for the ſame, or to ſelli the ſame to him, but ſold 


them to other perſons to him unknowa; and although the Plain- 


tiff at the time when according to the form of the ſtatute in that 
caſe made and provided the depoſits upon the teas ſold at the 


Jaid ſale ought to have been made to wit, on, Wc. tendered to the 
Eaſt India Company his depoſits in that behalf, to wit, at, c. they 
refuſed to receive the dame. The ſecond count was in the ſame 


Form as the firſt; but related to different lots; and was followed 


by an allegation of ſpecial damage, ſtating, that by reaſon of the 
premiſes the Plaintiff was depri ved of the teas, and of great ad- 
vantage which would have ariſen to him in caſe the Eaſt India 
Company had ſold them to him as of right they ought to have 
done, and was prevented from carrying orchis trade in as bene- 


ficial a manner as he might otherwiſe have done. The third 


count was for refuſing to declare him the beſt bidder for other 


lots of teas, or to ſell the ſame to him. The fourth and fifth 


counts were for reſuſing to ſell other lats to the Plaintiff, for 
which hs bad become the beſt bidder, pf the 8d count was 


* o 
(33 £ 


The Defendants pleaded. the geperal Ape dio Gully, 
The cauſe came on 9 be tried at the Guildball V after 


e 


found 1 for 17 Phaindft, damages 57 tilling, false to the, opi- 
nion of the Court upon the following caſe; 


The Plajntiff f is a tea dealer and a ſubject of Grit Brinain, and 
as ſuch accuſtomed to bid for and buy teas. at the public, ſales of 


teas of the Eoft India Company, and to fel] the ſame again in the 
courſe of his trade, The EM India Company having put up 
teas for tals in the manner ſtated in the declaration, the Plaiatiff 


was the beſt bidder at thoſe ſales for the teas ſpecified in the decla- 
ration. The Eaft India Company refuſed his diddings, or to ſell 
bim tbe eas, and the ſame were ſold to other perions. The 
Plaintiff tendered the gepoſits as ſtated i in the declaration, and the 


Ba India, Company refuſed io accept them, At the, ſales to 
0 55 which the declaration e nl at all cee fales as far back 


£2. | 
z 5 408 ' 
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as V befdre the paſſing of the 18 Geo. 2. c. 26. conditions of ſale had 
been publiſhed as follows, vis. 

The United Company of Merchants of England trading to the 
aft Indies do hereby declare, that the goods by them put up or 
expoſed to ſale during the continuance of this preſent ſale, are ſo 
expoſed by them to ſale upon the terms hereinafter mentioned, 
and upon ſuch other terms as ſhall be expreſſed in the catalogues; 
and every reſpective buyer is to take notice, that whatever goods 
the ſhall buy or contract for at the preſent ſale, the ſame and his 


contract relating thereto, are to be ſubje& to the terms, condi- 


tions, and agreements hereafter declared, and to ſuch other terms, 
conditions, and agreements, as ſhall be expreſſed in the catalogue 
of ſuch goods. (Here followed the conditions of ſale at length, 
the material parts of which were theſe). And in caſe any 
buyer or buyers of goods, tea excepted, which is provided for by 
act of Parliament, ſhall make default in payment of his or their 


depoſit, the goods ſhall be as ſoon after as convenient reſold, and 


the difference in price, if any, and expences be made good by the 
firſt purchaſer, who ſhall alſo be rendered incapable of buying 


again at the Company's candle. And in caſe any buyer ſhall 


not make good the remainder of the purchaſe-money on the goods 
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which ſhall be bought by him on or before the day limited for 


payment thereof, the depoſits which have been paid upon the 
ſame ſhall be forfeited to the Company, and ſuch buyer ſhall be 


rendered incapable of buying again at any future ſale, until he 


ſhall have given ſatisfaction to the Court of Directors. Such per- 
ſon or perſons as cannot make themſelves known to the Court of 
Directors' ſatisfaction, or to the major part of the Directors pre- 
ſent at this ſale, ſhall forthwith make a further depoſit to ſuch 


for the goods by him or them bought; and in default thereof ſuch 
perſon or perſons ſhall not be nor be allowed to be a buyer or 


dayers of any goods at this ale.“ 
At ſome ſales previous to thoſe mentioned in the declaration, 


and after the publication of the above conditions, the Plaintiff had 


been declared the beſt bidder upon many lots, and had pajd his 


amount as ſhall be required by the Directors in part of payment 


depoſits upon thoſe ſales agreeably to the acts of Parliament and 


«conditions above mentioned, but had neglected to make good the 
| remainder of the purchaſe-money on the goods which he had ſo 


bought, On application being made to the of India Company, 
Ys UL. * * 
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1802. they did not inſiſt on the forfeiture of the depoſits, but gave the 


288 Plaintiff time to pay the remainder of the purchaſe- money on the 
= goods. The Plaintiff afterwards paid the purchaſe-money 


> > oily pak with intereſt within the time ſo given: but the Eaſt India Com- 
pany at the time of waving the forfeiture of the depoſits, and 
giving the Plaintiff time as aforeſaid, and receiving the payment ag 
aforeſaid, declared to the Plaintiff that he ſhould not be permitted 


pany, which he hath never done, nor agreed to do, being deter- 
mined to contend that the condition was illegal; the Plaintiff was 
in conſequence of ſuch non-payment forbidden the ſales of the 

Company, and his name as a defaulter ſo forbidden was declared 
in the uſual and accuſtomed manner. The Plaintiff was not in 
arrear to the Eaſt Izdia Company at the time of the biddings and 
refuſals mentioned in the declaration. | 

The queſtion for the opinion of the Court was whether the 
Plaintiff was entitled to recover? 

Beſt Serjt. for the Plaintiff. The point * upon this caſe is 
of the greateſt magnitude, ſince it involves this i important queſtion 
Whether the whole produce of the Eg, Indies be under the ab- 
ſolute control of the Eaſt India Company? It is the policy of the 
law of. England to look upon all monopolies with a jealous eye; 
and there never was any monopoly which ſtood ſo much in need 
of ſalutary reſtraint as that of the Eaft India Company og account 
of its enormous extent. By the 9 and 10 Will. 3. c. 44. / 69. 
it is provided, that all goods of the Company imported into Eng- 
and ſhall be ſold publicly and openly by inch of candle upon 
pain of forfeiting the ſame ; and by the charter of the 10 Mill. 3. 

granted in purſuance of the ſaid act, the anxiety of government 
is ſtrongly ſhewn to prevent any abuſe of the monopoly thereby 
granted, ſince it is by that charter expreſsly required and command- 
End that all goods imported by the Company ſhall be openly and 
publicly fold by inch of candle purſuant to the ſaid act upon 
pain of incurring the King's higheſt diſpleaſure. Without this 
proviſion the Company would have been enabled to exerciſe their 
monopoly to the prejudice of the community, by exaCting exorbi- 
tant prices for their commodities, But it having been deemed ex- 
pedient to veſt the right of trading to the Eaft Indies in the Com- 
pany, to the excluſion of. all the other ſubjects of the King, it 


18 provided as a compenſation. for this excluſioa . that every ſub- 
3 24 


to bid at any future ſale, until he made ſatisfaction to the Com- 


N THE FORTY-SECOND YEAR OF GEORGE n. 


ject ſhall have a right to purchaſe the commodities imported by 
the Company at public and open ſale. By the act of Parliament 
therefore a right is veſted in every ſubject of the realm to purchaſe 
at the Company's ſales, which right no authority inferior to that 
of Parliament can diveſt. If then no power but that of Parliament 
can take away this right, no other power can abridge it: conſe- 
quently the article in the conditions of ſale, which excludes every 
perſon from the right of bidding who has once failed in completing 
a purchaſe made by him at any former fale, is abſolutely void. 
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It may be ſaid that the direction of the ſtatute to ſell by auction 


implies a power to impoſe regulations. But a regulation conſiſts 
in aſcertaining the mode in which a thing is to be done, whereas 
theſe conditions exclude certain perſons from doing the thing at 
all. If a merchant import goods the King may refuſe to ſuffer 
him to land his goods until he has paid the cuſtoms; but the King 
cannot make an order, that if any merchant once land goods with- 
out paying the cuſtoms he ſhall for ever be forbidden to land any 
more; and yet what the King could not do in that caſe, the EAI 
India Company ſeek to do in this. Neither can the Company be 
compared to a private individual ſelling goods by auction, to 
whom it is competent to inſert in his conditions of ſale that ſuch 
and ſuch perſons ſhall not be allowed to bid; for a private indivi- 
dual may refuſe to {ell at all, whereas the Cites are bound both 
by their charter and by act of Parliament to ſell by public and open 
ſale. It may be collected from ſeveral acts of Parliament ſubſequent 
to the 9 and 10 Mill. 3. that the Legiſlature did not underſtand 
any ſuch power as that which has been exerciſed by the Com- 
pany to be veſted in them. It is ſtated in the caſe that the article 
in queſtion was publiſhed in- the conditions of fale as far back as 
before the ftatute 18 Geo. 2. c. 26. Now the 7th ſection of that 
act, after reciting that many perſons bid for tea at the ſales of the 
Company without intending to pay for the ſame unleſs the price 


ſhould riſe, enaQs, that all perſons who become the beſt bidders 


ſhall make a depoſit of 40 6. for every tub and cheft of tea within 
three days, on pain of forfeiting ſix times the value, and de- 


clares, that all perſons negleQing to make ſuch depoſit ſhall 
thereafter be incapable of bidding at the Company's ſales. Had 


the Company been empowered to make ſuch a condition, the 


mterference of the Legiſlature on this occaſion would have been 


unneceſſary ; ; but the inference to be drawn from this legiſlative 
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regulation is, that the terms inſerted by the Company in their 
conditions were thought improper, but that ſome reſtrictions 
being neceſſary, the Legiſlature adopted that which i is ſtated in the 
act. The 13 Geo, 3. c. 44. J 2. which introduces a ſimilar regula- 
tion with reſpect to Bohea tea affords a ſimilar ground of argument. 
With reſpect to theſe two acts, indeed it may be ſaid that they are 
revenue acts; and not being made with a view to the intereſt of 
the Company, afford no ſufficient ground to argue againſt the 
power of the Company to have made the ſame regulations. But 
this obſervation. does not apply to the 33 Geo. 3. c. 52. / 161. in 


which the two former acts are recited, and the times of paying 


the depoſits are regulated. Perhaps it may be argued, that unleſs 
this regulation were eſtabliſhed, an inſolvent perſon might become 
the beſt bidder at the ſales; but it having already been provided 
by act of Parliament that the beſt bidder ſhall make a depoſit, that 
circumſtance is ſuthciently obviated: at leaſt it is not competent to 


the Company to ſay that the proviſions of the Legiſlature are 


inadequate to the purpoſe for which they were made. Even ſup- 
poling that theſe conditions of ſale could be conſidered as a by-law 


they would be void for many reaſons. Firſt they are a reſtraint 


upon trade ; fince-they do not only regulate the manner in which 


the trade ſhall be carried on, but in certain caſes reſtrain perſons 
from carrying it on at all. Thus in Harriſou.y. Godaman; 1 Burr. 


12. a by-law of the City of London obliging all butchers though 


free of the city to become members of the Company of Butchers 


was holden bad. 80 it is {aid 1 Bl. Comm. 4.76. that a trading 


Company cannot make a by-law againſt the common profit of the 


people: and in Com. Dig. tit. Trade D. 2. that a by-law for the to- 
tal reſtraint of trade is bad. Secondly, a by-law to exclude a perſon 
altogether from the-exerciſe of a legal right is void. Thus it is ſaid, 
in the Chamberlain of London's caſe, 3 Leon. 264. that although a 
commoner may be obliged by a by-law to exerciſe his common at 
certain times only, yet a by-law to exclude a commoner from his 
common is bad. And in Rex v. Spencer, 3 Burr. 1827. a by-law 


reſtraining the perſons entitled to elet common-council-men, to 
ſuch of the commonalty as had executed parochial offices, the right 


of election having previouſly been veſted in all the commonalty, 
was declared to be void, Thirdly, a corporation cannot bind any by 
a by-la but its own members, Therefore a by-law made by the 
ae of Oxford ſhall not bind a townſman ; »Dodwell'v., The 

 Univerſi . 


14 
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' Univerſity of Oxford, 2 Vent. 33. It may perhaps be contended 
however that the plaintiff by bidding at the ſales of the Eaft India 
Company has contracted to purchaſe upon the terms publiſhed by 
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the Company; but in anſwer to this it may be obſerved, that a Ear Isp1a 


contract entered into by any one reſtraining him from exerciſing 
his trade altogether is void. Thomſon v. Harvey, 1 Show. 2, and 


Mitchell v. Reynolds, 1 P. Wis. 187. Now the preſent Plaintiff 
cannot carry on his trade otherwiſe than by purchaſing the com- 
modity in which he deals at the ſales of the Eg. India Company. 


At any rate the terms impoſed by the Company ought to be plain 


-and unequivocal, and ſuch as leave no diſcretion in the Company, 


becauſe the forfeiture to be incurred may otherwiſe be made an 
engine of oppreſſion on particular individuals inſtead of a whole- 
ſome regulation of the trade. Indeed no preciſe meaning or de- 
| finite idea can be affixed to the terms © giving fatisfatica,” uſed 

in theſe articles of ſale, and the preſent caſe ſtrongly ſhews the 
uncertainty they involve, ſince though it is admitted that the Plain- 


tiff has paid all the money which was owing to the Company, together 
with intereſt for the time from which he made default, ſtill he is ſtated 
not to have made ſatisfaction to the Company. In a court of law 
however no other ſatisfaction than pecuniary ſatisfaction can be 
contemplated ; and the Plaintiff having made that ſatisfaction, f 
bas fully complied with the terms of ſale whether legal or il- 


legal, which the EI India Company have thought fit to impoſe. 
Bayley Serjt.-for the Defendants. Though the EI India Com- 


pany are bound by the gth and xoth V. 3. to fell all goods im- 
ported by them by public and open ſale to the beſt bidder, yet 
they are not precluded from impoſing ſuch conditions and regu- 


{ations as they find neceſſary for their own ſecurity. Indeed con- 


-Aidering the extent to which theſe ſales are carried on, and that 
the Company are bound to convert all their funds into money by 


theſe means for the purpoſe of ſatisfying the claims of their ere 
ditors, their proprietors, and of government, it is highly neceſſary 


that ſuch regulations ſhould be impoſed as will inſure the com- 
pletion of thoſe purchaſes for which any perſon may bid at their 
-ales. The very obligation to ſell by public ſale implies a power 
to regulate that ſale in ſuch way as ſhall be found moſt conve- 


*nient. There is a manifeſt diſtinction between a condition of 


dale excluding a trader on account of ſome act done by him pre- 


vious to the ſale, and a condition excluding. him for ſome act 
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gulating the ſales of the Za/f India Company, theſe articles were in 


on the part of the bidder capable of deus "of ee to the 


the Legiſlature thinking theſe regulations not ſufficiently effectual, 
by the 18 Geo. 2. impoſed new regulations of ſale carrying the 
conditions further; and neither that ſtatute, nor the 13 or 33G. 3. 


. perſons as had wilfully and with improper views offended againſt 


ed by the Plaintiff in having been prevented from doing that to 


ſale of the Zo/? India Company. The caſe is ſhortly this. By 


all goods and merchandizes belonging to the Company to be 


+ "CASES IN HILARY TER 
done either at 'or after the ſale of the conſequences of which he 
was fully appriſed before the time of ſale. Previous to the 
18 Geo. 2. no objection could be raiſed to theſe conditions, and 


as they have exiſted without objection from that time to the pre- 
ſent it affords a ſtrong argument that they are reaſonable. Indeed 


interfered to render void theſe articles of ſale impoſed by the 
Company, though at the time when thoſe acts paſſed for the re- 


full force. It muſt be inferred therefore that the Legiſlature ap- 
proved them. With reſpect to the- diſcretion veſted in the Com- 
pany by the general term © ſatisfaction“ uſed in the articles of 
ſale; it may be obſerved that ſuch diſeretion was neceſſarily given to 
the Zaft India Company i in order that they might be able to relieve 
from the rigour of the condition ſuch individuals as had incurred 
the forfeiture not by any fault of their own but by unforeſeen cir- 
cumſtances, and were therefore deſerving of relief; at the ſame 
time leaving to them the power of excluding from their ſales ſuch 


the regulations. In this view of the ſubject the term © ſatisfac- 
tion” no longer remains ambiguous; and may well be conſtrued 
to be that ſatisfaction which ariſes not from a pecuniary compen- 
ſation, but from a fair and reaſonable excuſe offered for a conduct 


intereſts of the e India waa | 
win un en ado, vull. 

- The piles of 95 n was this day delivered by, | 
Lord ALVANLEY Cb. J. This caſe of Eagleton v. The Eaft 
India Company ariſes out of an injury alleged to have been ſuſtain- 


which he claims a right, namely to become a bidder at the public 


an act of the gth and roth William 3d, which was paſſed ſoon 
after the inſtitution of the Fa/# India Company and the granting 
of that monopoly which they {till poſſeſs, it was enacted, That 


erected as aforeſaid, or any other traders to the Eaſt Indies, and 
WIEN ſhall be ittported' into oo; tend or Wales as aforeſaid pur- 
ſuant | 


ſuant to this acr ſhall by them reſpectively be ſold openly and 
publicly by inch of candle upon their reſpective accounts and not 
otherwiſe.“ It ſeems that the Legiſlature at the ſame time that 
| they gave a monopoly to the Ea/t India Company, thought it ne- 
ceſſary (as it certainly was) to ſecure to the ſubjects of this coun- 
try a free and equal opportunity of becoming bidders at public 
ſales of thoſe commodities which the EAI India Company alone 
for a time could import. The neceſſity of ſuch a regulation was 
obvious; otherwiſe it would have been in the power of the af? 
India Company to have preferred themſelves and their friends; 
and in ſhort to have ſeeured to themſelves all the beneſits of a 
monopoly, and to have excluded the ſubjects of this country from 
thoſe advantages to which they were entitled. The regulation 
therefore appears to me to have been founded in neceſſity and to 
be ſuch a regulation as the laws of this country will ſee ſtrictly en- 
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forced. Notwithſtanding this proviſion however it appears to me 


abſolutely neceſſary that the Ee India Company ſhould be armed 


with powers to make regulations reſpecting thoſe ſales. All that the 


act requires is that they ſhall be fair and impartial public ſales; it 


does not define under what terms and regulations thoſe ſales ſhall 
be conducted, only that it Thall be public ſales by inch of candle, 


that is to ſay, public ſales at which the beſt bidder fhall be the 
purchaſer and open to all his Majeſty's ſubjects; and provided that 
object is obtained the Eaſl India Company are certainly at full li- 
berty to make ſuch reaſonable regulations reſpeQing the ſame as 


ſhall be neceſſary to make them effectual. A ſale by public 


auction does not ex vi termint require that any depoſit ſhould be 
made or any time given to the purchaſer; it might have been 
competent for the Eaſ India Company, if they had thought fit, 


to require that the purchaſer ſhould pay down the whole purchaſe 


money the moment that the bidding was declared; for there is no- 
thing in the nature of an auction that requires any time to be given 
for the completion of the purchaſe. But for the accommodation of 
the public and the purchaſer it has always been found neceſſary that 
the payment of the whole money ſhould not be inſiſted upon; 
accordingly. the Ee India Company (though at what time does 
not appear, and indeed if the judgment of the Court depended 

upon the time at which the regulations which are now in force were 
firſt made I t deſire the caſe to be more accurately ſtated) 


10 . framed | 


4 
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1802. framed thoſe regulations which are now a&ed upon. The cafe 
| rect. however ſtates that at ſome time before the paſſing of the 
V 18 Geo. 2. the regulations under which the Zaf# India Company 
The 

East late now att took place; but how long before the paſſing of that ſta- 
8 tute we are not informed all we learn is that theſe regulations 
had before that time been made by the Ea/? India Company, and 
the regulations as far as they relate to the preſent queſtion are theſe: 
| „% And in cafe any buyer or buyers of any goods (tea excepted 
42 _ which is provided for by act of Parliament) ſhall make default in 
payment of his or their depoſit the goods ſhall be as Toon after as 
convenient reſold, and the difference in price, if any, and expences 
be made good by the firſt purchaſer, who ſhall alſo be rendered 

incapable of buying again at the Company's candle” then they 
proceed, And in caſe any buyer-ſhall not make good the re- 
mainder of the purchaſe money on the goods which ſhall be 
bought by him on or before the day limited for the payment 
thereof, the depoſits which have been paid upon the ſame ſhall 
be forfeited to the Company, and ſuch buyer ſhall be rendered in- 
capable of buying again at any future ſale until he ſhall have 
given ſatisfaction to the Court of Directors; and ſuch: perſon or 
perſons: as cannot make themſelves known to the Court of Direc- 


tors ſatisfaction or to the major part of the Directors preſent at 


_ this fale ſhall forthwith make a further depoſit, to ſuch amount as 

- ſhall be required by the ſaid Directors in part of payment for the 

goods by him or them bought, and in default thereof ſueh perſon 

ſhall not be allowed to be a buyer of any goods. Now it is ſaid 

- that with the exception of | theſe words © tea excepted,” which 

could not have been introduced before the ſtatute, ſimilar regula- 

tions had taken place and have ever ſince been continued; if that 

be ſo I am now to conſider what the Legiſlature could have meant 
when they paſted the 18 George 2. ſuppoſing as the Counſel for the 
"Defendants would wiſh us to ſuppoſe that they had before them 

| at the time that they paſſed this act the regulations then ſubſiſt- 
ing and affeQting-all things whatſoever.; whether it was that the 
-Legiſlature did not advert to any regulations; whether they took 
no cognizance of them, or whether they thought they were defi- 
cient we cannot tell; we have no judicial knowledge and we are 
not to conjecture. But we find that in 18 George 2. (a conſider- 
able time afar the 49 William 3) a W took place; 
33 | . Whether 
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regulations, or whether they thought the Eaſt India Company 


but for ſome reaſon or other, the Legiſlature thought fit not to 
leave the regulations reſpecting the article of tea to the EAI. 
* Madia Company but to make regulations themſelves and give the 


| theſe words, and they are well worthy conſideration : *& Whereas 
many perſons do frequently at ſales for tea by the ſaid United 
Company bid for and are declared beſt bidders for large quantities 
of tea without intending or being able to pay for the ſame, unleſs 


the prices of tea are frequently raiſed and the running of tea will 
be encouraged, for remedy thereof be it enacted, that every per- 


Company be declared to be the beſt bidder ſhall within three days 
aſter being ſo declared the beſt bidder for the ſame depoſit with 


depoſit within the time before limited, he ſhall forfeit and loſe fix 
times the value of ſuch depoſit directed to be made as aforeſaid, 
and the ſale of all teas for which ſuch depoſit ſhall be neglected to 
be made as aforeſaid, is hereby declared to be null and void; and all 
ſuch teas ſhall again be put up by the United Company to public 
ſale within fourteen days after the end of the ſale of teas at which 


make ſuch depoſit as aforeſaid ſhall be and is hereby rendered inca- 
| Pable of bidding for or buy ing any teas at any future publie ſale of 

che ſaid United Company.“ Now if I had not been told by the caſe 
that there were already exiſting regulations which affected tea as 
well as all other articles, and which regulations had put it into the 
power of the Eaſ India Company to have effectually prevented 
any ſuch miſchief as the Legiſlature recites, I ſhould have ſup- 


But it appears that the Company had before the 18 Geo. 2. a 
right to aſk what depoſit they pleaſed, and if they did not 
like the party to make him pay a further depoſit. However 
the Legiſlature did not think fit to truſt the Company with 
ae to this article of tea; and a Very great queſtion ariſes, 


whether the Legiſlature had or had not approved of the former 


wanted authority to 'enforce thoſe regulations, we cannot tell; 


ſanction of the Legiſlature to them; and therefore it is enacted in 


ſuch teas ſhould after ſuch ſales riſe in price, by means whereof 
ſon who ſhall at any public ſale of tea made by the ſaid United 


the ſaid United Company or their clerk or officer appointed for that 
purpoſe, forty ſhillings for every tub and for every cheſt of tea, 
and in caſe any ſuch perſon ſhall refuſe or neglect to make ſuch 


ſuch teas were ſold, and every buyer who ſhall have neglected to 


poſed that miſchief to have been altogether © without remedy. 


or: 
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An whatkve Gs 19 G. 2. bas not put an end to any PID re- 
== ſpecing tea whatſoever;;; and whether as the Legiſlature has taken 
d that entirely to itſell, the Ea India Company are at liberty with 
RINA reſpect to the ſubject of tea to make dy further regulations? It 
2 e is an extraordinary thing that the Legiſlature ſeeing; the miſchief 
„ala gd being anxious to prevent it ſneuld ſtop ſo ſhort. I do not 
* „ mean to give it as: my opinion that the 18 Geo. 2. does take away 
„wee power of the Eaſf India Company to make regulations after a 
J depoſit has been made; but I think the beſt way would be to have 
WEIR recourſe to the Legiſlature to ſanction all their regulations as well 
8 8 vrith reſpect to tea as other articles of ſale and to put them upon 


15 Jocks footing: that there ean be ho miſtakes or miſapprehenſions in 
future. This being the caſe, and the regulations being made with 
. refpe& to the excepted article of tea, 1 think à very great doubt 
Rt may ariſe whether the latter part of the regulations relates to tea. 
i No this is an action for not being permitted to become a bidder 
5 for tea. If we look over the regulations, we ſhall find that when 
? they come to {peak of the depoſit they: tay, © in caſe any buyer or 

| buyers of any goods tea excepted, which is provided for by act of 
=  __ Parliament) ſhall make default in payment of his ox their depoſit, 
4 e ſhall be as foon!after as convenient reſold, and the dif- 
Ec: ference in pries, if any, and, expenees be made good by the firſt 
pPuyrchaſer, who ſhall he rendered incapable! of buying again at the 
© + + Company's candle;;” and chen they ge on with theſe words, * and 
in.caſe any buyer It is contended, that the word © buyer” there 

relates as well to the buyer of tea as other articles, notwithſtand- 
ing the exception. On that point I have great doubts, eſpecially 


"4 ben L come to read the third elhuſe, which cannot - poflibly 
ppl 60 te, becauſe} the Legiſtature bare told the | Eaſt India 

1 Company what depoſit they are to have for tea; and the third 

1 BE regulation is © That ſuch perſon or perſons as cannot make them- 


ſelyes known to the Court of Directors ſatis faction, or to the 
: major part of the Directors preſent at this ſale, ſhall forthwith 
ICY make a further depoſit.” , Now there is no pretence to ſay that 

; with reſpect 10. tea the Eaſi India Company have a right to re- 
| D quire any further depolit than that which the act requires; and 
3 © therefore it appears to, me it might fairly be contended, that a 
f purchaſer at that ſale might day, I conſider theſe regulations as 
having nothing to do with tea; and therefore the Company could 
/ "a when they ſpeak of oy in the ae part of eit regu- 
11 e e „„ laben, 
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| a lations mean the buyers of tea, but only the buyers of other 


goods. Taking it for granted however that theſe regMations did 


en to tea (except with reſpect to the depoſit, which it is clear 


muſt reſt upon the act), it is remarkable that the Legiſlature did 
not chooſe to truſt the Eat India Company with the ſole power 


upon that point, for they have given the action as to the for- 
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feiture of fix times the value to any informer ; and they have 


gone on to declare that which the Ee, India Company thought 
they b ad a Tight to add as a penalty to their own regulations 


reſpecting other goods, that the perſon making default ſhall be 


excluded. for ever from bidding at the Company's ſales. I wil 
not enter into the queſtion whether the excluſion from any future 
ſule he or be not a reaſonable regulation? We are all clearly of 
opinion, that, ia matters where the Company is not reſtfained by 
Parliament they have a right to make reaſonable regulations; 
but it will always be a queſtion whether their regulations are rea- 
ſonable or not. Undoubtedly the Company is not at liberty to 
direct that any individual ſhall be forever excluded, merely if they 
think fit. ſo to direct; they may annex ſuch conditions to their 
gales as are conſiſtent with the obligation they are under to make 
em public ſales, indifferent and open to all bidders; Whatever 
regulations therefore they make, muſt be zegulations not mw 
ing upon thein ſole. will and pleaſure, . nor to be enforced; or re- 
_ laxed by that rule only; for if ſuch regulations be allowed; os 
will thereby! be enabled to wake chat Wbich is required to be a 
public ſale ſomething totally different from a public ſale. But 
we ſhall decide this caſe on a much narrower ground; for ſup- 
poſing all the regulations ſubſequent to the rule of depoſit to apply 
| 10 well to tea as to other commodities, and that the purchaſer of 
tes is liable td all the penalties that the Faſt India Company have 
thought fir to annex, we are ſtill of opinion, that upon theſe 
words it is impoſſible for us to underſtand the term «© farisfaQtion” 
in any other | ſenſe than a pecumary fatisfaction. It is true that 
che defaulter is to give ſatisfaction to the Court of Directors. But 
the word # ſatisfaction“ as we underſtand it in a court of law 
mud mean” compenſation” for default octalianed by the breach of 
4 condition. Ir is impoſſible for us, untels it were ſo clearly ex- 
prefled a8 that there could be no doubt, to fuppoſe that the word 
4% eter? x means: until 1 ane hal obtain 155 de 
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will and pleaſure of the Court of Directors. It was faid at the 


bar that the meaning was, until the defaulter ſhould give them ſa- 


tisfaction with reſpect to the reaſons why he did not perform the 


conditions. If that was meant, it had better have been as I ſtated 


| before, till he ſhall do it with. our leave and licence, leaving it 


open to themſelves arbitrarily to grant or refuſe that leave. and 


licence. If it had meant pecuniary, ſatisfaction, i it may be argued 
it would not have been to the Court of Directors, but to the 


Ea India Company. And indeed I have no doubt that they did 
not underſtand the term « ſatisfactionꝰ according to the conſtrue- 


ton which we in a court of law ſhall put upon it. But we are to 
conſider whether the buyer had not a right to underſtand it ſo if 


he thought fit, and wats we ſhall exclude him for ever from a 


publie ſale, becauſe he has become a public bidder under condi- 
tions, the legality of which may be doubted, and the words of 
_ which import, that unleſs he ſhould do certain things, he ſhould 


be excluded until he ſhould have made ſatisfaction? Whether 


 hechad not a right to ſay (and I think he had) C 1 underſtood 


that L was not to bid again till I had made ſatisfaction for my 
default by making good all the. payments with intereſt; thoſe 


payments the Company have accepted, not in ſuch a manner! 


admit as to evade the forfeiture, but in ſuch manner as to make 
that ſatisfaction; the not making of which would ſubject me to 
this heavy penalty of being for ever excluded from that ſale, 
which all the fubjects of the country are entitled to bid ar; if 1 
had not done this the Company might have brought an aQion 


againſt 1 me ſor the breach; and recovered ſuch damages as à jury 


would give/?” Upon this ground therefore, independent of other 


| conſiderations, we are of opinion, that the Eg India Company 


had no right to exclude this man from bidding till he had given 
what. they might think a ſatisfaction; but only till he ſhould 
make ſufficient reparation for the injury they had ſuſtained by 
the breach of his agreement with them to pay certain ſums of 


money on certain given days. If they had thought fit to im- 


poſe this penalty they ſhould; have brought an, action againſt 


him for not fulfilling, his contract; and if he did not ꝓay thoſe 


damages which a-jury. might give, I ſhould think they would 


have authority to exclude him, becauſe that would not be a partial 


regulation, but would affect all mankind alike, and every man 
0 did not comply would be excluded. | Therefore we are of 


. * | 6 | : 1555 | N a ; the opinion, 
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| opinion, that under the circumſtances of this caſe this action well 
lies, and that the Plaintiff is entitled to recover. 
mend to the Eaſt India Company, as well worth their conſidera- 
tion, to to reflect whether it would not be better that they ſhould 
obtain the ſanction of the Legiſlature as to the regulation of their 
ſales, not only with u to oy” but with geek to all ee 


3 heartly recom- 


commodities. 
| Judgment for the Plaintif 
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| Tatana aſſump/it for ſervice performed by the Plaintiff as a 


failor on board the Holdernefs, of which the Defendant was 
The cauſe was tried before Lord Alvanley Ch. J. at the 
Guildhall Sittings after laſt Michaelmas Term, when a verdict 
was found for the Plaintiff under. his Lordſhip's direction, with 


uberty to the Defendant to apply to the Court to have that verdict 


ſet aſide aud a nonſuit entered. 
were as follow. 


The circumſtances of the caſe 
The Plaintiff, who was a negro, in November 


1797. entered at London on board the Holderneſs bound for Gre. 
nada as an ordinary ſeaman out and home: on the arrival of the 
Holderneſe at Grenada the Plaintiff was claimed as a runaway 


flave by Mr. Hardman his former maſter, and delivered to him; 


and thereupon the Plaintiff, the Defendant, and Mr. FIT OR; 


met and agreed, that on payment of 30 Joes by the Defendant to 
Mr. Hardman the latter ſhould manumit the Plaintiff,” which was 
accordingly done by a regular inſtrument of manumiſſion ; and 
the Plaintiff on the ſame day entered into an indenture, in which 
deſcribing himſelf as © a free black man of the iſland of Grenada,” 
he covenanted with the Defendant, his executors, adminiſtrators, 
and aſſigns, to repair and go on board ſuch ſhip or veſſel 28 the 
Defendant ſhould appoint to parts beyond the ſeas, and continue 
on board ſuch ſhip or veſſel at ſuch place or places as the Defend- 
ant might have occaſion for his ſervices, and during the term of 
three years faithfully ſerve in the capacity of a failor or ſuch other 


ſervice as he ſhould. be capable to do and perform as à covenant! 


ſervant, according to the order and direction of the Defendant 


3 
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wrtrojape, commended an. 00 againſt un to recover wages 1" that 5 0 Bi a quantum 
erat. Held tbat he * e by dis covenant from claiming, more than the fam ſtipulated. 
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Plaintiff 
agreed to 
ſerve 2s a 
ſeaman 
during a 
voyage to 
and trom the 
Weſt Indies 
on his arrival 
there be was 
claimed is a 
runaway 
ſlave, and 
delivered vp 
to his maſ- 
ter; where- 
upon it was 
agreed be-. 
tween the 
Plaintiff, bis 
maſter, and 
the captain, 
that upon _ 
payment of a 
ſum of money 
by the cap- 
tain to the 
maſter the 
latter ſhould - 
manumit the 
Plaidtiff, he 
covenanting 


to ſerve the 


captain a> 2 
ſe;man for 
three years 
at certain 
ſtipulated 
wages. The 
Plaintiff was 
accordingly 
madumitied, 
and having 
ſetyed the 
captain upon 
the home- 
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1 it is not neceſſary to hear any further argument. For my own 
part however I entertain great doubts of the propriety of allow- 
ing the defence which has been ſet up to prevail; becauſe I dread 
doe confequences of giving effect to ſuch a contract as that which 
175 5 was entered i into between the Plaintiff aud Defendant in the Iſland 
0s Grenada. I truſt however that this, defence is only to be 


Je 5 QT 64? 


1 of * An * 


vice; and the Defendant for himſelf, his executors and admini- 


ments. In conſequence of this the Plaintiff returned on board 
the Haldernęſt, and ſerved as à ſailor on the voyage home, and 
Lor his wages in that voyage the preſent action was commenced ; 
the, wages for the outward bound voyage having been n as 
well as the money ſtipulated for by the indentute. 


--» the Plaintiff had been driven; by ſuch circumſtances! to be void as 
1 obtained from him under a: ſpecies of dureſs ; and eonſequently 
dhat the Plaintiff was entitled like any other ſaller to ſeek à com- 
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* is - Gat without departing from or leaving the Taid ſer- 


ſtrators, covenanted to pay to the Plaintiff for the firſt year 15/, 
for. the ſecond 204, and for the third 25 l., by quarterly pay- 


A rule NM. for a, a nonſuit e been obtained on a 
former day, | 

Shepherd Serjt. r now wa 2 5 105 inſiſted that the act of 
manumiſſion and the indenture mult be conſidered as parts of 
one tranſaction, the manumiſſion being the conſideration of the 
Plaintiff's 8 entering into the indenture Ia that the Defengant.there- 
fore had taken an undue advantage of the. Plaintiſt's ſituation, 
ſince the latter muſt be preſumed: to have been willing to enter 
into any contract for the ſake of abtainipg his freedom 5 that he 
might -haye been induced to bind himſelf to the Defendant for 
life, and thus only have exchanged one ſort of ſlavery for another, 
and that the Court therefore muſt hold an indenture into which 


penſation for his ſervices an mers the Defendant's ſhip as if no 
indenture exiſted... S 10 2715 Weich do ein bei 17 
Bale 20 0 Bel Serj wen proveeding:to Ow in aver o 


But Lord 4 3 755 J. e IS 3 5 
chers being all clearly of opinion that the Plaintiff cannot recover, 


ſupported upon the fairdeſs of the contract, apparent upon the 
face of the tranſaction; and that che contract would not be con- 
ſidered as valid in England. if the ſtipulstion had been that the 
Plaintiſf ſhould: * che Defendant for life. The Plaintiff in the 
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preſent caſe. being as free as any one of us While in England 


engaged to ſerve the Defendant as a ſeaman, and 'the Defendant 


undertook to pay him a ſtipulated fam : at this time however 


the Plaintiff concealed that he was a runaway flave. Now I 
admit chat the Defendant was entitled to a full compenſation for 


the breach of the Plaintiff's original contract, he having concealed 


the circumſtance of his being a ſlave, which circumſtance ren- 


derell him incapable of fulfilling his engagement. The Defend- 
ant is therefore entitled to be repaid the ſam of money which he 
advanced for the manumiffion of the Plainti ff, in order to enable 
bim to perſorm the ſtipulated ſervice on board his ſhip.” But in 
this caſe it ſeams to me that the Plaintiff has taken a further ad- 
vantage; for we muſt underſtand upon this tranſaction that the 
old articles for-the voyage have been quaſhed, and that the Plain- 
f riff has heen compelled to enter into a new contract, by which he 


has: bound himſelf, in oonſideration of being redeemed from flavery 
and the penal conſequences attending his ſituation, toi ſerve the 
Defendant for the term of three years. When the Plaintiff was 
daimed- in Grenada as a runaway ſlave, he was not only liable to 
be remanded to flavery bur by the laws of the ifland he was 


auneſaable to ſevere puimiſſimem for hib deſertion. No if fuch's 
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bad 


contract as tllis is ta be ſuſtained, I tremble at the conſequences I - 


for if this beiallowed the maſters of hips may conſider themſelves 
at Aibertyctopurchiſes the freedom of 'ns many Achtves in the 


ml Inlier ab they may think pteper, and take engagement froth 
wem top erve for life! No doubt the negroes Would willingly 


engage in ſuch contracts. The eonfequence vbuld beg that a vail 


number of negroes might be brought over into this country, not 


indeed Reithy as flaves} but as covenant ſervants,” bound to fefve 
for kf; this would be linte leſs than an exchange of one ſpteies 
of Lavery for another: and though by the law of " Bnglati#? 


aver y be prohibitec in this country, yet! this fort of contact 


might afford the means of introducing indirectly, What cannot be 
directly enforoe | 
Deferidant marie: maks of the tranſaction in Creniita is to 
dedu from the wages Yue to the Plairitiff upon the old contract 


juſt ſo much as he Ras beet bee wal to pay to de the Tlalutiff | 


to full that Conttutt. is lei in £0 3614 | 311700 


Hr RJ. Jeonfeſs chat this netted me in a' very „ alk 
ferent point of view. bett this Plattitögf was claimed in Cretada . 


cars to: me that the only we which'th& 
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be was 3 of performing the ſer vice for *hith he now 
brings his action. He was alſo liable to ſevere puniſhment for 
having run away from his maſter: and he was a flave for life. 


Ia that ſituation the contract in queſtion was entered into, to 


which the parties were the Plaintiff, the Defendant, and the Plain- 
tiff's old maſter. I conſider the whole as one tranſactibn. The 
Defendant was to advance the money for the Plaintiff s freedom, 
in conſideration of which the maſter was to manumit the Plain- 


uff, and the Plaintiff thus manumitted was to enter into a new 


contract to ſerve the Defendant for three years, for which he was 
to receive certain wages from the Defendant. This was an agree- 


went for the advantage of the Plaintiff: he was to be relieved 


from puniſhment; he was to become a free man; and he was to 
receive a compenſation for his ſervice. © This agreement he volun- 
tarily entered into. In all countries where ſlavery is tolerated, 


3 agreements between the maſter and the flave reſpecting the ma- 


numiſſion of the latter are enforced by the law. Suppoſe the 
fave after having obtained his manumiſſion ſhould refuſe: to per- 
form his part of the contract, there is no country where ſuch 
conduct would be endured. He is competent to enter into a 


contract for the purpoſe; of his manumiſſion, and therefore ſuch 


contract may be put in foree againſt him. If indeed any fraud or 


colluſion between the Defendant and the old maſter had appeared 
whereby any equity could ariſe in the Plaintiff's favour, the caſe 
might haye had a very different complexion: but this caſe ſtands 
clear; of all fraud or colluſion and conſidering the contract as 


| having been beneficial to the Plan, 1 think that he I to be 


bound by bis qwn agteement. 56 1919 | 
„Rooxk J. Lagree in opinion wich 17 becher Eat, In 
order to aſcertain with whom the juſtice of this caſe lies, let us 
eonfſider who committed the firſt fault. When the ſhip was about 
to ſail from Landon the Plaintiff entered irito articles which bis 
ſituation rendered him incapable of performing. And though he 
might en à contract to go to any other _ but to Gre- 


detained. Here + ca was an agreement entered into without 
a-fair diſcloſure of circumſtances, relative to the contract. The 


conſequence was, that on his arrival at Grenada a circuraſtance 
not. diſcloſed at firſt was diſcovered, wbich prevented the Plaintiff 


from fulfilling. his engagements. Being taken as 4 Tunaway 
5 e 12 x | g ee s . 


a 


and fo being a ſlave, and liable to the terrible conſequences of 
deſertion, it is agreed that he ſhall be ſet free, he receives his 
wages for the outward bound voyage, and on the other hand he 
- ehgages to ſerve the Defendant for three years at certain wages on 
board ſuch ſhip, and at ſuch places as the Defendant ſhall have 


G and Defendant was put an end to by the agreement entered 
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flare; he became liable to puniſhment, and the feral 16 bis 


_ maſter in Grenada of all the wages which he had earned dufing 
the outward voyage. Unleſs therefore the jury had been of opi- 


nion that fraud or dureſs had been employed, I cannot but think 


| the contract entered into in Grenada advantageous to the Plaintiff. 
If indeed the man had been free he might perhaps have made a 
"more advantageous bargain for himſelf. But being a ſlave he 
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could not enter into any contract without the leave of his maſter; 


obtaſion for his ſervices. Would any jury have pronounced ſuch 


of this fort may be carried, it is ſufficient for us in the preſent 


inftante to decide upon the caſe before the Court : : and I do not 
bind myſelf to enforce any other contract unreaſonable in its 
nature, when it may appear that dureſt has been employed, or 
uidue advantage taken of the ſituation of the pattirs. In this 


caſe: it appears to me, that the original 'contratt between the Platn- 


into at Grenada, and that the Plaintiff ORF 77 0 to have 
been nocifuited. e eee i 
CnAMRAR * The queſtion now beugt before the Court 


muſt be decided according to the rights of the Iitigating parties, 


without reference to any imaginary conſequences of imaginary 
caſes, Certainly. the Plaintiff is entitled to avail himſelf of any 
circumſtances of dureſs of which he could take advantage in or- 


dinary caſes: and if he could prove that the agreement was ob- 
tained from him by actual force, the agreement would be void. 
Here indeed at the time of entering into the contract he was in 
the ſituation of a ſlave. But I do not know that a ſlave is pre- 
cluded: from entering into a contract. He may do fo provided 


his contract do not affect the rights of his maſter. Though he 


4 contract to be diſadvantageous to the Plaintiff? With reſpect to 
the e enormous extent to which it has been ſuppoſed that contracts 


cannot deprive his maſter of his ſervices, yet with the conſent of 


his maſter he may engage to do ſervice for another. No evidence 


of actual dureſs has been given, but we are deſired to infer it 
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| been 3 = an ads and vnconſcientious _ 1=þ 
I cannot ſay that it ſo appears to me. What was his condition at 


Grenada? Being claimed 28 4 runaway ſlave he was conſidered as 
a criminal, be was liable. to very ſevere puniſhment, he Was inca- 
pable of recovering for his, own. benefit, the money Which he had 


earned upon the outward. bound voyage, and he was unable to 


_ fulfil his contract with, the, Defendant. Then, what, is there un- 
veaſonable in the terms of this agreement? It 1 is true that by the 
| articles he had contracted with the Defendant for a greater. rate of 


wages; but from that contra he could derive. no benefit, for his 


1 maſter was entitled to all the wages he might earn. . Jodependent 


ol this circumſtance however, the former agreement was entered 


into in time of war, whereas . the latter was for three years cer- 


"a during which time it was probable. that the war, would ceaſe 


e 7 Rt K ri a 10 b : 111 


and che rate, of wages be e e By reſcinding ſuch a contract 
this 


1, think, we ſhoul al d be guilty, of great inhumanityz for 
,of Aae 


unleſs ſuch, a contract can, be ent forced, no maſter 


ould agree to his, manumiſtion, nor any r perſon b e will KA 0,pay 
che price of bis freedom; the c conſequence. of Which would be that | 


the preſens. Plaigtf and all ether, in ſimilar ö iquations, pau re 


"main in perpetual Hlayery-/,Jo this caſe Gn, aRual manymiſſion 
took. place, the maſter. wag a party to the agreement, a and nothing 
gegurred in, the, tranſaRion, to-impeach, the yalidiry of the cov- 
tract. This is the deciſion which I think the Court bound by the 
tes of law to-make, and uch is welt content pith.the die 
dates of bumanity. 10 37 971 511 01 gui * abiodb d . 
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12 5 „ Ass „280 
8 2 2150 on & policy of inſurance. © + v 
282 The firſt count of the declaration ee oy 3 verdict 
was taken) ſtated, that whereas our Sovereigu Lord the King by 
Vrzue pf the powers veſted in him by a certain; act of Parliament 
mage at a ſeſſion of Parliament holden at Weftminfer, in the thirty- 
5 fifth year of his reign, entitled, An act to make further provi- 
. ſion. reſpecting ſhips and effects cojning to this kingdom, to take 
be benefit of his Majeſty' s orders in council of the 16th and 2rſt 
| days of Fanzary 1795, and to provide for the diſpoſahof. other 
ſhips and effects Hetained 1 in or brought into the ports of this king- 
Jam on the 1 31h, day of June 1795, to wit, at London, Hg., did 
by and with the advice, of. his Privy Council, iſſue; his, Royal Com- 


: 5 * — y * 


miſſion under the Great Seal of Great Britain to Janes Crauſurd, | 


B. A. C. J. B. and A. B. direQed; whereby bur ſaid Lord 
the King did nominate, conſtitute, and appoint them Commiſa 
ſioners, for the purpoſes mentioned in the ſaid act, and did autho- 
riſe and require them to. take all fuch ſhips, and, cargoes; goods; 
wares, merchandizes, and effects, i into their poſſeſſions and under 
their care as his Majeſty could lor might by virtue of the ſaid act 
authoriſe them to take into, their;poſleſſien and under theip care, 


and ta manage, ſell, and diſpoſe of che ame to ie beſt. advantage, 
according to ſueh inſtructions as they the aid F. Cie r. fouls 


from time to time receive from his! ſaid; Majeſty, his cheirs and 
fucceffors,/' with the advice of bis and their Privy Couneil, and 
other wiſe in alli reſpects according to the ſaid act 3 an alſo to 


dive ſuch directions reſpectinig the procmedb of the dale orales f 


amy cargoes or parts of cargoes mentioned in the ſaicd act wo Dave 
beefi ordered to be ſold, as: the- Commiſſioners to be appH¹nted by 


virtue of the ſaid act were therein ſanlli thereby cretſuited uani 
authoriſed; to give reſpecting the ſame,; thereby alſo giving / and 


granting to them the ſaid J. C. x. all and ſinguhar ſud pod 
and authorities, and authoriſiag and: empeweringi them tu doi 
execuge and perform, all and ſingular duch duties and matters and 
things as his ſui Myeſty,couldios might give or grant; authoriſe 


bas. 
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c. 80. for the 


care, ſale, 
and manage- 
ment of ſuch 
ſhips and 
cargoes be- 
longing to 
ſubjects of 
the United 
States as 
ſhould be 
brought into 
the ports of 
this king- 
dom, were 
held to have 
an inſurable 
intereſt in 
Dutch ſhips 
on their 


* to 
is country, 


having been 


taken by tae . 


captain of 
a Britih 
man- of. war 
vader in- 
ſtructions 


miralty to 
take all ſhips 
and cal goes 


belonging to 


the ſubjects 
of the United 
States, and 
to bring them 
Into the ports 
of this king- 
dom to be 


detained pro- 


viconally. 
Held alſo 
that they 
might te- 
cover for a 
loſs upon 


ſoch ſhips by 


Perils of the 

ſea, though 
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1802. or require to be done, enteuted or perfornied; by the Commit. 
5 ſioners to he nppointed by his ſaid Majeſty in purſuanee and by 
„ „„ Firtue of the ſaid act. And whereas before the making of the 


CravrurD 


5 my Eno. ſeveral. writings or policies of · inſurance hereafter mentioned, to 


wit, on the 1oth day of June 1795, certain ſhips called the 
Hougbley, Alblaſſendam, Dordrecht, Zeelelie, | Meer min, Apacbo, 
| Mentor, and Surcheatice, with cargoes of goods and merchandiſe | 
on board the ſame reſpectively, being ſhips, goods, aud mer- 
chandizes, belonging to ſubjects and inhabitants of the United 
Frevinees ooming from certain parts of Afa and Afrita, and bound 
ts ceftain parts of the United Provinces, were by his ſaid Ma- 
jel" s orders ſeizedd and taken at fea in their ſaid voyage from 
4 and Aa to the ſaid United Provinces by the Commander 
ol one of his ſaid Majeſty's ſhips of war in company with ſome 
chips in the ſervice of the United Company of Merchants of 
© Eigland trading to the Eft Indier, in order and to the intent that 
ſuch ſhips, goods, and mercharidizes, might be brought into the 
ports of this kingdom; and ſuch ſhips with ſuch pads and mer⸗ 
cChandizes on board the ſame reſpectively had been carried into 
S. Helens for the purpoſe of deing brought from thence to Tome 
- port: or ports ia this kingdom, to wit, at c.; and the leid thips, 
© ls and merchandizes; ſo kabing: deen carried into St. Helena 
aſoreſaid and the ſaid: . C. Se. ſo being ſuck Commiſſioners fo 
Aippcünted und authoriſed 38 afoteſkis, the ſuid JC after. 


55 Wande warde, to wit, On the 2 2d ef AAN 1796, 0 wit, at We; aceord- 


ing to tlie uſage and cuſtom of metchants, cauſed to he made and 
_ effebd u certain writing or poliey ef afſurance, put porting rhere- 
dy and containing: therein that the ſuid C. e. by the name, 
. of the: Honourable che Commiſſioners for 


l and firm of dealing, as; well in their own nme, c. did 
male aſſurance, Me. The declaration proceeded to ſet out a po- 
Bey in the uſual form on the above-mentiohed ſhipa, and to ſtate 

25 gb GN ' | the-uddeitaking of the Plaintiff in error to become an inſurer, and 
ai af his ſubſeriptioti to the-policy; K chen averted, that notice of the 
5 1 15 loſſes and miefortuties which befel the fad thips-tind/ gbode, 25 
_,_—»,» 4rrcafterrmenticned;arvived iu _this kingdom before ut deelara- 
. -: fon and-welumion/ wee r wild be made. of che Haid Thips und 
ke 555 120 g60ds,10 win;; bt Vr. Ther che ſhips were in god ſufery at the 
dme mentioged in dhe policy. *. . hn She ald ſhips 
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RY) goods were ſhips and goods, which, if they had arrived at 


London aforeſaid from the ſaid voyage, the ſaid J. C. c. as ſuch 
Commiſſioners as aforeſaid, were and would upon ſuch arrival have 


been authoriſed to take into their poſſeſſion. and under their care, 


and to manage, ſell, and diſpoſe of the ſame according to the form 


and eſſect of the ſaid commiſſion and act of Parliament, and which 


were intended to be brought from Sf. Helena aforeſaid to London 


aforeſaid for thoſe, Purpoſes i in the ſaid writing or policy of aſſur- 


ANCE, mentioned, to wit, at, Sc.; and that the ſaid 7. 22 Dc. as 


ſuch Com miſſioners as aforeſaid under and by virtue of the: ſaid 


act of Parliament, and the faid commiſſion at the time of the 
ſailing of the ſaid ſhips from St. Helena as hereinafter mentioned, 


and from thence, until, and at the times of the ſeveral loſſes here- 
inafter mentioned, were intereſted in the ſaid ſhips and goods to 
a large amount, to wit, to the amount of all the money by en 
ever inſured et ; and that the ſaid inſurance ſo made as 
nid was ſo made to and for their uſe, benefit, and account, 
as ſuch Commiſſioners as aforeſaid.” The declaration further 
an that the ſhips ſet ſail. from Sr. Wing Abe England before 


the 22d of Auguſt 1795, viz. on the 2d of 'Zuly'r795 ; and be- 


fore their arrival, viz.'-on the 1ſt September 1795, four of them 


average or partial loſs to a large amount, o ht to the amount of 
40 l. upon every 1001. inſured. 44508 25D IG 1 

To this declaration the Defendants below oieaied the general 
ue. The cauſe came on to be tried before Lord Kenyon Ch. J. 
and a ſpecial Jury at the Guilaball Sittings after Miebaelmat Term 
1799. His Lordſhip having directed the Jury to find a verdict 


for the Plaintiffs below upon the firſt count of the declaration, a 
dill of exceptions was tendered, from which, when annexed to 
the record in this Court, the caſe appeared to be as follows: 


The Plaintiffs below gave in evidence a commiſſion under e 
Great Seal, dated the 49th of June 1795, which (after referring 
to the proviſions of the 35 Geo. 3. c. 80. reſpeRing ſhips and 
effects belonging to ſubjects of the United Provinces detained in 


or brought in, or to be detained or brought into the ports of this 
kingdom; and after reciting that ſeveral ſuch ſhips had been or 
might be thereafter detained in or brought into the ports of this 


kingdom), appointed the Plaintiffs to take all ſuch ſhips, cargoes, 
Gc. into their — andfunder their cane. Jy. the Crown was 
er. II. 5 3 empowered 
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vere loſt by perils of the ſea, whereby the aſſured ſuſtained an 
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ap to ſeize under the ſaid act, and to manage, ſell, and 
diſpoſe of the ſame to the beſt advantage, according to ſuch 
inſtfuQions as they ſhould from time to time receive from his 


d Others; Majeſty, with the advice of his Privy Council, and to diſpoſe of 


in Error, | 


g 8 


the proceeds, and to do every thing which the Crown could 
authoriſe them to do by virtue of the ſaid act. They then gave 
in evidence certain inſtructions under the ſign manual to the 
commanders of his Majeſty's ſhips of war and ſhips carrying 
letters of marque, dated the gth of February 1795, direQing them 
to bring into-the ports of this kingdom all Dutch veſſels bound to 
or from any ports in Z/{and, in order that they, together with 
their cargoes, being Dutch. property, might be detained provi- 


ſionally; and that ſpeedy reſtitution ſhould be made of all cargoes 
belonging to the ſubjects of allied or neutral powers. They then 


proved that the ſhips mentioned in the policy, before the time 
when the policy was effected, vig. on the Toth of June 1795, 
were Dutch ſhips, and that they with theic cargoes, alſo Dutch, 
were coming from certain parts in 4/a and Africa to certain 
ports of the United Provinces, and were by virtue of the above 
inſtructions ſeized by Captain #/iagton, the commander of the 
Sceptre man of war, in company with ſome ſhips in the employ- 
ment of the Za/f india Company, and carried into 5. Helena for 
1be purpoſe of being brought into this kingdom. They alſo 
proved the Defendant's ſubſcription to the policy; that he had 
notice of the loſs before any valuation could be made; that the 


policy was effected on account of the Plaintiffs as ſuch Commiſ- 


ſioners as aforeſaid :; that the ſhips ſailed from £2, Helena on the 
2d of July ys, and that they were loſt in the manner ſtated in 
the declaration, in conſequence! of which the aſſured ſtained 
en average loſs. The Defendant on his part gave in evidence 


an order of Council, dated the 13th of Func 1795, which after 


. reciting, that by the powers veſted in the Grown by the beſore- 
mentioned att his Majeſty bad iſſued his commiſſion to the Plain- 


riffs authoriſing them to take the ſbips and cargoes of Dutch ſub- 
_ jets, which: had been or might thereafter be brought into the 


and to manage and diſpoſe of them to the beft advantage, accord- 


ing to ſuch inftruftions as they ſhould from time to time receive 


from his Majeſty, with the advice of his\Privy Council, directed 
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ſhips, Vc. according to the lifts thereof which they ſhould f 1802. 
time-to time receive from the Commiſſioners of the Cuſtoms'in T7000; 
England and Scotland, in purſuance of directions tranſmitted to C r 
them by the Lords of the Treaſury; together with other directions _ 1 
not material to this caſe. He then gave in evidence the Kings 
Proclamation for general reprizals againſt the ſhips, goods, and : 
ſubjects, of the United Provinces, dated the 15th of Scßpteniber 
1795 He next produced an order of Council, dated the 26th of 
November 1795, which after ſtating that the four Dutch Eaſt Iuddia 
ſhips, viz. the Blaſſendam, the Agatha, the Mentor, and the Dor- 
dreckt, then lying in the river Shannon in the kingdom of Ireland, 
were ſent in there by his Majeſty's ſhip Sceptre, antecedent to the 
order for granting general reprizals againſt the ſhips of the United 
Provinces, and that agents had been appointed by William Iſing- 
ton, Eſq. the commander of the Sceptre, and others, concerned in 
ſending in the faid veſſels, and that the fole intereſt in all Chips fo 
ſent in was inveſted in his Majeſty, and the appointment of agents 
for the care and diſpoſal thereof did of right belong to him, ap- 
pointed the Plaintiffs to be the agents on behalf of his Majeſty 
for the care and management of the ſaid four Dutch ſhips and 
their cargoes... The Defendant alſo proved that the Plaintiſſs took 
- poſſeſſion of the above four ſhips in the kingdom of Ireland. He 
then gave in evidence certain proceedings in the High Gourt of 
Admiralty againſt each of thoſe hips; and ſentences of condem- 
nation, pronouncing each of the {aid ſhips and cargoes to have 
been taken before the declaration of hoſtilities: againſt the Dutch, 
and to have then belonged to ſubjects of the States General of the 
Vnued Provinces, now the enemies of the Crown of Great Britain, 
and as ſuch or otherwiſe ſubject and liable to confiſcation.” Laſtly, 
be gave in evidence certain inſtructions from his Majeſty to the 
aid High Court of Admiralty, dated the 1oth. of October 1795, 
which after reciting the before-mentioned act, enabling the King 
to grant a Commiſſion to three or more perſons to take into their 


a poſſeſſion and manage, Oc. all ſuch Dutch ſhips which might be 
5 thereafter. detained in or brought into the ports of this kingdom, 

ö aud reciting chat ſuch a commiſſion had iſſued, and that ſince 
5 the iſſuipg of the Commiſſion his Majeſty bad thought fit to order 


general, reprizals againſt the. ſhips, Sc. of the United Provinces, 
and to iſſue a Commiſſien authoriſing the Lords of the Admiralty | 
0 uke cognizance of all captures, 9c. directed the ſaid High 
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Court of Admiralty to proceed to che adjudication of Rich ſhips, 


c. of which poſſeſſion had been taken or ſhould be taken by the 


ſaid Commiſſioners, as ſhould be proceeded againſt by the King's 
Advocate Genera], -in order that the ſame might be condemned 
to the Crown as good and lawful prize, reſerving nevertheleſs to 
the ſaid Commiſſioners the ſale, care; and management thereof, as 
well before as after final adjudication en to the ee of 

Upon this evidence the aunts "TY Defendant inſi fled that 
the Plaintiffs could not maintain their iſſue, becauſe the ſaid ſhips 
mentioned in the policy of inſurance” in the firſt count of the de- 
claration were not ſhips, which, if they had arrived at London from 
the ſaid voyage therein mentioned, the ſaid Plaintiffs, as ſuch Com- 
miſſioners, would have been authoriſed to take into their poſſeſ- 


ſion, and under their care, according to the effect of their Com- 


miſſion, and the act of Parliament mentioned in the firſt count of 


the declaration, and becauſe upon the evidence produced it ap- 
peared that the Plaintiffs as ſuch Commiſſioners under the ſaid 


act and Commiſſion were not at the time of the ſailing of the 
ſaid ſhips from St. Helena, as in the firſt count of the declara- 
tion mentioned, and from thenee, until; and at the time of the 
ſeveral loffes therein alſo mentioned, intereſted" in the ſaid ſhips 


or goods,” 'or either of them, to any amount or in any manner 
whatſoever, ſo that à legal and valid aſſurance could be effected 


by the Plaintiffs as ſuch Com miſſioners on their own account ; and 
that the inſurance ſo made, as in the firſt count of the declaration 
mentioned, was not made to and for the benefit and on the 
RES: the Plaintiffs as ſuch Commiſſioners according'to their 


allegation:” Lord Kenyon however directed the Jury that in point 
of law the. Plaintiffs had maintained their iſſue, and the jury ac- 


eordingly found a Lerore for che Plaintiffs on 5520 firſt e count of 


7359 


the declaration. | 
The eee of e errors Was « conformable to ae ah eQions taken 


at the trial. | 

This caſe was argued three times, firſt in Ibach Term 
780⁰ by Giles for the Plaintiffs i in error, and Mood for the De- 
fendants in error; ſecondly in Hilary Term 1801 by Lato for the 
former, and Gibbs for the latter: after theſe two arguments Lord 
Eldon, before whom as Chief Juſtice” of the Common Pleas the 


caſe was debated, having been made Lord Chancellor, and Lord 


FOR | 7 | "  Alvanly 


LT £ — © 


IN THE FOR Tr- SECOND YEAR OF GEORGE III. 
Alvanley having Canceled him as Chief Juſtice of the Common 
Pleas, a further argument was deſired by the Court; and ac- 


error. | 
Arguments for the Plaintiff in error. The firſt count of the 
declaration ,upon which the verdi& has been taken contains two 


material averments, the firſt, that the ſhips and goods inſured were 


ſhips and goods, which, if they had arrived at London, the Com- 
miſſioners would have been authoriſed to take i into their poſſeſſion, 


and to manage, ſell, or otherwiſe diſpoſe of, according to the form 
and effect of their Commiſſion, and of the act of Parliament; the 
ſecond, that the Commiſſioners under and by virtue of their Com- 


miſſion, and of the act of Parliament at the time of the ſailing 


and. loſs were intereſted in the ſlips and goods inſured.- Both 


theſe averments are negatived by the evidence. Under the act 


which authoriſed the Kiog to grant a Commiſſion, and under the 
Commiſſion connected with the inſtruQions, the Commiſſioners. 


had only authority to take into their poſſeſſion ſuch ſhips and 


goods as had belonged to the ſubjecis of the United Provinces, 


and were brought into the ports of this kingdom to be detained pro- 


whonalT: By orders of Council of the 16th and 2 ift of Fanuary 
1795, confirmed by the 35 Geo. 3. c. 15. the King authoriſed the 

fabjects of the United Provinces to 1 land their goods in the ports of 

this kingdom in veſſels of any, country, and navigated in any 


manner without being liable to ſeizure, and directed that they 
ſhould. be warehouſed under certain regulations. On the gth of 
February he was pleaſed to direct the commanders of his ſhips of 


war and privateers to bring i in by force all Dutch veſſels bound to 


the ports of Holland, in order that they and their cargoes, | being 


Dutch property, might be detained proviſionally. Oa the 22d of 


May following the 35 Geo, 3- c. 80. paſſed, which after reciting 
the 35 Geo. 3. c. 15. authoriſed the proprietors of ſhips and goods 
who had voluntarily taken the benefit of that act to diſpoſe of 


thoſe ſhips and goods under certain regulations contained in the 


firſt twenty ſections. The twenty-firſt ſection then after reciting 
that other ſhips and cargoes had been or might be thereafter de- 
tained or brought i into the ports of this kingdom, and that ſuch 
ſhips and goods might periſh unleſs ſome proviſion, were made for 


| them, authoriſed his Majeſty to grant a commiſſion, enabling three 
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LuCENA 


cordingly in Michaelmas Term 1801 the caſe was argued „ 
Erſkine for the Plaintiffs in error, and Park for the Defendants in 478 Others; 


in Error. 
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1802, or more perſons to take ſuch ſhips and cargoes into their. poſſeſſion, 
2 c. Now the ſhips and goods to which this recital refers were 


PR . to, be brought in under the order of the gth February for the 
. 9 purpoſe of being detained proviſionally, and the Commiſſioners 
had no authority to take poſſeſſion of any but ſuch ſhips and 
cargoes. The ſhips inſured were indeed taken on the 10th of 
June under the inſtructions of the gth of February prededing, 
and carried into St. Helena, from which they failed on the 2d of 
July 1795 ; but-on the 15th of September 1795 a proclamation 
iſſued for making repriſals upon the property of the ſubjects of 
the United Provinces. Before the date of this proclamation there - 
fore the goods were veſted in the ſubjects of the United Provinces, 
who had an inſurable intereſt in them, and after that date they 
became prize, and veſted in the King jure coronæ, who acquired by 
the proclamation an inchoate right under the law of nations, ſub- 
* je& only to the adjudication of the Court of Admiralty ; and Cap- 
tain Eſington no longer held the ſhips for the purpoſe of being 
brought into the ports of this kingdom to be detained proviſion- 
ally, but as the property of the Crown. With reſpect. to the 
ſhips which actually did arrive, and of which the Commiſſioners 
took poſſeſſion, they did not take poſſeſſion of them by virtue of 

the act of Parliament, but under an authority from the Crown of 
the 26th of November 1795, appointing them prize agents. The 
Court of King's Bench has afforded an expreſs authority upon this 
point. For in a late cafe where Lord Keith had taken' certain ſhips 
belonging to the ſubjects of the United Provinces at the Cape of 
Good Hope before the ' Proclamation for repriſals, and having 
brought them into this country after that Proela mation proceeded 
. 07 them in the Court of Ad miralty as prize, the Commiſſioners 
applied for a prohibition, urging that they were entitled to the ſole 
management and diſpoſal of the ſhips, but the prohibition was 
refuſed. The Commiſſioners indeed by their own act have ſhewn, 

that they did not conſider the” ſhips which arrived as coming 
under their control as Commiſſioners appointed by the act: for 
they took poſſeſſion of them in Ireland, which they could not 
have done under their Commiſſion, but only under their authority 
as pr rize agents. The ſecond averment is that the Commiſſioners 
under and by virtue of their Commiſſion and the act of Parliament 
at the time of the ſailing and loſs were intereſted in the ſhips and 

U It 3 however upon the evidence that they had no 
mY inſurable 


SS, . . i nad 


in order to be indemnified the aſſured muſt have the thing which 
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| Jnſurable intereſt in them. They had merely a contingent ex- 1802. 


, 


peltation of managing and controlling them in caſe they ſhould Tycses 
be brought into the ports of this kingdom, an event which at the . n 


time when the policy was effected had not happened, might not and Others; 
happen, and in fact ultimately never did happen. Now what is in Error. 


the nature of a policy of inſurance? It is an inſtrument by which 


a party cauſes himſelf to be inſured” that is indemnified againſt 
any injury happening to certain ſubjeQs ſtated in the policy: but 


he inſures againſt peril. To conſtitute an inſurable intereſt there- 
fore there muſt be a preſent right of property in the ſubject mat- 
ter, capable of being transferred by the ordinary means of trans- 
fer, and capable of being vindicated in point of right by the or- 
dinary remedies of the law. The uniform courſe of the prece- 
dents upon policies of inſurance has been to aver an intereſt in ſo 
many words, or to ſtate thoſe circumſtances from whence. a con- 
cluſion of intereſt muſt neceſſarily ariſe. The oldeſt entry of the kind 
is in precedents in the Upper Bench, page 77. where the declaration 
contains ſeveral allegations introduced for the ſole purpoſe of ſhew- 


ing the plaintiff's property in the goods, In Goram v. Sꝛweeting, 2 


Saund. 200. 205. though the inſurance. was from Landon to Gib- 


raltar, © without further account to be rendered for the ſame, 
yet the declaration alleges an abandonment, which ſhews that it 


was thought neceſſary that the inſurer ſhould have an intereſt 
capable of abandonment; and in the caſe Gallop v. Proudfoot, 


Vidian 48. the plaintiff expreſoly averred, that at the time of the 


inſurance he was poſſeſſed of a part of the ſhip ; though he de- 
clared Spon a valued policy © without further account.” | Indeed 
in the caſe of Martin v. Sitzell, 1 Show. 156. which was previous 
to the ſtatute. 19 Geo, 2. reſpecting wager policies, the plaintiff 
who had made an inſurance was allowed to recover back the 
premium, becauſe no goods had been put on board; which he 
could not have been allowed to do if the policy would have been 


_ equally good whether the plaintiff had any intereſt on board or not. 


That a mere wager is legal there can be no doubt, but inſurance 
is a different thing from a wager. It is a contract reſpecting the 
indemnity of property againſt certain accidents which may befall 
it to the detriment of the perſons intereſted i in it. And it was ſo 
conſidered hy Lord Chief Juſtice Millesi in the cafe of Pale V. Filz- 


un. . Rep, 645. who eites the bern. of. Roccus and 


an 4 5 Cleirac 


84 


1802. 


— — | 


Lycena 
VP. 
Crkveund 


in Error. 


"CASES IN HILART TERM 


Olfita}' to that effect. Conſiſtently therefore with this notion it 


is that all the precedents, printed and manuſcript, previous to the 


ſtatute 19 Geb. 2. with one ſingle exception either aver an intereſt, 
and Others or contain a diſpenſation of the proof of intereſt. The ſingle ex- 


ception is contained in Clift s Entry. 77. Grotton v. Aldworth ; 
but tliat caſe does not appear to have come into diſcuſſion, and 
was probably a mere precedent inaccurately drawn. Indeed be- 
fore the ſtatute the Courts were extremely jealous of policies in- 
tereſt or no intereſt, ſometimes compelling the parties to abandon 
what intereſt they actually had, and fometimes upon bills filed 


for that purpoſe, ordering them to be delivered up to be cancelled; | 


38 in Goddard v. Garret, 2 Vern."269. And in Le Pypre v. Farr, 2 

Vern. 716. the aſſured was ordered to diſcover what goods he put on 
board, though he had offered to abandon, in order that it might be 
referred to the maſter to examine the value of the goods ſaved and 


deduct it out of the fum inſured. The touchſtone therefore of in- 


farances, not made in the form of a wager, is that there be ſomething 


which may be abandoned; thus Lord Mansfield fays that it is the 


criterion of wagering policies that you cannot abandon ; and though 


in valued policies if there be ſomething to abandon, a larger intereſt 


chan really exiſts may be infured, yet ſuch policies have only been 
allowed for the accommodation of traders who might be ignorant 


what ſort of cargoes their factors might have to remit- Thus 


ſtood the law of inſurance up to the 19 Gœo. 2. c. 37. the object 
of which was to prevent the contract of inſurance being made uſe 
of as the means of wagering and to place it from that time on the 
ſame footing on which it originally Rood at common law. The 
ſtatute, after reeiting that many pernicious practioes had enſued 
from wager policies, ſtrictly prohibits any ſuch to be made * intereſt 


or no intereſt,” or 4 without further proof of intereſt than the 


policy, which are ſpeciſications of the terms uſually inſerted in 
fuch policies: but the words which follow apply not only to the 
mode in which the evaſion might be attempted, but to the very 


thing itſelf, or by way of gaming or wagering or without bene- 
fit of ſalvage to the inſurer.” With the exception of Le Cras v. 


Hughes, Park Inſur. 269. Gregory v. Chriſtie, Park Inſur. 11. and 
Flint v. Le Męſurier, Park Inſur. 268. in notis, all the caſes ſubſe- 
quent to the 19 Geo. 2. are reconcileable with the principles of 
inſurance contended for by the Plaintiffs 3 in error. In Le Cras v. 
Hug hes Lord Manifeld relied * the authority of a caſe of 
8 8 bo Grant 
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Grant v. Parkinſon (a) which had. been previouſly determined, 
but which caſe if accurately examined will be found to dear no 


in the event of her ſafe arrival at Quebec, and there was an alle- 
gation in the declaration that the Plaintiff. “ until and at the time 
of the misfortune hereinafter mentioned was intereſted in the Pro- 
fits expected to ariſe from the ſaid goods, wares, and metchan- 
dizes to a large value, c. Nowy the fact was, as indecd 


1 


might be inferred from this allegation, that the aſſured was 
the owner of the goods on board, and” conſequently was in- 
tereſted in the profits to ariſe therefom. Thaſe goods. he had 
inſured by, a ſeparate policy ; and therefore by making a diſ- 
tinct policy on the profits he had only ſecured thaſe profits to 
himſelf by this ſecond policy which he might have ſecured by the 


firſt had it been a valued policy upon the goods and, profits to ariſe Hg 


therefrom. . Lord Mansfield begins his judgment by obſerving, 


This was a cargo of molaſſes belonging to the plaigtiff. The 


obſtratum and foundation of the inſurance therefore was not a 
bare ex pectation of intereſt in a ſuhject with which. at the time of 
affecting che inſurancę the inſured was, not connected, but an ex- 
pecdtation of profits qm goods at that time bis, and inſurable to- 
gather with the profits ia a valued policy. Independent of theſe 
obſervations. however Le Car v. Hughes, hether properly de- 
cided or not is very diſtinguiſhallle from the preſent! caſe. Theie 
Lord Mansfield. conſidered the main queſtion: to be, whether that 


poſſeſſion which the.jaint captors had obtained of the prize was, 
when conſidered with reference to che prize act and proclama- 


tion, ſuch. a poſſeſſion as veſted. in the captors an inſurable in- 
tereſt; the diſtinction , betwgen that caſe. and the preſent therefore 
is very eſſential, in the former the inſurable intereſt being ſuppoſing 
to, ariſe out of the actual poſſeſſion, whereas in the preſent caſe the 
inſurable intereſt is ſuppoſed to ariſe gut of the expectation af 
poſſeſſion. With reſpect 40 the obleryatign. ſuppoſed to bave 
been made by Lord Mansfield that an agent of prizes not having 


the poſſeſſion of the property, may inſure, it ſeems to be inęonſiſt- 


ent Wich the peſt of his Judgment, which diſtinctiy precgeds upon 
ide ground of the aſſured having dhe poſſeſſion as well as the ex- 
\peQatigp f the property. It may he, added that Lord Mansfeld 
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analogy to it. There the inſurance was © on 1,000/., being 8 


profits expected to ariſe from the cargo of the ſhip Providence and Others; 


10 


Error. 
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1802. ina great nie relied upon an idea that the prize at and pro- 


D clamation veſted the property of a joint capture in the j Joint cap- 


Calurrad tore, which appears to have been a miſtake; 6 and accordingly i it 


4 | w—_ 1 8 has been found neceſſary to introduce a clauſe in the late prize 
acts 33 Geo. 3. c. 66. % 3. 37 Geo. 3. c. 109. / 3. for the expreſs 
purpoſe of veſting. in the captors the property of a joint capture 
dy the army and navy. With reſpect to Gregory v. Chriſlic it 
is difficult to diſcover upon what ground the expenditure of mo. 
ney for the uſe of a ſhip in any way whatever, can be inſured as 
an intereſt in goods, ſpecie, and effects. In the caſe of Flint v. Le 
Mefurier Lord Kenyon is ſuppoſed to have expreſſed an opinion 

that the commiſſions of a conſignee might be inſured, but it appears 
that the matter was compromiĩſed, and the caſe did not come to 
any deciſion. It is therefore to be conſidered as nothing more 
chan a note of an obiter dictum much too looſe to form the ground 
of any deciſion; The next claſs of caſes to be conſidered relates 
to inſurance upon freight. It may be contended that as all intereſt 
in freight is a mere expectation, no one being entitled to it until 
the arrival of the goods, it does not fall within the deſeription 
intereſt which the plaintiffs in error contend to be'neceflary. 1 | 
5 18 obſervable however that this expectation 18 founded upon an 
abſolute contract entered into between the ſhip owner and the mer- 
chant; and is therefore an expectation which is not to be defeated 
by any other dontingencies than thoſe very perils againſt which 
be inſures : for even this expectation built upon an abſolute con- 
tract will not raiſe an inſutable intereſt unleſs the goods be actu- 
ally put on board. The two caſes of Tonge v. Watts," 2 Str. 
1251. and Montgomery v. Egginton, 3 Term Rep. 362. clearly eſta- 
bliſh this principle: in the former of theſe though the goods were 
lying upon the ſhore ready to be ſhipped, and the policy on freight 

- had been previouſly effected, yet as che ſhip was deſtroyed before 
the goods were put on board, it was held that though the aſſured 
had certainly loſt his freight yet there was no inception of intereſt 

0 in the freight, but a mere expectation; and in the latter where 
part of the goods were actually put on board the inſured was al- 
"IF "lowed to recover. The ſame principle prevailed in Thompſon v. 
PE Taylor, 6 Term Rep. 478. for though no goods had actually been 
== ä board yet as the ſhip had broken ground and ſet ſail for 
| 5 the place where they were to be taken in there was un inception 
"un 9 5 ol dhe contract for freight. The intereſt and the riſk muſt be co- 
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of the preſent inſurance may be compared to that which was 1802. 
. brought forward in a caſe of The Attorney General v. Smith before Tor 


; Lucena 


| Lord Thurlow Ch. J. by the next of kin of a lunatic i in order to 8 
have a bill to perpetuate the teſtimony of witneſſes, and thereby and Others; 
in Error. 
| ſecure his ſucceſſion to the lunatic's eſtate: which application was | 
| refuſed on the ground of want of intereſt. And Lord Thurlow 
; ſaid, © The preſent is a ſuit for ſomething by ſomebody who 
may have, if God pleaſes, an intereſt againſt one who may have, 
if God pleaſes, alſo an intereſt.” | Perhaps ſome reliance may be 
placed upon the rule reſpecting life-inſurances that a creditor has 
ſuch an intereſt in the life of his debtor that he may inſure it. 
Anderſon v. Edie, Park Inſur. 432. But there the ſecurity de- 
rived from the perſon of the creditor is the ſubject inſured, and 
indeed the governing principle of all the caſes upon that ſubject 
will be found to be conſiſtent with the rule contended for by the 
Plaintiff in error, becauſe they proceed on the ground that no in- 
ſarance is good which is not made to inſure ſomething of which 
the party inſuring is in the actual cngoymignty and. which depends | 
upon the duration Es. 
Arguments for the. Defendants. in error. The Dutch Com miſe 
ſioners were appointed to ſell, manage, and diſpoſe of effects 
which ſhould be brought into, or which ſhould hereafter come 
into the ports of this kingdom. But it is inſiſted that the words 
4 to be detained proviſionally” contained: in the inſtructions to 
to the commanders of the King's ſhips, connected with the altera- 
tion which took place in the ſtate of things previous to the time at 
which the ſhips inſured. would have arrived in the ports of this 
kingdom, if not loſt; materially change the character of the Com- 


4 miſſioners with reſpect to the ſubject inſured. It muſt be remem- 

8 bered however that the policy was dated on the 22d of Auguſt 
. 1795, and that the proclamation for reprizals did not iffue until 

4 the 15th of September following; at the date of the policy there- 

t fore the authority and intereſt of the Commiſſioners was preciſely 
e the ſame as when it firſt veſted in them. Had no proclamation 
for reprizals iſſued the ſituation of the | Commiſſioners would 


clearly have remained unaltered. Now. the order of Council of Ws 
che 10th OSFoler empowering the Court of Admiralty to condema 
as prize all ſuch Dutch ſhips as ſhould be brought in, moſt cau- 
tioully preſerves the old authority of the Commiſſioners, and re- 
Ko ne to che a ""_ 11 that 7 was. derived; ſays, 
* e | 1 ako * reſerving 
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- 1802. « tete nevertheleſs to the ſaid Commiſſioners the ſale, care, 
£ 3 | and management thereof, as well before as after final adjudication 
. according to the proviſions of the ſaid at.” It is remarkable that 


8 in this order of council there is a reference to the Commiſſion, 
. by 555 but that the names of the Commiſſioners are never mentioned, 
„ e and that the ſale, management, c. 18 reſerved to them, &* accord- 
ing to the proviſions of the ſaid act.“ Though upon a Procla. 
mation for reprizals the right to all enemics' property ſeized veſts 
in the Crown jure coronæ, ſtill that right is but an inchoate right, 
and djs not complete till condemnation in the Admiralty. Now 
A pon the face of thoſe very inſtructions by which the Admiralty 
was authoriſed to condemn, and thereby would have completed 
the right of the Crown if nothing had been added, the Crown 
itſelf reſtrains the condemnation to the purpoſes of the Com miſ- 
ſion previouſly ifſued, and prevents that right veſting in the 
Crown, which if not ſo reſtrained might perhaps have been in- 
conſiſtent with the whole authority of the Commiſſioners. It is 
true that the original Commiſſion was in its nature revocable, but 
it is equally true that it was in its terms unlimited, and ſtill re- 
mains unreveked. And though in the order of Couneil of the 
26th of November, bis Majefty conſtitutes the Commiſſioners 
Prize Agents fot the four fiips which had gone inte the ports of 
Irland, that proviſion was only made to prevent diſputes reſpect- 
ing "the diſpoſition of that which might ſeem not to come within 
the terms of the original Commiſſion which extended only to the 
realm of Great Britain, and it is in that inſtance only that they 
arc treated as prize agents; for in the orders to the Admiralty 
authoriſing condemnation, the term “ prize agents” is never uſed, 
but they are conſidered as Commiſſioners acting under an old au- 
thority. Whether the King or the ſubjects of Holland were ceſtuy 
que tits of the property, this at leaſt muſt be allowed that the 
Dureh under all the eireumſtances of the eaſe retained: their origi- 
nal character of ſtatutable conſignees. With reſpect to the main 
queſtion raiſed upon this record, >whether the Dutch © Com miſ- 
fioners bat an inſurable intereſt? there is no pretence for ſaying 
that this was a wagering policy. The Commiſſioners ſtated to 
the underwriters the nature of their intereſt and of the property 
to be inſured, and they only ſeek to recover the amount of loſs 
ſuſtained upon chat property. Without hazarding a definition of 


N . it may be ſtated as a Fe when no- 
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| ting anda between the inſured and the poſſeſſion of the property. , 
to be inſured, but the perils inſured againſt, he is in a ſituation 
Which entitles him to make the inſurance. It is true that a con- 
tract of inſurance is a contract of , indemnity, and it is not lawful 


to make uſe of that contract for the purpoſe of gaming or wager- 


89 
1801. 
0 * | — 


LuCtnaA 


*. 
CSAUuru so 
and Others; 

in Error. 


ing; but it never has been held neceſſary that the inſured ſhould 


have a veſted intereſt in the property; and the true queſtion is 


whether he be intereſted in ſecuring the property from the perils 
againſt which he inſures. In this caſe had the ſhips not been 


| loft by. perils of the ſea they would have arrived in the ports of 

this kingdom, and the Commiſſioners would have taken poſſeſ- 
ſion of them. Suppoſe two ſhips at St. Helena of equal value 
hound for England, in one of which a perſon has the abſolute 
property, and the other is aſſigned to him on condition of her ſafe 
arrival in the ports of this kingdom. The loſs of either of theſe 
veſſels by perils of the ſea will equally affect the perſon expecting 
them, though his title to one would not accrue until her arrival, 
Would an inſurance upon the latter veſſel be gaming or wagering, 


or could it be contended upon any principle of reaſon, juſtice, or 


law, that ſuch an inſurance would not be, good? Admitting for 
the ſake of argument that it wag neceſſary before 19 Geo. 2, to 


prove an intereſt unleſs the policy contained a ſtipulation di.” 


penſing with that proof, the only effect of the ſtatute has been to 
prohibit the introduction of ſtipulations of that ſort, leaving the 
queſtion reſpecting the nature of inſurable intereſt upon the 
ſame footing as before the ſtatute. The caſe of Tonge v. Watte, 
though much relied upon by the other ſide, is perfectly conſiſtent 
with the principles now contended for; the inſurance there was 


upon freight, and as the goods had never been put on board, the 


freight had no inception, the ſubject matter of the inſurance had 
no exiſtence in point of fact, and the riſk therefore never com- 
menced. Here the argument might be concluded, it never hav- 
ing been decided that a veſted intereſt in the ſubject matter of in- 


ſurance is neceſſary; but many caſes have come under diſcuſſion in 


which it has been expreſsly holden that leſs than a veſted intereſt 
may be inſured. In the caſe of Grant v. Parkinſon two policies (a) 
were effected, and that upon which the queſtion aroſe was upon 

the proßte of a Fargo: of molaſſes.” It is impoſſible therefore to 


| 2 1 Boh policies were produced. | "0 2079 — ns 
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coritend that the Folibanitce was upon any thing but profits co nomine. 


Mr. Wallace and Mr. Dunning were counſel for the defendant in 


that caſe, and they were either convinced that no ohjection aroſe 
from the nature of the irftereſt inſured, or if any objection was 
taken upon that point, It was overruled,” That caſe has now been 
decided twenty years, and not only has never been overruled, 


but has ſince been conſtantly recogniſed as law. According to a 
manuſcript note of Ze Cras v. Hughes | it appears that Lord Mans- 


feld in his judgment referred to Grant v. Parkinſon as having de- 
eided the queſtion of inſurance upon profits. Mr. Juſtice Law- 


rence in Tbomſon v. Taylor again recogniſed it as having decided 
the ſame point; and Lord Kenyon in a caſe of Barclay v. Couſins, 
which was an inſurance upon profits, and is ſtill depending in the 
King's Bench, ſaid, in the 22d of Geo. 3. a caſe of Grant v. 
Parkinſon not to be diſtinguiſhed from this was decided by Lord 
Mansfield, who having ſome doubts defired to have the further 
conſideration of the Court; and though that caſe was argued by 
Mr. Wallace and Mr. Dunning, they did not prevail; but the 


Court, conſtituted as it then was, were clearly of opinion that it 


was an inſurable intereſt.” From the manuſcript note of Le Cras 


WO Hughes above referred to, the words of Lord Mansfield upon 


this part of the ſubject appear to have been particularly ſtrong, 
He ſays, © whenever a queſtion has been made ſince the time 
of . Anne the King! has always given it (the prize) to the 
captors. Is the contingeney then of the ſhip coming ſafe ſuch 


an intereſt as the captors may inſure ? Some intereſt is neceſſary, 


but not any particular form of intereſt. The queſtion i is this, whe- 
ther this contingency is ſuch a benefit to me as will make i it a loſs 
to me if the ſhip does not arrive? An inſurance upon the profits 
of a voyage was holden the other day to be good. An agent 
may inſure the arrival of a ſhip which will produce him profit. 
Here the' poſſeſſion gives the intereſt in the arrival ; yet the veſſel 
may bring material papers to ſhew that the ſhip is neutral, It is 
not a veſted intereſt, but ſuch an expectation as never yet was 
defeated.” Though Lord Mansfield may have been miſtaken in 
ſuppoſing that the expectation of a grant from the Crown had 
never been defeated, yet proceeding upon that ſuppoſition his 
reaſoning i is equally applicable as an authority in this caſe. The 
caſes of Kent v. Bird, Coup. 5 583. and Lowry v. Bourdien, Doug. 


468. __ ſhew the opinion of Lord Man Mela, that the only 4 
m e e N object 
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object of the ſtatute of 19 Gap 2. was to prevent gaming and 1802. 
wagering by policies of inſurance : but he never intimates the Pee ug 
_ neceſſity of the inſured having a veſted intereſt in the property. v. | 

| CrauruURD 


So Lord Kenyon in Montgomery v. Eggington ſtated the whole queſtion and Others; 
to be whether it was a colourable inſurance and a gaming policy, * 
or whether it was a bond fide tranſaQtion ?” In Boehm v. Bell, 

8 Term. Rep. 154. which was an inſurance made by the captors | 1 
of ſhips ſeized as prize, Mr. Juſtice Groſe lays, © It ſeems to me 

that the whole difficulty has ariſen from confounding an abſolute 

indefeaſible intereſt with an inſurable intereſt. It is not pretended Ts 

| that the aſſured had the abſolute property in the ſubject of in- 
ſurance; neither need they have ſuch property to make the policy 

legal; it is ſufficient if they had an inſurable intereſt,” And ac- 

cording to what was ſaid by Lord Mansfield in the caſe of Le Cas 

v. Hughes © they certainly had an inſurable intereſt.” Mr. Juſtice 
. Lawrence in the ſame caſe ſays, it may be aſked in the language 

of Lord Mansfield in Le Cras v. Hughes, * had not the inſured 

ſuch an intereſt in the ſhip coming home as to entitle them to an 

indemnity ?” Mr. Juſtice Buller in the caſe of Wolff v. Horncaſtle, 
ante, vol. 1. p. 323. laid it down as clear that a creditor who is to 

have a lien upon a cargo when it arrives may inſure; and Mr. Juſtice 

Heath in the ſame caſe held, that a contingent and reaſonable ex- * 
pectation of intereſt was ſufficient to entitle a party to inſure. 

Again in Curling v. Long, ante, vol. 1. p. 636. Lord Ch. J. Eyre 

ſaid, „ if goods be ſo ſituated as to create a well grounded ex- 
pectation of freight being raiſed, it is decided that the freight is 

inſurable.” And in Page v. Fry, ante, vol. 2. p. 243. Mr. Juſtice 

Chambre ſaid © the ſpirit of the 19 Geo. 2. only requires, that the 

policy ſhall not be a gaming policy ;” and he therefore held that - 
an intereſt in an hundredth part of the cargo was ſufficient. It | 

has been contended that becauſe in addition to the prohibition 
enacted by the 19 Geo, 2. againſt policies in a particular form, 

the clauſe goes on to ſay, or without benefit of ſalvage,“ that 

therefore no intereſt can be held inſurable where in the event of a 


; _ oſs there will be no benefit of ſalvage to the underwriter ; but 

1 the true meaning of thoſe words is, that wherever the ſubjecl 

1 matter of inſurance affords to the underwriter the beneſit of 

i falvage, that benefit ſhall not be excluded by the contract of the 
parties. It is ſuppoſed that nothing can be the ſubject matter of 


inſurance which cannot be abandoned; but where the intereſt 
| ariſes 
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Rh upon a lien or upon money lent on bottomry or reſbondentio, 


the inſured has nothing to abandon, and yet there can be no doubt 
that theſe are good infurable intereſts. Nor could the inſured in 
the caſe of Thompſon © v. Taylor have abandoned any-thing, the 
alfured having had nothing but a right of action againſt the 
eonſignees in caſe the ſhip arrived at the place for which ſhe was 
chartered. In Emerigon, 1 vol. p. 242. it is faid to be lawful in 
Taly | to inſure profits, but that the ordinances of Louis the four- 


teenth prohibit owners and maſters from inſuring freight, mer- 


chants from inſuring expected profits, and ſeamen from inſuring 
wages; ; which ſhews that without that expreſs prohibition profits 
would have been inſurable, and indeed that ſuch an inſurance ſtood 


on the ſame footing with an inſurance on the two ſubjeQs to which 


the ordinance refers at the fame time. Another argument may be 


drawn from the practice of inſurance upon It lives, which is com- 


monly reſorted to by creditors, in order to ſecure themſelves againſt 
the death of their debtors, by which their ſecurity would in 
fome degree be lefferied. In Poftlethwaite's Dictionary, vol. 1. 


p. 150. it is ſtated as one of the objects of the firft Life Inſurance 


Company, that perſons wanting to borrow money might by in- 
furing the lives be able to give A ſecutity for the money borrowed. 
The 14 Geo. 3. c. 48. ptohibits any perſon from inſuring the life 
of another in which he has no intereſt; but many caſes have oc- 


curred ſince that ſtatute where creditors have inſured the lives of 
their debtors; and in Anderſon v. Edie it was expreſsly decided 


that they might do ſo, Lord Kenyon ſaying, * that a creditor had 
certainly an intereſt in the life of his debtor, the means by which 
he was to be ſatisfied might materially depend upon it, and at all 
events the death muſt in all caſes in ſome degree leſſen the ſecu- 


rity' * The caſe of Dreyer v. Edie, Park. 432. was alſo an inſur- 


ance by a creditor ; as was Stackpole v. Simon, Parl. 437. and 


Willis v. Poole, Park 439. In the former of which two caſes Lord 
Mangfield ſays, as to the intereſt this policy may be- conſidered 
as a collateral ſecurity for a debt due to the Plaintiff;“ and in the 


latter a queſtion was intended to have been made as to the Flain- 


tiff's intereſt, but was diſpoſed of ve X 15  Platnriff" 8 Fig proved 

2 judgment debt. | 

Ihe courſe of argument purſued 605 thoſe learned judges 

"Who thought the judgment of the u of hag be Bench "cr 

1 be affirmed, was as follows. | DE ASS c0f1 of 
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Upon this writ of error two exceptions are ſtated to the 1 
tion given by the noble Lord at N. Prius; the firſt is that the 
ſhips and veſſels inſured were not ſuch ſhips and veſſels as if they 
had arrived, the Commiſſioners would have been authoriſed to 


take into their poſſeſſion and under their care and management 
by virtue of their commiſſion and the act of Parliament; the ſe- 


cond objection is that at the time of the ſailing of the ſaid ſhips 
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and from thence until and at the time of the ſeveral loſſes the 


Commiſſioners were not intereſted in the ſaid ſhips and goods or 


either of them, to any amount or in any manner whatſoever. In 
order to underſtand theſe queſtions it will be abſolutely neceſſary 
to advert. to the circumſtances which led to the appointment of 


theſe Commiſſioners and the nature of the property, which was put 
under their care. The Rate of Holland being ſuch as to render 


it-neceſſary for his Majeſty to open the ports of this kingdom for 
the reception of thoſe perſons with their property who might 


find it neceſſary to take refuge from the calamities under which 


that country laboured, and it being” at the ſame time doubtful 


whether we ſhould be under the neceſſity of commencing hoſtili- 


ties with our former allies, orders were iſſued in January 1795 


| to receive all ſuch Property as ſhould be voluntarily ſubmitted to 


our protection, to be taken care of and detained proviſionally. 
On the gth of February it was found neceſſary to proceed a ſtep 
further, and orders were accorgingly iſſued to the officers and 
commanders of ſhips to take into their poſſeſſion by force all 
Dutch ſhips. bound to or from the ports of Holland, for the pur- 
poſe of being brought into this country and detained proviſionally. 


From that moment it became his Majeſty to de every thing for | 


the owners, which if he had not taken their property into his 
cuſtody, they might have done for themſelyes; to take care that 


"theſe ſhips. and goods might be forthcoming for the benefit of 


their owners, in caſe it ſhould be deemed expedient to reſtore 
them, or for his own ſubjects or himſelf i in caſe hoſtilities between 
this country and Holland ſhould enſue, For this purpoſe the act 
of 35 Geo. 3. c. 80, was paſſed, authoriſing his Majefty to grant 


that commiſſion which afterwards iſſued on the 1 3th of June. 


At this time it was manifeſt that ſhips and goods might be taken, 


the owners of which could not be known, and the object of the 
act ſeems to have been to ſubſtitute the Commiſſioners under the 


direQion of the King and Council as 5 of ſuch unknown 
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ſeveral loſſes, the commiſſion never having been revoked, but on 
5 of the ſhips and 2 It is ſaid however that the declaration 
of hoſtilities put an end to the commiſſion; but that is not ſo; 
| take into their ouſtody all ſuch Dutch ſhips as ffiould artive in 


this kingdom to whomfoever they might ultimately belong. The 


commifffon, but not having done ſo they remained his truſtees ; and 


for this purpoſe his Majeſty conſtituted theſe perſons his Com- 


| fore alſo be admitted that the next of kia to à perſon in'a Aying 


en IN AA TERM 


owners 1 the purpoſe of ſecuring" theſe ſhips aud cargors. In 
this ſtate of things if any ſhips had been brought in the Commiſ- 
ſioners would have been entitled to take poſſeſſion of them under 
their commiſſion, and that right continued until the time of the 


the contrary ſtudiouſſy kept in force for the purpoſe of enabling 
the Commiſſioners to have the poſſeſſion; care, and management 


the object of the commiſſion was to enable the Commiſſioners to 


declaration of hoſtilities might indeed have made them truſtees for 
His Majeſty, and he might i he had thought fit have revoked the 


the object of heir truſt became definite, whereas befote it was in- 
definite. But it it is contended that by a ſubſequent otter, the 
commiſſion was revoked by his Majeſty; Some of the ſhips 
having been taken to keland from neceffity it was thought ex- 


pedient that an adj udication of prize ſhould be obtained, and 


miſſioners to claim in the Court of Admiralty. ' But did this 
Annihilate the firſt commilnon f No; ſo far from it that the order 
of the 10th of Oftober expreſsly reſerves to the ſaid Commiſ- 
ſioners the care, ſale, and management thereof (the ſhips and car- 
goes) as well before as after final adjudication, according to the 
Proviſions of the ſaid act:“ thereby recognizing and confirming 
the ſaid commiſſion as a fubfiſting authority; If therefore theſe 
ups and cargoes had arrived in this country they would have 
come into the poſſeſſion and under the care and management of 
the Commiſfioners. The ſecond objection is the moſt material. 
It will not however be necefſary to enter itito/a diſcuſſion of the 
caſes which have been ded at the Bar. It may be admitted that 


A mere hope or expectation cannot be inſured,” and i it may there- 


ſtate and incapable of making a will, who has propetty on the fea, 
cannot inſure that property. This caſe was put and much relied 
upon in the argument; but it is not at all analogous to the pre- 
ſent. It would be an inſurance not merely againſt the perils of 
he a but 3 the : poltbility of the "OE of the Aying 


man, 


; 
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ma of the arrival of the ſhip, * his death, of the dying man 
ſurviving the party infuring, and of his making a will. Any of 
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which contingencies taking place would prevent any intereſt ac- , , 2 


cruing to the next of kin. It would be impoſſible for a court to 
weigh the degree of probability or reaſonable expectation which 
would conſtitute an inſurable intereſt; A rule has been laid dowu 


dy the Counſel for the Dutch. Commiſſioners to which no excep- 
tion has yet been ſuggeſted, vis. that where nothing intervenes 


between the ſubje& inſured and the poſſeſſion of it, but the perils 


inſured againſt, the perſon ſo ſituated may inſure the arrival of 


ſuch fubject of inſurance, for he has an intereft to avert: the perils 
inſured againſt. On the other hand it was contended for the un- 
der writers that nothing could be infured which was not capable 
of abandonment. But abandonment affords no eriterion of an 
infurable intereſt, for neither in bottomry or reſbondentia can there 
be any abandonment, nor could there have heen any abandon- 
ment of the freight in Thompfon v. Thylor, It is not ſo clear 
however that the intereſt inſured in this caſe might not have been 
abandoned, for if the Commiſſioners are to be cqnfidered as truſs 
tees they might have abandoned with the conſent or for the be- 
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nefit of the ceffuy gue truſe, whoever they may be, in the ſame 


Let us conſider the nature of the in- 


manner as other truſtees; 


tereſt which the Commiſſioners took under theccommiſſion and 
a& of Parliament. It has been contended from the words of the 


act of Parliament that the Commiſſioners could have no connec- 
tion whatever with the ſkips and cargoes until after their arrival in 
a Britiſh port; but the words of the act do not neceſſarily require 
that conftruction. The act appoints them Commiſſioners for the 


management of all Durch ſhips * which have been or may be here- 


after detained in or brought into the ports of this kingdom; that 
is, reddendo fingula ſingulit. which may be detained in or may be 


brought into the ports of this kingdom. Now the words may 


be brought in, to not iſo neceſſarily exclude the idea of a veſted 


intereſt in the Commiſſioners until brought in, as if the La- 
giſlature had uſed the words ſhall have been brought in, In- 
dependent however of : theſe obſervations, it is not neceflary 


that an inſurer mould have ja beneficial intereſt in the property 
inſured; it is ſufficient if he be. cloathed with the character fa 


truſtee, an agent or a coffignee'5/ and if theſe Commiſſioners can 
be conſidered in eirher of theſe capacities, they have an inſurable 


iutereſt. According to the terms of the ſtatute it ſeems as if they 
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may be e in either of theſe: ende iT 0 may be 
conſidered as truſtees for the Crown, or for the perſons who ſhall 
be ukimately entitled to the property; as general agents for the 
purpoſe of diſpoſing of the property on its arrival in England, or 


as ſtatutable conſignees. It is not neceſſary that the particular 
. 6fluy-que: t#uſis ſhould be aſcertained at the moment of the in- 


furance. Conſidering the true ſpirit of the act, and the objects 
which ĩt had in view, it was not poſſible more ſpecifically to point 
. out their ceſlug«que truſts than has been done; but granting the 
Commiſſioners to be merely truſtees for perſons unknown, and 
for objects not preciſely aſcertained at the time when the inſur- 
ance was effected, yet if they were truſtees to any purpoſe, they 
acquired from that character ſufficient intereſt in the truſt property 
to inſure. Truſtees under the Court of Chancery, truſtees for 
lunaties, truſtees for infants, truſtees for all who cannot act for 


themſelves certainly may inſure. And do not theſe Commiſſioners 


fill a character analogous to theirs, when the property is veſted in 


them for purpoſes, which however events may turn out, cannot 


but be beneficial to ſome perſons or other, who at the time are 
obviouſly incapable of acting for themſelves; nay it might not 
perhaps be too much to ſay, that repreſenting the character and 
inveſted with the authority and intereſt of ſuch conſignees, agents, 


or truſtees, they were not only at liberty but were called upon to 


inſure the property. It became their bounden duty ſo to do. 
What was the main purpoſe and object of the act? It was to au- 


thoriſe and empower certain perſons to manage, ſell, and diſpoſe 


of the property to the beſt advantage; lodging the whole 


care, ſuperintendance and conduct of it in them, and giving them 


ſuch powers as might he neceſſary for effectuating thoſe objects. 
Nobody can doubt that they would have been juſtified in taking a 
-warehoule to be ready to receive the goods on their arrival. From 
the moment the Commiſſion iſſued, they acquired a right of doing 
every thing which was neceflary for the protection of the property 
o veſted in them as truſtees. Then was it not neceſſary for the 
protection of the property that ſome perſons ſhould be authoriſed 


to inſure? Would they not otherwiſe have been inveſted by Par- 


Aament with an imperfect and erippled authority; and is it not 
to be preſumed; that when the Legiſlature delegated to them every 


neceſſary power for the beſt adminiſtration of the property, it 
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power of protecting and ſecuring the property itſelf? Cleatly the 
Crown had an inſurable intereſt from the moment theſe ſhips 
wete ſeized, and if ſo the Duich Commiſſioners ſtanding in the 
ſituation of truſtees of the Crown muſt have been inveſted with the 
fame intereſt. When the property was taken out of the poſſeſ- 
fon of the Dutch owners, it was ſcarcely poſſible for them to 
effect an inſurance, or indeed to aſcertain whether it might be 
worth while to attempt to inſure property which his Britannic 
Majeſty had taken into his own cuſtody under circumſtances 


which rendered their intereſt extremely precarious. To prove 


that the Commiſſioners had no intereſt in the ſubject of in- 
ſurance at the time of the loſs, it was ſaid that they could exerciſe 
no act of ownerſhip over the ſhips or goods while at ſea; that 
they could bring no action to recover them if detained, or to 
vindicate any injury done to them; that the. perils of the ſea 
intervened before the commencement of their intereſt, and that 
they had no right to graſp the property before its arrival. Yet 
in this reſpe& they reſembled many other perſons whole intereft 
is contingent. The owner of a ſhip acquires no right to freight 
until the arrival of the ſhip; for though the intereſt - commences 


as ſoon as the goods are put on board, yet by the expreſs words 


of the charterparty the freight is contingent until the arrival, 
Suppoſe a ſpecial conſignment to be made to A in caſe he ſhould 


be living or reſident at London upon the arrival of the ſhip, he 


could bring no action in reſpect of the ſhip or goods until their 
arrival, and yet it can ſcarcely be doubted that he might inſure. 
Suppoſe a man having property both in India and in England to 
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die, and make A his executor for the management of his property 


in India, and B for the management of that in England ; if B 


receive intelligence that property of the teſtator is upon the ſea 
on its way to England, will it be contended that he might not 


inſure? He might be a truſtee for unknown perſons, for con- 


tingent intereſts, perhaps for infants. it is not neceſſary that it 
ſhould be known for whom he was a truſtee, but nobody can 
heſitate to ſay that ex nece/itate he may inſure for the benefit of 
all thoſe who might be entitled to claim under the truſt. Suppoſe 


a merchant upon his marriage to covenant with truſtees in his 
marriage ſettlement that certain ſhips then upon the ſea ſhould 
when they came to England. be 'veſted in them for the purpoſes 
of dhe ſettlement, are we to be told that the truſtees might not 


inſure, becauſe the ſettlor did not in terins "convey and aſſign 
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over the ſhips immediately? A Court of Equity would conſider 
the intereſt in the truftees exactly the ſame as if the ſhips had 


been immediately conveyed. It is objeQted however that the 


Dutch Commiſſioners did not reſemble. conſignees, becauſe they 


were directed to fell and diſpoſe of the property entruſted to 
them according to the directions which they ſhould receive from 
Government. But many conſignees receive goods with orders to 


attend the directions of the eonſignor as to their diſpoſal, and yet 


they are not the leſs able to inſure. So every truſtee is ſubject to 
the directions either of the ceſluy que truſt, or of the Court of 
Chancery. The Duteb Commiſſioners would not have been at 
liberty to diſobey the directions of Government from whom their 
Commiſſion was derived, but in default of directions they like 
cther conſignees and truſtees had the ſole management in them- 


ſelves, and might act upon their own judgment. Conſider- 
ing the circumſtances which gave riſe to the act of Parliament 
under which the Commiſſion iſſued, it ought to receive a large 


and liberal conſtruction from the Court. If Lord Man- 


ficld was correct in the caſe of Le Cras v. Hughes in ſtating 


that a prize agent had an inſurable intereſt, ſurely theſe Com- 


miſſioners who ſtand in the character of public, parliament- 
ary, and national agents and truſtees had an intereſt which they 


might legally inſure. The opinion of Lord Kenyon in Craufurd 
v. Hunter adds much to the weight of Lord Mansfield's great 
opinion upon this point, where ſpeaking of Le Gras v. Hughes he 
ſays, with one part of that caſe I fully concur, and on that no 


doubt can be entertained, VIS, that an agent to a prize has ſuch 


an intereſt in the ſhips coming home that he may inſure, and in 
ſo deciding Lord Mans eld only proceeded upon principles pre- 
vioully ſettled and eſtabliſhed.” If therefore it be argued that 
the intereſt was not complete in the Commiſſioners till the arrival 
of the ſhips, and that the inſurance therefore was premature, the 
opinions of Lord Mansfield and Lord Kenyon give this anſwer, 
that an inchoate Intereſt though imperfect till a given contingency 
ſhall have taken place i is nevertheleſs inſurable, It is not neceſſary 
in this view of the ſubject to enter into the queſtion how far con- 
tingent profits may be inſured, or how it was Lord Mangfield's 
intention. to ſupport inſurances of that kind. Theſe Commiſ- 
ſioners had not a mere ideal expectation of probable intereſt, but 
an intereſt veſted ia them as truſtees. . If indeed at the time of 
making the inſurance x no ſeizure. had been made and the Commil- 

| ſioners 
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ſioners had merely ſpeculated upon the probability of future 
ſeizure, the policy would have been void, as an inſurance upon a 
mere poſſibility. But in the preſent caſe there was an actual in- 
tereſt in the Commiſſioners which nothing could prevent from 
being reduced into poſſeſſion but the perils of the voyage againſt 
which the underwriters, with full knowledge of all the circum- 
ſtances, undertook to inſure them. From this courſe of rea- 
ſoning it follows that the zudgment 15 the Court of King's Hench 
N to be affirmed. 0 
The learned Judges who delivered opinions to the above effect 
were Grabam B., Rooke J., Thompſon B., Hotham B., Macdonald 
Ch. B. and Lord Alvanley Ch. J., the aatter of whom added, that 
he was authoriſed to ſay that Mr. Juſtice Heath, who was pre- 
vented from attending by indiſpoſition, concurred in n opinion with 
the majority of the Judges. 
© CHAMBRE J. was of a contrary opinion. The queſtions that 
ariſe in this cauſe are introduced by a bill of exceptions ten- 
dered to and allowed by the Noble Lord, before whom the 


action was tried at Guildhall, The ſubſtance of the record has 
already been ſtated, and I ſhall not repeat the ſtatement at 
large. The action appears to be brought by the Plaintiffs up- 
on a policy of aſſurance effected by them in their character of 


Commiſſioners for the care and management of ſuch Dutch 


ſhips and cargoes as ſhould be detained in or brought into the 
ports of this kingdom. The Defendant is an underwriter on 


that policy, and the Plaintiffs have declared againſt him in ſe- 
veral counts; but a verdict having been given for the Defendant 
upon all thoſe counts but the firſt : the queſtions now to be de- 


cided ariſe upon that count only, and upon the evidence ſtated in 


the bill of exceptions as applicable to that count. The ſubject 
. of the inſurance is certain Dutch ſhips and cargoes bound for the 
United Provinces, but which by his Majeſty's orders had been 
taken at ſea, and carried into &. Helena, to be brought from 
thence into the ports of this kingdom, which was the voyage 
inſured, and in which the lols happened: and the material aver- 
ments are, that if they. had arrived the Plaintiffs upon their 
arrival would by their Commiſſion have been authoriſed to take 
them under their care and diſpoſition according to the effect of the 


Commiſſion; that they were intended to be brought to London 


for thoſe purpoſes ;' that the Plaintiffs as. Commiſſioners were in- 
tereſted in the hips and cargoes to the full amount ; and that the 
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inſurance was made tor their uſe, beneßt, and gccount 36 Com- 
miſſioners. The Plaintiffs* Commiſſion, dated the 13th June 
1795, is ſet forth in the evidence given by the Plaintiffs, and 
it conforms to the directions of the 35 Geo. 3. c. 80. under the 
authority of which act it was granted, and gives all the powers 
authoriſed by that act to be given to ſuch Commiſſioners. His 
Majeſty's inſtructions of the gth February 1795 to the Com- 
manders of his ſhips of war (which are alſo ſtated) are to bring 
into the ports of this kingdom all Dutch veſſels bound to or for 
any port in Holland; that they and their cargoes being Dutch 


property may be detained. proviſionally. There is alſo evidence 


of the taking of the hips in queſtion under thoſe inſtructions, 


and of the formal parts of the declaration reſpecting the policy, 


the voyage, and the loſs. The reſt of the evidence I need not 
repeat. Whether under theſe circumſtances the Plaintiffs are en- 


titled to recover upon that count of the declaration, on which 


alone they have taken their verdict, is the matter to be decided. 
I feel myſelf in ſomewhat an unpleaſant ſituation, having reaſon 
to believe that the opinion I entertain upon' this caſe may not 


have any ſupport from the opinions of thoſe to whoſe ſuperior 


judgment I have long and juſtly been accuſtomed to defer (a); but 
fo far as reſpects the parties in diſpute I certainly ſhall not regret 
hat my opinion is overruled, as I do not ſee upon what honour- 
able principle the performance of their contract is reſiſted by the 
Defendants who have not been deceived, but have made their 
contract with full knowledge of all the circumſtances of the caſe, 
though at the ſame time 1 think myſelf bound to declare what I 

apprehend (however erroneouſſy) to be the legal reſult of the evi- 
J as applied to the declaration; and I am of opinion that the 
Plaintiffs ought not to recover, having, as I conceive, had no in- 
ſurable intereſt in the ſubject attempted to be protected by this 
inſurance. Probably as the property in queſtion at the time of 
the inſurance was not the property either of his Majeſty or any of 
his ſubjects; and the utmoſt that could be ſaid of it was, that it 


was in a ſituation in which it was likely to become - Britiſh pro- 
perty, an effective inſurance might have been made upon theſe 


ſhips requiring no proof of intereſt, but we muſt take this policy 
and this declaration as they are, and not as they might have been ; 
and the reaſons I have to offer in ſupport of my opinion will 
*PP'F only to theſe two points, that the Plaintiffs were under the 

(a) Mr. J. Chambre delivered bis opinion immediately afier Mr. B, ll Ai be- 


* 


neceſſity 


—, , ˙w ͤ ̃— i —Ä 


Po. RS OW TT” 


aſſiſting us with every remark that can be uſeful to us in applying 
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neceſſity. of proving an intereſt, and that they have Failed: in 
doing it. We are much indebted to the great induſtry and abi- 
lity of the bar in bringing before us all the caſes from whence 
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any principle applicable to the queſtion can be drawn, and in and Others; 


thoſe caſes. Indeed we are threatened on both ſides with over- 
turning a ſyſtem, and creating infinite confuſion in the mercan- 


in Ecror. 


tile world which ever way we determine. I do not ſee the caſe 
exactly in that point of view; on the contrary I think this caſe 


ſands ſo particularly on its own baſis, that if we decide againſt 


the right of action, we diſturb no caſe that has ever been de- 


cided and ſanctioned by the profeſſion, or acted upon by mer- 


chants, though 1 fancy at leaſt that by a contrary deciſion, we 
{hall have the queſtion of intereſt in ſuch a Rate that nothing 


leſs than an a& of Parliament, and one that cannot be frittered | 
away by conſtruction, will be ſufficient to fix the legal meaning 


of an intereſt in caſes of inſurance. Having formed this opinion 


on the particular circumſtances of the particular caſe, I ſhall travel 
very little out of it, and ſhall have but very little occaſion to take 


notice of che multitude of caſes that have been cited. The firſt 
point to be conſidered is, whether upon the policy and declaration 
the Plaintiff (if he can recover) can do ſo otherwiſe than as upon 
a contract of indemnity. I think the Defendant's counſel by the 
authorities they have cited have proved theſe propoſitions; that 
by the | law of merchants, and particulatly by the law of England 


as it ſtood at the time of paſſing the act 19 Geo. 2. a wager policy, 
in which the parties by expreſs terms, ſuch as the words intereſt 


or no intereſt,” or © without proof of intereſt,” diſclaimed the in- 


tention of making a contract of indemnity, was then (contrary 


to older determinations) deemed a valid contract of inſurance; but 
that a policy containing no ſueh clauſe, diſelaiming or diſpenſing 
with the proof of intereſt, was to be conſidered as a contract of 


indemnity only, upon which the aſſured could never recover with- 
out proof of an intereſt. A fortiori ſuch proof of intereſt was ne- 
eeſſary, when by the expreſs terms of the policy the parties, as in 
the preſent caſe, declared the inſurance to be upon intereſt, and 


| that the object of the aſſured was to be indemniſied only. It 


was no anſwer to ſay the poliey ſtates what the ſuppoſed intereſt 


Was, and the inſurers were not deceived: the legal conſequence 


vas and fill is, that the contract is void; there being no intereſt 
%%% TE INLET. 
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5 1 Kere An be B50 loſs, and conſequently wo jndemaicy required, 


n. This appears by the caſe of Martin v. Sitzwell, 1 Sho. 156, and 
| 8 may be collected from other caſes cited in the argument. It 
5 * eg * ſeems that the ſtatute 19 Geo. 2. ſtrongly confirms the doctrine, 
ä that. an expreſs excluſion of intereſt was neceſſary, becauſe the 
recital does not ſpeak of wager or gaming policies generally, but 
only refers to the particular language of the policy by which in- 
tereſt was excluded, and in the enacting part that is the firſt thing 
probibited. Indeed in the caſe before the Court it has been ad- 
. mitted, and I think properly ſo throughout the argument, that 
the Plaintiffs were bound to prove an inſurable intereſt and ſup- 
| pPeoſing that to be ſo it remains to be conſidered iber they have 
at, OS proved it. Much the greater part of the authorities that have 
| been eited have been applied to this latter queſtion ;/ * 
ttzhey have been obſerved upon with great ingenuity, I cannot 
diſcover that they have been at all aſſimilated to the caſe before 
the Court, or that they afford any other argument than this; 
that inaſmuch as Courts of Law have gone conſiderable lengths in 
ſome caſes to protect inſurances where the intereſts inſured have 
ä been contingent, or in ſome degree uncertain and indirect, they 
aKa ate to g all lengths and eonſider every thing an intereſt which 
| the parties chuſe to call ſo. I am not diſpoſed to queſtion the 
authorities in general ; on the contrary. chere appears to me to 
have been great propriety in eſtabliſhing the contract of inſurance 
wherever the intereſt declared upon was in the common under- 
ſtanding of mankind a real intereſt in or ariſing out of the thing 
inſured or ſo connected with it as to depend on the ſafety of the 
thing inſured and the riſk inſured againſt, without much regard 
to technical diſtinctions reſpecting property, ſtill however ex- 
cluding' mere ſpeculation or expectation, and intereſts created no 
otherwiſe than by gaming. What the parties themſelves may do 
they may alſo do by their truſtees, conſgnees, or agents, Provided 
the act done by an agent comes within the ſcope of the authority 
given him by his principal, either expreſsly or impliedly from 
the nature of his employment. The iuſurance of freight is one 
of the inſtances relied upon in argument. It would be a ſtrange 
thing if freight could not be the ſubject of protection by an 
— 8 inftrument which had its origin from commerce, and was intro- 
duced . very purpoſe of giving ſecurity to mereantile tranſ⸗ 


IA 85 | aQions. t is a ſolid ſubſtantial intereſt aſcertained by contract, 
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5 and ariſing From labour and <apita} employed for the purpoſes of 1802. 
commerce; but even in this caſe the exiſtence of a fubject out of TITS 


which freight may ariſe or be earned is neceſſary, as is ſettled by . 
the caſe of Tonge and Watts lately cited and approved of by Lord and Others; 
Kenyon in the caſe of Thompſon v. Taylor. The inſurance of POTN 
profits aſcertained by poſitive contract may be equally Juſt and 
_ reaſonable; and is hardly to be diſtinguiſhed in principle from the 

ceaſe of freight. This was the caſe of Grant v. Parkinſon one of 

the caſes mainly relied upon by the Plaintiffs, though I confeſs I 

do not fee how it applies to the preſent queſtion. A mere ſpecu- 
lation on profit is not inſutable. The intereſt of a captor entitled 

by prize acts or proclamation to have the property condemned 
to him has an inchoate right. It would be ſtrange indeed if 
he could not infure. That he may was ſettled in the caſe of 
Boehm v. Bell, Eaft Term Rep. 154. - In the caſe of life in- 
ſurances it is truly obſerved that the real ſubject of inſurance 
is the property connected with and depending on the life; the 
loſs of the life being only the peril by which that property is af- 
fected or loſt. The caſes of truſtees; of ceſtuy que truſts, of con- 
ſignees and agents call for but little obſervation. No doubt a 
truſtee who has che whole legal eſtate may inſure. The ceftuy 
gue truſt has the beneficial intereſt, ſurely he may inſure. Then 
as to the agent the queſtion muſt always depend upon the nature 
of bis agency. A prize agent (though there is. no decided caſe | 1 

on the ſubject, and it ſeems uncertain whether Lord Mansfield | <0 on o 

7 mieant'that he might inſure the prize or his commiſfi ion) may 50 

> poſſibly be entitled to- make an inſurance as being atithoriſed to 

d do ſo by his prineipal: but before any eaſes on this ſubject can 

apply it muſt be ſhewn that there was a ſubject of agency exiſting 

and that the authority was not more extenſive. than thar which 

the preſent Plaintiffs had under their commiſſion. 1 mall obſetve 

no further upon the caſes, but proceed to an examination of the 

authority which the Plaintiffs really had and the ſtate of the ſub⸗ 

ject of the inſurance. For this purpoſe recourſe muſt be had to 

the Stat. 35 G. 3. c. 80. on which their commiſſion is founded. 

| The firſt part of the act is only auxiliary to a prior Stat. paſſed i in 
the ſame year and the orders of Council therein "recited, aud ir 
regards only the property ſecured here for Dutch friends who 
continued; to be confidered as ſuch notwithſtanding the hoſtile in- 
ſtructions iſſued on the 19th' February preceding. Then in the | 

21ſt ſection the * ee to direct men of ſecurity againſt . 
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i fabjeats 0 f the United Provinces from „dom belles; were 
apprehended. It has reference to the proceedings under the in- 
ſtructions, and after reciting that many ſhips of the United Pro- 


Aae ee vinces and other, ſhips with the goods of ſuch: ſubjects on board 


had been or might thereafter be detained in or brought into the 
ports of this kingdom, and that ſuch cargoes and ſuch goods and 
veſſels might periſh and be greatly iojured if no proviſion was 


wage reſpecting the. ſame. It enacts that the King, with the ad- 


vice, &c. might grant commiſſions to three or more perſons 
authoriſing them to take ſuch ſhips and cargoes into their poſſeſ- 
hon and under their care, and to manage, ſell, or otherwiſe diſ- 
poſe of them to the beſt ad vantage according to ſuch inſtructions 
as they ſhould from time to time receive from his Majeſty, with 
the advice of the Privy Council. The zöth ſection gives a ſimi- 
Jar authority with reſpect to the proceeds of ſuch cargoes of ſhips 
ſo detained,” as being of a periſhable nature, had been ordered to 
be ſold before the act, empowering the Commiſſioners to give 
[the like directions reſpecting ſuch proceeds as if the folew, had 
been made under the authority of their commiſſion. Ihe ſubject 
of the commiſſion ſo to be granted is, I think, clearly and plainly 
deſeribed. It is property actually within the ports of the king - 
dom not confiſcated but detained by a kind of embargo. The 
ſole intent of the commiſſion was, I think, to prevent the property 
in that ſtate from periſhing or receiving damage in our harbours. 
Such being the intent it gives no general diſpoſing power even to 
the Council, much leſs to their miniſterial officers, the Commil- 
ſioners, who have no power of ſale. or abſolute diſpoſition except 
ſo far as in the diſcretion of the Privy Council ſhould be found 
neceſſary or expedient to prevent loſs or damage to periſhable 
cargoes. Acting alone and without the directions of the Council, 
1 do not find that even with reſpect to ſhips and cargoes actually 
detained their authority extends further than to the care and cuſ- 
tody of them. But at the time of the inſurance in queſtion the 
hips had not arrived in England: the property was unchanged 
and remained in the original owners, who had no connection 
7 5 with the Commiſſioners; and without forming aa idea of intereſt 

"ag: ſomething totally unconnected with property, I cannot enter- 
tain the opinion that the Plaintiffs have proved an intereſt in 
themſelves either as owners, truſtees, agents, factors, conſignees, 

<riberyile:” How can it be N that officers ons ap- 


L . 
$5 a 


IN THE FORTY-SECOND YEAR OF GEORGE Il. 

pointed by Government for a political purpoſe with powers. ſo li- 
-mited as "theirs were, and applied to limited objects within the 
deſeription of which the property inſured never came, had an in- 
ſurable intereſt? Whom do they repreſent? Not the proprietor, 
he has given no conſent. There can be no implied authority, 
The full extent of it muſt appear in the commiſſion itſelf. Their 
ſituation has been compared to that of a conſignee: as it ſtrikes 
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and Oihers; 
in Error. 


me no two ſituations can be more diſſimilar. -'By the delivery of 


the bill of lading the property is veſted in a conſignee though it 
is a defesſible property: he has the controul and diſpoſing power 
even while the goods are at ſea; he can transfer them by indorſe- 
Ln ſo as to bind even the general owner for a valuable conſidera- 
HFlave the Commiſſioners any of theſe powers or any thing 
ke that, or any power at all over the property before arrival? It 
is faid that there was nothing between the aſſured. and the pro- 
perty but the perils of the voyage. There were many things. 
There Was the event that has happened, of a declaration of hoſti- 
lities, by which the nature of the property was altered and all 
poffbikty of its becoming ſubject to the authority of the Commiſ- 
ſioners under their commiſſion, whatever that authority might be, 


was at an end. A different direction from Government as to the 


deſtination of the ſhips and cargoes; even the act of the captain 
in carrying them into a different kingdom, as happened in reſpect 
of the ſhips that arrived in Irland; a renewal of amity with 
Holland, any of theſe circumſtances would have had the lame 
conſequence : but whether the poſition be true or falſe the great 
objection appears that there never was any conſignment of theſe 
ſpecific ſhips and cargoes to the Plaintiffs. If the Plaintiffs were 
now to recover I really do not know for whom they would be 
_ truſtees in reſpect of the damages recovered ; but it is not. neceſ- 
| ſary to purſue that inquiry. I do not think myſelf obliged, nor 
do I think a Court of Juſtice ought to ſtrain their faculties for the 
Purpoſe of creating intereſts exiſting 'only in imagination, and 
this to defeat the wile policy of the Law explicitly declared by 
the Stat. 19 G. 2. It is true this is not a caſe under the ſtatute: 
but it is a caſe of intereſt, and nothing can conſtitute an intereſt 
in this caſe which would not conſtitute an intereſt under the ſta- 
tute. The opinion therefore which I think myſelf bound to give 
nag this arc nth is, that it ought to be reverſed. 3 
Vor. AI. ee ae Ee W N Ss g A ma- 
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In an indict- 


ment on the 


39 Geo. 3. 
c. $5. againfl 
a ſervant for 
embezzling 
money re- 
ceived on his 
makter*s ac- 


- count, it is 


not ſufficient 
to follow the 
words of the 
Natute, but 


there muſt be 
a poſitive al- 


legation that 
the money 
was the pro- 


perty of the 
maſter, as in 


other caſes 


, of larceny. 


CASES IN HILARY ERM oy 


b of the Judges . of opinion that the . 
of the Court of King's ee ſhould be n the e N 
Was een e | 


1 14 . 


1 „ ENT ING „ 


8 
145 


Ts was an indictment agathft the prifoner on the 39th 

Geb. 3. c. 85 (a), alleging i that he on, Sc. at, oe. « then and 
there being a clerk to G. S., W. C., Oc. Cc. and employed by 
them in the capacity of ſuch clerk, did by virtue of ſuch his em- 
ployment receive and take into his poſſeſſ on a large ſum of mo- 
ney, to wit, the ſum of 300 . for and on the account of the ſaid 
G. F., W. 7 c., the ſaid maſters and employers of him the ſaid 
* Gregor, and that he the faid * M Gregor afterwatds, to 
wit, on, &c. at, TAY fraudulently and feloniouſly did embezzle 
and ſecrete the ſaid ſum of 300 J. againſt the form of the ſtatute 


in fach caſe made and provided, and fo the jurors aforeſaid upon 


their oath aforeſaid, do ſay, that the ſaid J. M*Gregor' then and 
there, to wit, on, Ce. at, &e. feloniouſly did ſteal, take, and carry 


away the ſaid ſum of 300 l. from the ſald maſters and employers 


of him the faid F. M Gregor, on whoſe account the faid ſum of 
3ool. was ſo taken into the poſſeſſion of him the faid F. M Gre- 
gor, being ſuch clerk fo employed and by virtue of ſuch his em- 
ployment as aforefaid, againſt" the erm of the © ROE We. and 
againſt the peace,” o. 0 

Upon this indictment the ors was krieg at t me Old ab, 
Seſſions in Jannury laſt and was Found guilty, but ! the judgment 


was 'reſpited in order that the opinion of the e Judges 


might be taken upon the indictment. 


Accordingly the caſe was argued on the ; th of e before 


ten of the Judges (ab/entibus Lord "OT Ch. 4 and Heath J.) 


in the Exchequer Chamber. 


* 


(a) Entitled An aft to 8088 * or nneferring money; ED! bonds, bills, | 


againſt embezzlements by their clerks or notes, bankers? drafts and other valuable 
ſervants.” The preamble of the act runs | effects and ſecurities; and whereas doubts 
thus: whereay bankers, merchants, and | | have been entertained whether: the embez- 
others are in the courſe of their dealings.  xling of the ſame by ſuch ſervants, clerks, 
and tranſaQtions frequently obliged to en- 4 and others ſo employed by their maſters 
cruſt their ſervants, clerks, and perſons em- amounts to felony; by the law, of England ;” 


| ployed by them in the like capacity with | the a& proceeds to enaQ the ane as 


teceiving. paying, negociating. exchanging | ſtated in the indictment, 
$: 8 | Know 


maſt 


INTHE FORTY-SECOND YEAR OF GEORGE III. 
EKuoevlyr for the orifency, This inditment cannot be fup- 


8 gurl: for the offence with which it profeſſes to charge the pri- 


ſoner is a larceny ; and if i it be a larceny that offence is not ſuffi- 
ciently alleged. The 39 Geo. 3. c. 85. after recitiog that doubts 
had been entertained whether the embezzling of money entruſted 


to ſervants, clerks, and others, amoungsd to felony by the law of 


* 
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England, enacts that if any ſervant or clerk ſhall by virtue of his 


employment receive into his poſſeſſion any money, goods, We, in 
the name of or on the account of his maſter or employer, and 
ſhall fraudulently embezzle, ſecrete, or make away with the ſame 


he ſhall be deemed to have feloniouſly ſtolen the ſame from his 


maſter or employer for whoſe uſe, or in whoſe name, or on whoſe 
account the ſame was delivered to or taken into his poſſeſſion, 


The Legiſlature therefore having expreſſed doubts whether the 


ſtealing under the particular circumſtances ſtated amounted to 
felony at common law, it muſt now be taken that in paſſing that 
act the Legiſlature did not conſider it as amounting to felony, 
Now though the act provides that offenders of the deſcription 


| therein ſtated ſhall be deemed: to have feloniouſly ſtolen, it does 


not make ſuch ſtealing a felony eo nomine. For wherever a ſta- 


tute raiſes any fact into a felony eo nomine, it is always exprefaly 


enacted that ſuch fact ſhall be deemed a feloty, or that the of- ; 


fender ſhall be deemed a felon. | Thus in the Coventry act, 224 


and 23d Car. 2. c. 1. . 7. it is faid that perſons maliciouſly 


maiming and wounding ſhall be and are hereby declared to be 


felons,” | So it is provided by the Black AQ, 9 Geo. x. c. 22. that | 


offenders againſt that act ſhall be adjudged guilty of felony.” 

The ſame words are uſed in the 7 Geo. 2. c. 21. reſpecting offen- 
ders committing aſſault with intent to rob. But the act in 
queſtion does not declare either that the embezzling ſhall be 
deemed felony or the offender adjudged a felon; but only refers 
the facts to a claſs of felonies the properties of whick a are well 
known to the common law, vis. to the claſs. of larceny, and 


bezzling the maſter's property by the ſervant, ſhould from that 
time conſtitute the crime of larceny and no other, as appears from 


_ at common law, and from the conſideration that i in the few 


" (a) The words . «« * ſhall be deemed 10 bare feloniouly . folen the ſame . his 


maker, ry Fe. 
. 


makes a perſon under certain circumſtances a larron who would 
not have been ſo before (a). The Legiſlature intended that em- 


the doubts expreſſed i in the preamble, whether it amounted to fe- 


caſes 
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ep ch the embezzlement of the property of others has 
been attempted to be treated as a felony, the only queſtion has 
been, whether it was larceny or not? Thus in Rex v. Meers, 
1 Show.” 5 3. a cafe is cited where a Journeyman who had em- 
beraled money received for his maſter and left it in his chamber 
in his maſtet's houſe, and being diſcharged entered the houſe i in 
the night and took the money from the chamber, it was held to 


be no burglary becauſe the taking the money did not amount to 


: felony; that is to larceny, the money not having been taken out 


of the poſſeſſion of his maſter. The ſame principle ſeems to have 
been adopted in Rex v. Bull cited in Bazeley's caſe (a), 2 Leach. 980. 


eld. 3. This conſtruction of the ſtatute is fortified by the expreſ- 
ſion © ſhall be deemed to have feloniouſly ſtolen the ſame,” ſince the 


'< words feloniouſly ſtolen” have been at all times uſed by the Legiſ- 


lature to deſcribe the erĩime of larceny: as appears from 1 Ed. 6. 
c. 12. e, and 3 Ed. G. ic. 3., 8 Klin. c. ., 22 Cur. 2. c. 5. 


J. 3., 3 Will. & Mar. c. 9. . 1, 10 & 11 Mill. 3. c. 23. J 1., 


12 Ann, c. 7., and 24 Geo. a. c. 45. If then the felony created 


by this ſiatute be not an embezzlement or feloniouſly ſtealing 
es nomine, but a lareeny, it ought to have been deſcribed as ſuch 


in the indictment, and it ſhould not only have been averred that 


the priſoner teloniouſly took, ſtole, and carried away the goods in 1 


queſtion, but that thoſe; goods were the property of ſome other 


> . perſon. . * Larceny by the common law is the felonious and 


fraudulent taking and cartying away by any man or woman of 
the mere perſonal goods of another, neither from the perſon nor 
by night in the houſe of the owner.“ 3 ft. 107. S0 in 1 H. 


H. C. Fog. the definition of Bra&om and Britton i is adopted, which 


is fraudulenta contrectatio rei alianæ cum animo. ſurandi in vito 


domino cujus res illa fuerit. It is therefore of the ſubſtance of | 
the crime of . larceny that the thing ſtolen ſhould be res aliena; 
and it is laid down in 2 Hawk. c. 25. % 60. that ©, the want of a 


direct allegation of any thing material in the- deſcription of the 
ſubſtance, nature, or manner of the crime cannot be ſupplied by 
any intendment or. implication whatſoever,” If it be ſaid that the 
crime committed is deſcribed in the words of the ſtatute, ſtill if 
the crime ereated by the latute be e, ir aul Aeenibed 


as ſuch, 


Beſt Sort 1 the 8383 This is an iulidment on a 


 Ratute, and where a. particular offence is created by a: ſtatute it 1s 


(a) Which caſe 1 riſe. to de paſlng of g . 3. bs. To ? 
| 1 ſufficient 
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ſuſñicient to follow the words of that ſtatute in deſcribing the of- 


fence. Now the indictment in the preſent caſe ſtates all thoſe 


_ circumſtances attending the tranſaction, which under the provi- 
ſions of the act conſtitute the offence. It i is true that to conſtitute. 
the crime of larceny. the property taken muſt belong to ſome per- 


ſon ; but there is a great difference between larceny at common 
law and the offence created by this ſtatute, which is a new of- 


fence. - Where indeed an act of Parliament declares that if a lar- 


ceny, be committed under particular circumſtances, the puniſhment 


- ſhall be aggravated, there it remains a larceny at common Jaw 


and muſt be treated as ſuch in the indictment. But here the Le- 
gillature conſidering that thoſe circumſtances which by the act in 
queſtion are now declared to amount to larceny, did not before 
that ſtatute amount to that offence, have in terms deſcribed the 


circumſtances which ſhould for the future be puniſhed as larceny, 
and have therefore created a new offence and not adapted a new 
puniſhment to an old offence. If indeed this offence had been 


larceny before the act, an offender would have ſuffered the ſame 
puniſhment before the act as he now receives under the provi- 
ſions of the act, and the whole enactment would have been nu- 


Skar. 


At the Old Bailey Seffions 1 in April following Thompſon Baron 


delivered the opinion of the Judges that the indictment was de- 


fective for the objection taken by his Counſel ; for that the new 


offence created by the a& of Parliament being a larceny, it 
muſt be deſcribed in the indictment as ſuch and with all the 


properties of a larceny. 


LarxINS v. LARKINS (a). 


bs following certificate has been ſent to the Lord Chancellor. 


This caſe has been argued before us, and we are of 


opinion that the deviſe of the eſtate in Middleſex to John Paſcall 


Larkins and Samuel Enderby, to whom together with George 
Smith the ſaid eftate was deviſed as joint tenants in truſt to be 
ſold, was not revoked by the teftator's having ſtruck out the name 
of the 2 George Saat after the execution of the ſaid will. 
| | ALVANLEY. 
G. Rooxkx. 


Eo ded one A. CHAMBRE. | 


50 5 {a) Vid. ante, p. 16. 
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ARGUED and DETERMINED 


55 | | IN THE 


Court of COMMON PLEAS, 


un . | 
_ Eaſter Term, 


In the Forty-ſecond Year of the Reign of GronGe III. 


2 N . 


Sir Edward Law Knight, his Majeſty's Attorney General, ſuc- 
| Bench, and was created a Peer of the United Kingdom of Great 
Ellenborough in the county of Cumberland. 
ſucceeded to the office of Attorney General. 


Prince of Wales, was appointed Solicitor Genera to his Majeſty, 
and was Aiehted. 


BUCKLER v. RAWLINS. 


us was a rule calling upon the Plaintiff to ſhew cauſe why the 
judgment ſigned in this action ſhould not be ſet aſide for ir- 
3 WORK 
It appeared that the Defendant had given a warrant of attorney 
to Mr. Charles Arnold, an attorney of this Court, to defend the ac- 
| tion, that Mr. Arnold had employed Meflrs. Cardale, Halward and 


S irregul arity. -_ | 
Brea 1 WER f ER N 


URING the Eafter Vacation the Right Hon. Lloyd Lord Kenyon, 
Lord Chief Juſtice of the Court of Xing's Bench, died at Bath. 


Britain and Ireland by the title of Lord as Bt Baron of 


The Hon. Spencer Perceval, Solicitor General to his May iy, 


| ceeded to the ſituation of Lord Chief Juſtice of the Court of King's 


And Thomas Manners Sutton Eſq. Chief Juſtice of the North | 
Wales Circuit and Solicitor General to his Royal Highneſs the 


* N May Gth. 


If an appear - 


ance be en- 


tered in the 


name of an _ 


agent to the 
attorney for 


the defend- 


ant, and the 
plea be deli- 


vered in the 
name of the 


latter, and 


he plaintiff banken enter up judgment for want of a ples, the Court will ſet adde thix judgment for 
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 BuCKLER - 


| warrant, of attorney was given to TONY fins.) . 


| - agents abd not principals, and urged that it 
Aa appeared /from thele enttits to be the prac - mer r opinion, 


CASES IN EASTER TERM | 


Spear, alſo attornies of this 35 as his agents in the cauſe ; chat 
Meſſrs. Cardale, Halward and Spear had given an yndertaking 
to appear, and in purfuance of that undertaking had entered an 


appearance for the Defendants in their own names; that they 
afterwards obtalhed time to plead, and before the tion of ſuch 
time delivered a plea in which it was ſtated that the Defendant by 
 - Charles Arnold his attorney came and defended the wrong and in- 


jury when, ic, though the ,plea was indorſed Cardale, Halward 
and a agents for Arnold; that a plea was afterwards de- 
manded by the Plaintiff, and no other plea having been delivered 


the Plaintiff ſigned judgment. 


Shepherd and Beſt Seijts. 1 ſhewed. cauſe and bontended that the 


plea was irregular and therefore the Judgment, was  Wetranted, 


for that as the ne was entered! in the name of Cardale, Hal- 


war and Spear, it was not competent to the Defendant to deliver 
2 a plea | in the name of Arnold, without an order for leave to change 


the attorney ; that the circumſtance which had been ſtated that 


Meſs: Cardal, Halward, and Spear, were poly the agents of Ar- 
nold, could make no difference lince they had entered. the appear · 


ance in their own names without making any mention of the prin- 


cipal; aud that although Mr. Arnold might have received a war- 
rant to defend from the Defendant, yet the Plaintiff could know 


nothing of hat circumſtance and ought not to be affected by it. 


Coctell Serjt. contra inſiſted that the Plaintiff” s attornies in this 


. caſe hall adhered to the uniform ptactice both of the King's Bench 


and of this Court: as to the former of which he referred to a cer- 


tiſicate of the Maſter of the King Bench, and as to dhe utter he 


was confirmed dy the officers of this Court. „ 
The Court underſtanding that it was the conſtant a ">" 


; agents are employed for them to enter an appearance in their own, 


names and afterwards to deliver a plea in-the name of their prin- 


_ cipal, thought the Judgment irregular, and obſerved that if the 


plaintiff had thought proper to ſearch he would. have found that the 


* 


(a) Shpherd Sei on the next day referred | tice for attornies when 1 as ts 
-to the Appearance-book, which contained to ſtate that efrcumſtatice in the Preecipe from 
many entries of appegrances, wherein it | rg gs ring ir made dat by the 
was expreſſed that the attornies 2ppeared as. | officer, which had not been done in this 
caſe. - But the Court adhered to x their for- 
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*. was an 40lo of welpas de bonis enn, directed by 
the Lord Chancellor for the purpoſe of trying a queſtion of 
bankruptcy.” The Defendant pleaded the general iſſue and two 
ſpecial pleas i in the firſt juſtifying the taking under the ſtatute 


1 13. Eltz. c. 7. and i in the ſecond under the ſtatute 1 Fac. HET 3. 5 


To both the ſpecial pleas the Plaintiff replied De Ld 2 Pro- 


4 prid abfque zali cauſd. | 7 


The cauſe was tried before Lord Alvanley Ch. J. at the GH, Zl. 
ſittings after laſt Hilary term when a verdi& was found for the 
Plaintiff, with liberty for the Defendant to move che Court to ſet 
that verdict aſide, if, under the following circutriſtances they 
ſhould think the comliifion of bankruptcy upon which the De- 
feudant relied was valid. The commiſſion iſſued on the petition 
of the Defendant who was reſident in England upon a debt due t6 


'himfelf and his two partnets Alexander Reid and Fanies Hector ſub- 
jects of this country but reſident and carrying on trade at that time 
at Fluſhing a a port belonging to the enemies of this country. 

Beſt Serjt. now. moved for a rule to ſhew cauſe why the verdickt 
ſhould not be ſet alide, and A new trial be had, cohtendiag that 
5 though it was true that if the debt upon which the petition iſſued 
was ſuch as could not be ſued for at law it would not be ſuffieient 
to ſupport the commiſſion, yet as all the three joir.. creditors were 
Britiſh ſubjects, the mere circumſtance of two of them being reſi- 
dent and trading in an enemy's country would not bar their right 
: fo recover; for that in the plea of alien enemy it is' neceſfary to 
aver that the Plaintiff was botn out of the King 8 allegiance (a); and 
that he was adhering to the. King” s enemies, neither of which cir- 
cumſtances could have been alleged in this cafe : that the right of | 
4 natural born ſubject of the King can neither be forfeited by time 
or place, but only by! his own, miſbehaviour, 1 BY. Com. 371, and 
chat! as there was no pretenee for ſaying that the two perſons who 
vere reſident at Haines kay fo n on US Sr, A $ enemies as to 


e t r $4, ll J. 1 not neceſſory Es 
the caſe of Sparenburgh, v. Bawnetynt, ae, \ pai en. | 


May 10 b. 


A com miſſion 
of bankrupt 
founded on 
the petition 
of A., a Bri» 
tifh ſabjet 
re ſidentin 
England for a 
debt due to 
himſelf and 
his partners 
B. and C. 
alſo Britiſh 
ſubjeQs, but 
reſident and 
carrying on 
trade 1 in an 
enemy's 
country, 
cannot be 
ſupported. 
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M <p CASES IN EASTERN TEM 


Wor *r an action for the debt upon which the commiſſion was founded. 


V 


Hires, ud ALvantzy Ch. J. Moſt certainly every natural born 
ſubject of England has a right to the King's protection ſo long as he 
entitles himſelf to it by his conduct; but if he live in an enemy's 
country he forfeits that right. Though theſe perſons may not have 
done that which would amount to treaſon, yet there is an hoſtile 

adherence and a commercial adherence; and I do not wiſh to hear 
eb "2h argued that a perſon who lives and carries on trade under the 
protection and for the benefit of an hoſtile ſtate, and who is ſo far a 
25 merchant ſettled in that ſtate tha 
_ bſcation in a court of prize, is yet to be conſidered as entitled to ſue 

" | - as an Engliſh ſubject in an Exgliſb court of juſtice. The queſtion 

is whether a man who reſides under the allegiance and protection 

1669 of an hoſtile ſtate for all commercial purpoſes, is not to be con- 

ſidered to all civil purpoſes as much an alien enemy as if he were 


a natural born ſuby ect of France, ſhould be entitled to more right 
than a native Frenchman would be a monſtrous propoſition, While 
the Engliſhman reſides in the hoſtile country, he is a ſubject of that 
country, and it has been held that he is entitled to all the privileges 
of a neutral country while reſident in a neutral country (a). I 
cannot therefore entertain ſufficient 13 85 an this ſubject to t 
a rule to ſhew cauſe. OY | 

Rook J. Ithiok we ought not to grant a rule to ſhew cauſe. 
It; is well known that if an alien enemy be reſiding here under the 
King's protection he may ſue ; but if an Engliſhman be reſident in 
an hoſtile country the King cannot enable him to ſue. The reaſon 
of the diſability of the perſon reſiding in an enemy's country, is, 
wat the fruits of the action may not be remitted to an hoſtile coun- 
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any other perſon. I am of opinion therefore that the petitioning 
creditor could not have maintained an action in this country for 


OT that che commiſſion canüot be ſupported. en 


= PORES (a) Marryatt u. Wilks, ante, rol 1. f. 430. 1 
_ nad IRE. W Ib 9.0 | 566 CHAMBRE 


* 


1802. be guilty of treaſon, they had not forfeited their right to maintain 


is goods would be liable to con- 


g born there? If we were to hold that he was not we muſt contradict 
all the. modern authorities upon this ſubject. That an Engliſbman, 
; wy from whom France derives all the benefit which can be derived from 


ry and ſo furniſhfèſources againſt this country. For that pur- 2 
poſe the caſe of an Engli/bman reſiding abroad does not differ from 


that debt which is the foundation of the commiſſion and _ 
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CHAMBRE J. The plea of alien enemy: is either i in bar or Ker 


ment of the action. Though I do not controvert what is laid 
dowyn in general terms in Black/one's Commentaries, yet I think 
many diſtinctions ariſe out of that general ebe u [ have 
no idea that the preſent commiſſion can be ported. 

Vel. took en * * motion. 


| Counen Adaiinifienor; of Gan 5. HARDCASTLE and 
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T*. Was an action of — bionght = the Plaintiff + in his 
charaQer of adminiſtrator -on a ſpecial agreement for the de- 
livery of tallow entered into by the Defendants with the inteſtate 
in his lifetime... Gn the trial-of the cauſe a-verdiQt having been 
found for the Defendants a rule 2% was obtained calling upon the 
Plaintiff and Robert Maate, Samuel Morgan and Thomas Pickard, 
to ſhew- cauſe why itſhould-not be referred to the Prothonotary to 
tax the Defendant's coſts in the cauſe and why the coſts fo taxed 
ſhould not be paid to the Defendants by the Plaintiff or by the ſaid 


N. M., S. M., and T. P. This rule was obtained upon an affi- 


davit ſtating that at the trial it was admitted that the ſaid R. M., 
8. A., and T. P., were the perſons for whoſe benefit the action 
was brought, and that when the contract upon which the action 
was founded was produced in evidence it appeared by an indorſe- 
ment thereon that it had been aſſigned hy the Plaintiff to the ſaid 
R. M., S. M., and 7. P., who, ſucceeded to the inteſtate's buſi- 
neſs and premiſes upon his death, and that it alſo appeared in evi- 
denee that the ſaid contract had with the privity and conſent of the 
ſaid R. A., S. A., and T. P., or one of them (a), been annulled. 

Beſt Serjt. ſhewed cauſe and inſiſtad that according to the caſe of 


Tustenſall v. Groote, ante, vol. 2. p. 2 53. (6), the Plaintiff having ſued 


in his character of adminiſtrator on a contract made by the inteſ- 


tate in his lifetime and which therefore could not be put in ſuit by 
the Plaintiff in any other charaQer, could not be. called upon to pay 

colts, and that the other perſons upon whom. the rule viſi 7 Was 

| ns in the alternative could not. be afſeQed by any order of. the in 
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%s notes that the plainuff himſelf bad wh el. 75 5 


ee the contract. See the next Pages 
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Piaintiff ſued 
as admini{- 

. trator upon 

a contre 
made with 
his inteſtate 
and aſſigued 
by the Plain- 
tiſf to J. S. 
for whoſe be 
nefit the ac - 
tion was 
brought. 

It appearing 
that the con- 
tract had 
been annull- 
ed with the 
privity both 
of the Plain- 
tiff and F. S. 
and that the 
former was 
indemnifed 
by the latter, 
and a verdict 
being favnd 
for the De- 


fendant, the 


Court made 
an order on 
the Plaintiff 
to pay the 
coſts. ; 
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Court, for though they might i in fact be the perſons really intereſt 
ed in the ſuit, yet not being in any way before the Court as parties, 
the Court had no juriſdiction over them for ſuch a. purpoſe. He 
urged that if coſts were awarded upon the record it would be error, 


and that the Court therefore would hardly do that by indirect 


means which they had no direct authority to do, and which might 


not when done be ſubmitted to the reviſion of a court of error. 
He alſo obſerved that the privilege of theadminiftrator to be exempt 


from the payment of coſts where neceſſarily ſuing in that character 


was not affected by the circumſtance of his ſuing for the benefit of 
others, ſince in Wilton v. Hamilton, ante, vol. 1. p.445. an admi- 
niſtratrix ſuing on a policy of inſurance made i t the lifetime of her 
huſband whoſe repreſentative ſhe was, had been held not liable to 
pay coſts, though the policy had been effected in her huſband' 
name for the joint beneſit of himſelf and two others who were 
ing at the time when the action on the policy was com- 


menced 19 gn W © the Poliey an ibs: in n their own 


bs * * 


names. 95 r 9 17 cee 
ee and: lad de Serj contra were hens by _ © "6 


Lord ALVANLEY Ch. J. So much has been ſaid in this caſe 
reſpecting the right of the Court to make this order upon the 


Plaititiff, (for upon him only and not upon the other perſons who 
are not parties before the Court the order muſt be made) that [ 


| think it neceſſary to Nate the grounds upon which I feel myſelf 


bound as a Judge to accede to this application. The Plaintiff (a] 
is the adminiſtrator of a\perſon who in his life-time entered i into a 


written agreement to accept à certain quantity of tallow at a par- 


: ticular-time and price. After his death this contract. being found 
among his papers, it was ſubmĩtted to the opinion of his friends 


whether 1 it would be for the benefit.of. his eſtate" that this contract 
mould be carried into effect; and it being determined that it was 


| better for the eſtate not to run the riſk ariſing from the ſpeculation, : 


an application was made to the Defendants to releaſe the Plaintiff 
from the agreement; which was acceded to by the Defendants, 


and the agreement put an end to. That fact the Jury has found. 
From that time the agreement was mere waſte paper, and 2 


155 put it in ſuit did ſo fraudulently. This paper however w 


delivered vp * the Defendants, and the price of tallow aving 


(@) Theſe th e 0 fally: Rated in the affidavits, but the cauſe had been tried 


before his W 8 | | a 


\ 
\ 
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Hawes v. Saunders, 3 Burr. 1584. and Higgs | 


3 Burr. 1451. 1 Bl. 451. . Bennet Ve | 
Cale, and e 1927. 


+ ME 


A ſen, and Moate, Morgan, and Pickup having ſucceeded to the 
trade and premiſes of the inteſtate by purchaſe, have this paper 
aſſi gned to them, the effect of which had been previouſly annulled. 
Though ir does not appear upon the affidavits, yet it was avowed 
at the trial that Moate, Morgan, and Pickard in fact brought the 


action and indemnified the Plaintiff. The queſtion is, whether 


under theſe circumſtances we can oblige the Plaintiff to pay the 


coſts of the action? 1 admit that an executor or adminiſtrator, 


neceffarily ſaing as ſuch; is not made liable to coſts by the ſtatute, 
and that no coſts can be awarded againſt this Plaintiff on record. 
But we are to decide whether, as this Plaintiff has been guilty of 


an abuſe of the proceſs of the Court, we cannot order him to pay 


the coſts for that contempr? The reaſon why an executor or 
adininiftrator i is excuſed from the payment of coſts is, becauſe he 
is not ſuppoſed to know the imbecillity of his on ſuit; which 
reaſoiv by: no means applies to the preſent Plaintiff. It has been 


ſuggeſted by my brother Rooke, that where an executor or admi- 
niſtrator introduces coſts by his own negleQ, as where he ſuffers 


himſelf to be nonproſſed, he is liable to the payment of thoſe coſts. 
And certainly it does not follow from the ſtatute not having given 
colts againſt executors or adminiſtrators, that where executors ot 
adminiſtrators lend their names to other perſons improperly, the 
Court has no authority to puniſh them. 

Rooxt J. I am of the ſame opinion. It is clear upon the 
ſtatute that where an executor or adminiſtrator neceſſarily ſues as 
ſuch he is not liable to coſts. And yet it has been holden that 
where an executor or adminiſtrator, is guilty of miſbehaviour he 


thall pay, coſts. 'As where be ſuffers himſelf to be nonproſſed (a); 
fo. where he has knowingly brought a wrong action, or otherwiſe | 


been guilty of a wilful default, he ſhall pay. coſts, upon a diſcon- 


14 2 


* S4 


tinuauce e or for not proceeding to trial according to notice (e). 


Then! if the Courts have fo, far got. the better | of the ſtatute as to 
make executors and adminiſtrators pay coſts i in theſe caſes, I ſee 
no reaſon why, an adminiſtrator ſhould not pay them where he 


— 


brings. an aQion contrary, 40, his own. agreement. 


10414 


I am therefore 


(a) Lane v. Nicholls; Co. Cer Ps), 14, (ell Han. 5; Med: 98. ly Be . 

Mecata, 2 Ld. Ray. 865. 1 Salt. 314+ S. 1 

v. Warry, 6 T. R. 654. g But Where the omiſſion to proceed to trial 

(b) Hayden v. Norton, Co. Ca. Pr, 29. | does not ariſe from the plaintiff's own de- 

Barnes 169. ed, 3. S. C. Harris v. Foner, | fault he ſhall not pay the colts, Ogle v. 
II. Mat, . 13 3, ed. 3. 352 
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1802. g of opinion that we ought to wl an order ee the Plaine to 


| 8 pay theſe coſts. 


nne Cual J. em erf the a. opinion. With reſpect to the 
essrus. cafe of Wilton v. Hanltes which has been cited, the action was 
„ fairly brought by the executrix in reſpe& of an intereſt, claimed as 
dae to the teſtator's eſtate; and though it were competent to either 
of the other two perſons, who were jointly intereſted with the 
dtteſtatot, to have brought the action, yet as the action was bond 
fade brought by the executrix, who had a right ſo to do for the 
benefit of the eſtate, there could be no pretence for making her pay 
the coſts. The caſe of Tatterſall v. Groote proceeded entirely upon 
the conſtruction of the ſtatute reſpectiug coſts. But here the caſe 
is quite different. A complaint is new made againſt the Plaintiff 
„ a fraudulent abuſe of the proceſs of the Court in lending his 
18 name to other perſons. This is a groſs fraud. And What is there 
in the ſtatute of coſts which prevents the Court * Puniſhing 
the Plaintiff for ſuch miſbehaviour? 
- Per Curiam, In drawing up the Tos 2 it be referred 
do the Prothonotary to tax the Defendant's 
Coſts, and let it be ordered that the Plain- 
219913, 024 4 2. tiff do pay the ns," ee muſt 
dbdbe entered without cofts. 8-220 
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\ Rile having been obtained. to mes cauſe why the Amen 


ments in an in the original action between theſe parties, as well as the 
original ac- - 


tion and the 5 in che actions againſt t the bail, ſhould not be ſet aſide; 
jodgments in 


E Vaughan, Serjt. objected that the rule had been obtained upon 


| N one motion only, and one affidavit entitled i in the original action, 
ſet aſide upon whereas. he contended there ought to have been ſeueral motions 
one motion * ' 57 


and one affi- 0 ſeveral affidavits. 
davitentitled 


in the velgh-- "But The Court were of - opinion that the 222 had been obtained 
9 according to the uſual practice; and that if the ee in the 


Wo Sion failed the 3 actions muſt fail alla. 
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This cauſe was tried bene Lord 1 Ch. 4 at the 


Cuildball Sittings after laſt Michaelmas Term, when the following 
fas appeared in evidence. The goods in queſtion (conſiſting of 
118 hams and 25 ſides of bacon), were ſhipped by the Plaintiff, 
' who was a dealer in bacon. and hams at Newcaſtle, on board- the 
Formoſa, directed to 4 perſon of the name of Wi gon in London, 

by whom they had been ordered. On the iſt of June 1801, 
Wi Jon wrote and ſent the following letter to the Plaintiff at New- 
caſtle. This ſerves to acquaint you that from a. heavy diſap- 
pointment I am deprived anſwering my engagements. . It is, dif- 
neſſing to ſay I am under the neceſſity to refuſe my acceptances, 
the more ſo as your account is the heavieſt I have. This unfore- 
ſeen accident is cauſed, by the embargo in the Baltic, I flatter 
myſelf by having time I ſhall ſurmount my difficulty, but if that 
cannot be allowed I muſt give every thing [ have in ſatisfying my 


creditors. 1 have received the 4 hogſheads per Ne une. Parkin- 
fon, but ſhall not apply for the 3 bogubeadt by the Formoſa. Little 
did I think this would have been the caſe, or I would never ha ve 
ordered any goods from you. Nevertheleſs if I meet with can- 
dour and patience 1 ſhall be able to ſurmount all my difficulties.” 

This letter reached the Plaintiff at Nerocaſtle on the 3d of June, 
and by return of poſt, viz. the 4th, of June, the Plaintiff wrote to 
Wilſon ſaying, If I find you an honeſt mau you ſhall have every 


indulgence from me, but making no mention of the goods on 


board the Formoſa. As ſoon as the arrangement of his concerns 
would permit the Plaintiff ſet off from Newco/Ye for London, and 
arrived on the evening of the 7th of June. Previous to the letter 
of the iſt of June, vis. on the 22d of May, Wilſon, had directed 
«he Defendant, at whoſe wharf goods were uſually landed for him 
and kept till ſent for, to receive the goods coming by the Formo/a, 
and had accompanied his directions by an order to the Captain of 
the Formgſa, in the uſual form, to deliver them to the Defendant 


A. of New- 
caftle ſhipped 
oods for 
ondon to or- 
der of B. 
before their 
arrival B. 
wrote to ſay 
that he was 
in failing 
circumſtan- 
ces, and 
would not 
apply for the 
goods on 
their arrival; 
to this A. re- 
turned a ge- 
neral anſwer, 
without mak- 
ing any men- 
tion of the 
goods, but 
immediately 
left Newcaſtle 
for London, 
and on his 
arrival ap- 
plied at che 
wharf . 


where the 


goods had 
in the mean 
time arrived, 
(and where 


goods ſhip- 


ped for . 
uſually were 
landed and 
kept till ſeat 


for by him) 


teadering the 
freight and 
charges paid 
for the goods, 


and requiring 


a delivery of 
them, which 
was refuſed 
anleſs upon 
payment of a 
general ba- 
lance due 


from B. to C. 


forwharfage; 
Held that the 
conttact as 
berwe-n A. 


and B. having been reſcinded previous to the arrival of the goode, C. bad no right to retain againit A. 


for a peneral balance due to him from B. 


Semble, that the goods were no __ in rag when arrived; * the wharf of. Cz where the goods of 


A. were uſually landed and * 


7 


VJ E 


2 — 1 —— — ax — Feed ih. a ER 


—— i S ————— 
= by 10 — > 4 , — x "2 RT 
2 * —— onions — — 2 —— ˖— Aide — — 3 


r 


"x 7 — » 
, k 4 * . % — — 
1 o 8 < _— 
o 2 1 D * 
S* 5 2 
* 1. ** ko” . * 


8 


rr ee 


—- 


r EASES "188 EASTER TERM. 


Nienna - 


— 


1802. or bearer. Wilſon was indebted to the Defendant to a conſiderable 
— amount on a former account, as well as for the freight and charges 
8 of the goods in queſtion, which arrived at his wharf on the 4th 


 , Gow, of June, and which the Defendant, not having been informed by 


 Witfon of þis letter of the 1ſt of June to the Plaintiff, paid: The 


Plaintiff His arrival in London demanded the goods in queſtion, 
and tendered. to the Defendant the freight and charges ;- but the 


be Defendant refuſed to deliver them up unleſs upon payment of the 
. 1 general balance due to him from Ni ton. The jury found a ver. 
b 26 7 dic for the Plaintiff; but liber y was teferved to the Defendant to 
loans move tc to have. that verdict ſet aſide and a verdict entered for bim- 
6 elf, if the Court ſhould think him. entitled ens Peg point. of 


#41 


E bee, law,. : 
5 Wo, ot gly a Aale je for that pirpoſ having been ee 
"IFN bran? T in the courſe of laſt term 

4606 ee Bayley Serjt. 'ſhewed cauſe. The preſent verdict My be ſup- 
568 1h 5 ported upon two grounds, 1ft, That the goods in queftion before 
er 20m they came to the Poſſeffion of the vendee were ſtopped in tranfity 


Hes | * = by the vendor: ans That the contract having been reſcinded by 


the conſent of te parties before the goods tame to the wharf of 
tte Deferidint, the property in them reveſted in the Plaintiff, and 
__ onfequently'the Defendant has no lien. upon them but for the 
Amount of the freight and charges. With reſpect to the 1ſt ground 
t is to be obſerved, that till the arri val of the goods at the Defen- 
diant's wharf they were moſt clearly in trunſſin, and that che mere 
landing them at the wharf does not put an end to the tranſitus, 
ſince the wharf of<the Defendant was not the ultimate place of 

their deſtination. That the right of the vendor to ſtop in tranſitu 

s not put an end to by delivery of goods to an agent appears from 

che caſe of Hunter v. Beal, cit. 3 T. R. 466. where a delivery to 

hk inn-keeper on their way to the vendee, was held not to affect 

"the vendor's right, though the inn - Keeper had informed the ven- 

dee of his receipt of the goods for him, and actually ſent them to 

a quay to be ſhipped on account of the vendee in obedience to his 
- orders, but being too late to be ſhipped, they were ſent back to 
the inn- Keeper, and afterwards claimed by the vendbr.” [The 
"Court ſeemed to incline againſt the Plaintiff upon this point, be- 
: cauſe Milſon appeared to have uſed the Defendant's wharf as his 
+ own warehouſe,” and expreſſed a wiſh rather to hear the ſecond 
point argued.] Milſon having propoſed to the Plaintiff on the it 
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of ie. when the goods were certainly in  tranfits that the con- 
tract ſhould be reſcinded, « and the plaintiff having acceded to that 
propoſal, the goods, muſt be conſidered as having reveſted in the 


Plaintiff from the iſt of June. That it was competent to Wi Jon 
to reſeind the contra d under the circumſtances in which he ſtood. 


appears clearly from Athin v. Barwick, 1 Sir. 165. the deciſion 
of which caſe has been uniformly approved, though the reaſons 
on. which the judgment proceeded have been ſometimes im- 
pugned ; as. in Harman v. Fi ber, Cowp. 12 5. and Mate v. Ball, 
2 Foft, 124. That caſe decides that although the goods reach the 
vendee, yet il if he refuſe to accept them, fuck refufal will bave the 
effect of reſcinding the contract from the” time of the refuſal, 
though the affent of the vendor i is not given tilt afterwards. In 
the caſe of Salie v. Field, T. R. 211. where the contract was 
reſcinded by a countermand of a prior order of the goods by the 


vendee, the ur tertii had as in this eaſe intervened, for the goods 


had been attached in the hands of the vendee's packer. Imme- 
diately on the receipt of Miſſon's letter the-Plaintif came up to 
town, and the firſt thing he did was to demand his goods from 
the Defendant ; if there was no poſiti ve aſſent therefore to the 


reſeindi ing of the contract by the Plaintiff, ſtill his conduct evinced 
that affent moſt unequivocally. If then the contract were re- 


ſeinded from the Iſt of June, when the goods arrived at the 
Defendant's wharf they were the property of the Plaintiff and not 
of Wilſon, conſequently the Defendant could have no lien for the 
general balance due from the latter, and this defence muſt be 


conſidered as an attempt on his part to Seer the debts of 


Wilſon with the Plaintiff's property. 
| Sbepberd Serjt. in ſupport of the rule.” The Defendant FE al 


A $ bo for his general balance upon all goods belonging to Wilſon | 


which ſhould. come into his hands, and having received the goods 


in queſtion from Wilſon under an order given to him for that pur- 


poſe, he has in fact received them in the nature of a pledge. Now 
no caſe can be ſtated in which the vendee of goods has been allowed 
to reſcind the contract ſo as to diveſt the rights of a third perſon, 


do many ' obſervations have been made upon the caſe of Aubin v. 


Bar tick, that it cannot be conſidered of any very great authority: 
and indeed that caſe goes no further than to determine that where the 
vendee offers to reſcind the contract before he has dene any a@ to 
give any right” in chem to a third Pare, and wt offer is ; Secopted 
| FEA} © n TOOL: een (Wap #1720 . "Dy 
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7 by. the wo the property in. the goods is reveſted i in the latter, 
—— With reſpect to Satte v. Field, the contract as between the parties 


RicfianD-e 
sn Was determined to have been reſcinded before the goods came into 


| Gore. the hands of the packer : 7 but in that caſe the packer claimed no 

5 lien; conſequently the caſe, affords. no ground for deciding againſt 
the lien of the Defendant. . In the late caſe of Neate v. Ball, the 

Court of King”. 'r Bench decided againſt the attempt of the vendee to 

reſcind, the contract after the goods. had once been received ; for 

though it was before the act of bankruptcy, yet being! in contemp- 


lation of it, the attempt was held void. In this caſe the Plaintiff 
derives his right to take back che goods under the letter of the 1f 
of June, that is under an act of Wilſon. before the delivery of the 
goods, but not communicated to the Defendant. The attempt 


therefore to reſeind the contract on the part of Wilſen was 2 fecret 
act in fraud of the Defendant, who. received the goods upon the 
Faith of the lien for the general balance of accounts, Had the cir- 
-cumſtance been communicated to the Defendant before. the delivery 
it would have: been otherwiſe; and poſſibly, the Defendant was 
 »induced:to-forbear arreſting Miſſon for the debts due to him upon 
the expectation of diſcharging the balance by the goods directed 
to his Wharf. The whole therefore of the Plaintiff” 8 claim i is made 
rchrough an act done by Ian in fraud of the Defendant. It may 
be obſerved moreover that the anſwer of the Plaintiff to Wilſon's 
offer to reſcind the contract 1 9 not a direct aſſent, but leaves the 
matter open to be decided upon as he ſhould find moſt advan- 
tageous upon his arrival in London. Now in Smith v. Fieli, 
85 7. R. 402. it was decided that unleſs there be an aſſent of the 
vendor the contract is not reſcinded. The preſent caſe differs el- 
-ſentially tram tliat of a ſtoppage in trauſi Ju, where the right to take 
the goods ariſes: out of the original property of the conſignor: but 
here when the goods were ſeized the tranſitus was at an end, and 
the only right to take them was derived from an agreement of the 
vendlee to reſeind the contract; the Plaintiff therefore claimed un- 
der the vendee, and before he could take the goods he ought to 
have ſatisfied all the charges to which the latter might have ſub- 
jected them. If. Wilſon inſtead of reſcinding the contract had ſold 
tbe goods to a ſtranger, could ſuch a perſon have taken them out of 
the hands of the Defendant without ſatisfying the general balance! 
N e I then ſuch a purchaſer could not, neither ig th the Plaimtiff, for 
: 2 e 1 muſt = equally claim under W. Nen. 3 
8 . . 5 Lord 
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Lord ALVANLEY Ch. J. Suppoſe a wharfinger to have a ge- 


neral authority to receive all goods directed for A. B., and that 
goody come to his wharf by miſtake directed for A. B. It is quite 


clear that the real owner of the goods could not take them away 
without paying the charges incident to thoſe particular goods: but 


it is equally clear that the wharfinger could not ſet up a lien on 
ſuch goods for a general balance of accounts due from 4. B. to him. 
T be queſtion therefore is, Whether the contract between the Plain- 


tiff and /5//or was not completely put an end to before the goods 


were received? And unleſs it can be ſhewn that the goods did not 


come into the hands of the Defendant, as the goods of the Plaintiff, 
it appears to me that the latter will be entitled to recover. If in- 
deed the Defendant had been induced to advance money or accept 


bills upon the expeQation of the arrival of the goods, he might have 
acquired a lien upon them to the amount of the credit given upon 


' thoſe ſpecific! goods, the party to whom ſuch credit was given ha- 
wing had a right to direct the goods to his wharf at the time when 


it was given. This was the caſe of Hammond v. Barclay (a). But 
it would be going too far to ſay that becauſe Wilſon omitted to 
countermand his order when he ceafed to have any right over the 
goods the Defendant is entitled to a lien upon thoſe goods for the 
general balance due from Migſon. Notwithſtanding therefore any 
doubts which I may have entertaĩned upon the ſubject I am now 
clearly of opinion that the Plaintiff is entitled to recover. No 
queſtion ariſes in this caſe between the aſſignees of Wilſon and the 
Plaintiff reſpecting the intervention of any act of bankruptcy : Cit 
was therefore clearly competent to Wiſſon on the iſt of June to re- 


his right to any goods on their paſſage provided Richard/on would 
permit him ſo to do. On the 1ſt of June then Wilſon writes that 
he ſhall not apply for the three hogſheads by the Pormoſa ; and this 
letter is received at Næcgſtle on the 3d of June. It has been 


contended that the anſwer to this letter does not amount to an ac- 


ceptance on the part of the plaintiff of the offer made by Wilſon to 
determine the contract; but it does appear to me that, ſhort of a 
poſitive expreſſion of acceptance, it is as ſtrong an acceptance as 


could' be ſignified; and the Plaintiff muſt have reaſoned unlike 


= men not to 288 aſſented to reſcind” a contract, the execution | 
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voke the order which he had given to Richardſon, and to renounce 
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Rrenasv- anſwering i {on;8 letter of the ſt of June, the Plaintiff iſet out 
for Londbn, and on his arrival in London ſhe wd no heſitation - 


a” 


12 ow, 


the Defendant that the contract between chimſelf and the Plaintiff 


| farmerhad neegivied:theigaods oh #ijor's account and (as belong- 


haye Þeen afien ited with diſapprobation and never overturned, but 


Field ſet up a lien for his general balance that would have been pre- 


receipt by the packer countermanded the. goody, io which counter- 


5 the property reverted to the e as to avoid the intermediate 


> 
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of which would, beidiſadvantageous to. himſelf. clennaliatdly after 


2 


taking to the goods, but on the contrary claimed them directly 
from the Defendant. It is true that the Defendant having receiver! 
the goods without being informed of Fi/er's letter had executed 
the authority given him hy. Mison before the Rlaintiff's arrival: 
and unqueſtionably it was an act of neglect: in Min not to inform 


as determined, and that the [Defendant was not to receive the 
goods on his aceount; which omiſſian if it had been wilful would 
have amounted. to a fraud in Migſon. But this circumſtance will 
not affect the Plaintiff's right if he aſſented to Wilſon's :dffer : and! 
9 not feel that we ſhall violate any priuciple of la in. conſidering 
the conduct of the Plaintiff as amounting to ſuch: aſſent. The 
Plaintiff tendered to dhe Nefendant the freight and charges on the 
goods in queſtion; Which the latter refuſeſl, contending that by che 
cuſtom of the trade, Which is now gonſidered as having become 
part of the contract between wharfingers and their cuſtomers, he 
vas entitled to retain them for his general balance due from il. 
ſon, It. is true that as hetwden the Dafendant and Miſſon, if the 


ing to him, the Defendant would have had a right ſo to retain 
them. But the queſtion mo is, Whether he can (retain againſt 
Richarglos for à balanęe due from Wijhn, lie the Defendant having 
got the gods into his hands without having been itjformed that 
the P) e Wilſon had previouſſy agreed to put a0 end to the 
contract? It is ſingular that the caſe, of Arlin v. Barenici ſhould 


that differentgudges ſhould have ſuppaſed it to have praceeded upon 
different grounds, The true ground however ſeems to be that men- 
tioned by Lord Mangſfield and Lord Kenyon that the gachs had never 
been accepted by the trader. Had the packer in the caſe of Salle b. 


eie this 'cale, But in that caſe the vendee had. previous 40 the 


mapd the vendor aſſented after an. attachment had iſſued, though 


the goods were In fact depoſited with the-packer which ought not 
to have been fo depoſited ; ; and the only queſtion was, Whether 


N THE FORTY-SECOND VAR OF GEORGE HI. 
attachments of the creditors. Now 1do not ſee any real GiftinQion 


berween the two caſes. © For although the queſtion upon the lien 
of the packer did not ariſe, yet I do not ſee how tlie Defendant 
is to be Attingulſhed from any other creditor of #5] Ion not claitn - 
ing under a ſpecific lien, but detiving his right to affect the goods 

under a Hebt due from Milſon. I admit that if Miſſon had received 


money from the Defendant or the latter had accepted bills upon 


the faith of theſe goods; the Defendant would have had a right to 
remain, bebauſe the Plaintiff had "inveſted Milſon with a power to 


male them liable to ſuch a claim. But in the preſent caſe I am of 
opinion that common Juſtice requires that the lien of the Defen- 
dant hould not be extended beyond what was actually advanced 


by kim upon theſe partirular goods: and as the amount of all the 
charges ĩncident to ec rod w was tendered' by TIES, [ think 
that be is entitled to recover. | 5 

Harn J. Lam of the * e It was enn com- 
petent to che vendor and veudee to reſcind the conttact: and T 
think chat the contract was reſeinded by relation upon the 1ſt of 
June. This eaſe differs from a caſe of bankruptey: for there if 


the aſſent, the aſſent comes too late to prevent the operation of the 


Lord Kenyon, and other Judges, not to have been applicable to that 
eaſe, is applicable to this.” Here the wharfinger had no right to re- 
inthe goods agaiuſt Richardſon, who Was 0 ereditor, in reſpect 
of any thing but what had been laid out upon them: though if 
Witfon\ had idernanded the- goods the wharfinger-would have had a 
right foundeck on cuſtom to retain for his general batante, In this 
cale-mo fraud appears, nor any ſuſpicion of fraud, but a mere act 
of neglige nee on the part of Wilſon, who ele ought to have 
given notice to the Defendant of his having put an end to the con- 
tract. Thie title of Nicbardon was the preferable title: under theſe 
circumſtances therefore the wharfinger has no right to ſet up any 
lien againſt him for the general balance 45 accounts due from 
Wil WW. 

Roxx J. I am of the fame ach. T 46" not think 8 


there is wary occaſion 1 in this caſe to enter into the queſtion reſpe&t- 


* Tik %. o 


(a) See 9g v Hus f. R. Es : | 
ET Fo 


ay act of eee intervene between the offer to reſcind and 


act of bankruptey:(d). Here therefore I think that the relation 
mult take place agreeable to the reaſoning made uſe of in Ailis 
v-Barwick ; which thougts it bas been thought by Lord Mangfeld, 
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bog the Po any in tranſi u. The only queſtion is, ede the 
contract was reſcinded before the goods got into the poſſeſſion of 
"the Defendant... Wi {on the bankrupt ated with great propriety 


and honeſty in writing to the Plaintiff to ſay that he would not ac. 


cept the goods: and according to the caſe of Athin v. Barwick, 


which deciſion has at different times been confirmed, he had a 


right ſo to do. Immediately on the receipt of Wilſon's letter the 
Plaintiff left Næucaſtle, and on his arrival in London conſidered 
the contract as reſcinded. In Neate v. Ball, Lord Kenyon, ſpeak- 
ing of the caſe of Athin V. Barwick, ſays, “The trader finding 
himſelf in a failing condition very honeſtly did not accept the goods 
but returned them, and if the goods were not accepted the judg- 
ment was right.“ 80 in this caſe Wiſſon refuſed to receive the 
goods. As between the parties to the contract therefore the con- 
tract was reſcinded. Then who objects? It is a perſon who claims 


under Wilſin. But the Plaintiff's title to the goods is paramount 
to the title of any perſon who claims under Milſon. The doctrine 


of general liens is referable to ſpecial agreement, as was obſerved 
in Oppenbeim v. Rufell (a); and. I think that doctrine is not to be 
favoured, becauſe. all perſons who claim under them muſt, have 
been guilty of neglect in {uffering goods, upon which the law had 
given them a ſpecial lien, to go out of their hands without endea- 
vouring to indemnify, themſelves by ſetting up a claim for a gene- 
ral lien. I ſhall never unleſs bound by authority aſſent to the doc- 
trine that theſe general liens are to affect the rights of third per- 
ſons, not claiming undes thoſe from whom; the right to the lien is 
derived. The Defendant claims under Min, and had no more 
than a bare authority from him to receive the goods, which autho- 
rity was dated in May, when there was no ſuſpicion that Wilſon 
was likely to be involved. And though he. afterwards forgot to 
countermand this authority.” when. he had reſcinded his contract 
with the Plaintiff, yet the Defendant had nothing more than a bare 
authority to receive the goods. I am therefore of opinion that he 


had no right to {et up this 1355 lien e the right paramount 


of the Plaintiff. 


© CHAMBRE J. If chere = any caſe in "which it work be Juſt | 
_ fable to ſtrain the law for the purpoſe of ſupporting a lien, yet I 


do not think that there is any reaſon for doing ſo in this: for if 


| this defence wy ſuſtained the effect will bes that we ſhall area 
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che debts of one man to be paid by the effects of another. To 
queſtions have been made. Firſt, Whether the tranſitus were at an 
end? And if it were neceſſary to decide that, I ſhould ſtrongly in- 


dine to think that if a man be in the habit of uſing the warehoufe 


ef a wharfinger as his on, and make that the repoſitory of his 
goods, and diſpoſe of them there, that the journey would be at an 


end when the goods arrived at ſuch warehouſe. The ſecond queſ- 


tion, Whether the contract were reſcinded ? is the principal queſ- 


tion to be conſidered. It may be obſerved that the caſe of Arkin 
v. Bar toici has ſtood very near a century; and though it has been 
much commented upon, yet its authority in the main has been pre- 
ſerved. It is true that there are ſome very peculiar circumſtances 


in that caſe. Seventeen days intervened after the goods had been 


ſent out of the poſſeſſion of the conſignees before any notice was 
given to the conſignors of their intention not to accept them; 


any connedion with the conſignors: perhaps therefore if a caſe 


preciſely ſimilar to Athin v. Bartwict were now to ariſe it would not 


receive the ſame deciſion. - Since the time when that deciſion took 
place a new diſtinction has ariſeri reſpecting preference given to 


one creditor | over the reſt in contemplation of bankruptcy : and 
perhaps that diſtinction would have been ſufficient to ſet aſide the 


trnſaction in that caſe. But the objections do not reſt here. For 
when advice was given to the conſignor that the conſiguees had ſent 


cumſtances it might be difficult now to ſupport. the caſe as it was 
then decided: and it is remarkable that when this caſe has been men- 
tioned upon various occaſions, it has conſtantly been found fault 
with, and yet the Judges have never particularly ſtated the parts with 
which they quarrelled, but have always confirmed the caſe upon- 


the whole, and holden the deciſion to have been right. One main 
point was this, that the Court would preſume an aſſent on the 
part of the conſignors: and in that caſe it was neceſſary that they 


ſhould do fo, for the conſignors had no opportunity of expreſſing 
their aſſent until 19 days after the goods were ſent away, and two 


days after the 20 of bankruptcy had taken place. In the preſent 
aſe Wilſen never received the gogds : and indeed ſome days before 


they came to the hands of the wharfinger he wrote a letter to the 


conſignor ſignifying his intention not to receive them, which letter 
was received by the confignor t the day, before the goods arrive PTE 
Vor. II. ME: 1 or de IgE. 


Fl 


and it does not appear that the perſon to whom they were ſent had 


away the goods the bankruptcy had taken place. Under theſe cir- 
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1802; the t If an actual aſſent were neceſſary, the Plaiarif's anfwer 
cds., to that letter ſeems to me to amount to an aſſent. It is true he re- 
„ ſerved to himſelf a power of judging of the conduct of Vilhn: 
Goss. hut he immediately ſet out for London and on his arrival there de- 
Ry manded the goods; and if an actual aſſent could not be preſumed, 
1 think that would be evidence that an aſſent was given. Indeed 
the terms of W://on's. letter were ſo ſtrong that it was hardly ne- 
 ceſlary for the Plaintiff to endeavour to ſtop the goods; for Wil/on's 
_ expreſſion is that he ſhall not apply for them. I will not go over 

the other caſes. It has been contended however that the tranſac- 
tion is a fraud on the wharfinger. But before fraud can be com- 
mitted there muſt be ſome right. Now the wharfinger had a mere 
naked authority: and any difpoſition made by the perſon who gave 
ſuch an authority muſt put an end to it. It has been argued that 
the wharfinger might have extended his credit to Wigſon upon the 
aſſurance of the arrival of the goods: but that 1s a ſpeculation which 
the law does not allow; for there can be no lien until poſſeſſion, 
On the arrival of the goods the wharfinger is put to ſome trouble 
and expence for which he has a lien upon the proprietor of the 
goods : hut the lien now claimed is an extenſion of that lien; and 
if he had had former dealings with Re4bara/ox he might bave ſet 
up'a general lien again him. The lien whether general or ſpecial 
muſt be n the nn Which in In . en 82 wWas the 
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| The Court dares 8 * for a b to che w alte why the Judgment 
8 In this caſe, which had been entered up by virtue of a warrant 
E of attorney 5 given by a feme covert, ſhould not be ſet aſide. He 


lication 
jodgment ſtated that the judgment had been entered up more than a year, 


entered up 


on a warrant but obſerved that, as it might clearly be ſet aſide upon a writ of 
5 error, the Court might perhaps grant relief in this ſtage of the pro- 


iven by a 


eme covert. ceedings f in "order to avoid, Putting the Defendant to . 
: Expence _ delay. : * 
Bot Te Court refuſed to grant a rule: and Wüsten J. id, 
— chat be remembered 4 caſe | in which he had moved the Court of 


. Bench for leave to plead « covertute 3 in abatement, after the 


134i 


8 | | | regular 


1 THE FORTY-SECOND: YEAR OF GEORGE UI. 


regular time for pteading in abatement had elapſed, ſtating that the 


matter which he applied for leave to plead would afford ground 
for a writ of error, and conſequently that if ſhe action were 


ſuffered to proceed, the judgment might be reverſed ; but the 
Court refuſed a. rule to ſhew- cauſe, and ths Judgment was after- 


wards reverſed for error. 
Sad took nothing by his motion. 


1 5 v. Cor ELAND. | 
Ton for KEY IA the Plaintiff's goods. - Plea, Not ag 


1 The cauſe was tried before Lord Eldon Ch. J. at the VH 
ninſter Sittings after Hilary Term 1801, when the jury found a 


| ook verdict which ſtated in ſubſtance as follows. 


In purſuance of the 32 Geo. 3. g. 42. and before the making of 
the rate hereinafter mentioned, a. ſum of money not exceeding 
300,000 /: belonging to the ſuitors. of the Court of Chancery was 
inveſted in Government Securities under. the direction of the ſaid 


Court, and out of the intereſt certain ſums not exceeding, 30 0,900/. 
were, applied in purchaſing ground, and in building and com- 
pleting the oſſices and repoſitories hereioafter mentioned, and 1 in 


paying other expences relating to the execution of the act. A pro- 


per piece of ground lying in Saint Andrew Holborn above the bars, | 
with ſuch houſes and buildings as Were then ſanding thereon, 


was purchaſed: out of the ſaid money, , and by indentures of bargain 


heirs and ſucceſſors, for the purpoſes and! in putſuance of the ſaid 
2, whereby the King became ſeiſed thereof i in fee in right of his 
crown for the purpoſes of the act: and out of the ſame money 
proper and convenient offices for the maſters | in, ordinary i in Chan- 


7 oy and their clerks, and for the ſecretaries of bankrupts and luna- 
ties, and their clerks, and ſafe and ſecure repoſitories f for the deeds, | 


on papers, and writings of and belonging. to the ſuitors of the 
ſaid Court, delivered or to be delivered to the ſaid maſters, and the 
records, proceedings, deeds, books, papers, and writings, deli- 
vered or to be deliyered and left in the cuſtody of the ſaid ſecretaries 


of bankrupts and lunatics reſpeRiyely, together with A public | 
office for the ſuitors of the ſaid Court, were built on the ſame 157 
of ug, and made ft for the ain af he laid maſters an 
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11 Geo. 3. 22. 


and ſale inrolled, conveyed to our ſovercign Lord the King, his 
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1802. n and the tranſaction of weir reſpectiye buſineſs therein, 
| 8 and for that purpoſe were furniſhed out of the ſame money with 
5 divers deſks, writing tables, ſtools, chairs, and preſſes, fit and 
| neceſſary for the tranſaction of ſuch buſineſs, and for the cuſtody 
and 'prefervation of the ſaid records, proceedings, deeds, books, 
| papers, and writings. In the baſement ſtory of the ſaid buildings, 
under the public office and door-way thereof there are three ſmall 
rooms, which, until the 21ſt of December 1799 were occupied 
and inhabited by a man, (who had a wife and family reſiding alſo 
with him,) employed to watch and take care of the ſaid building, 
and of the repoſitories of the deeds, papers, and writings therein 
belonging to the public ſuitors of the Court of Chancery, and 
paid a ſalary for ſuch care and trouble by the ſaid maſters in ordi- 
nary, but from the day and year laſt aforeſaid the ſaid perſon and 
his family wholly ceaſed to inhabit the ſaid rooms, and the 05 

| have been ever ſince wholly unoccupied, The faid offices and 
repoſitories form altogether but one building under one roof, 85 
with one public and general entrance and ſtair- caſe, and from the 
time of building thereof the ſame have been uſed for the purpoſes 
in the ſaid act mentioned, and ſor no other purpoles; and the ſaid 
building, and alſo the ground whereon the ſame was erected, and 
alſo the deſks, writing- tables, ſtools, chairs, and preſſes, (except 
the wooden chair in the declaration mentioned, which was the 
property of the Plaintiff ) are veſted in the King for the uſes afore- 
aid, and the King i is the owner and proprietor thereof. The front 

of the ga building, abutting on the ſtreet called ' Southampton- 
Buildings, f is ereed upon ground: whereon' two meffuages, with 
5 their appurtenances, formerly ſtood, which meſſuages, with theſd 
. appurtenances at the time when they were taken down were, and 

for ſome time had been rated under the act of Parliament hereafter 

mentioned at 31 $5. Ls in "The Plaintiff after the time of making 

the rate hereinafter mentioned, and thenceforth until and at the time 

when, tc, was one of the maſters in ordinary in Chancery duly 

appointed, and as ſuch, like the other maſters, tranſacted the 

i buſineſs of his office i in one ſeparate and diſtin ſet of offices, con- 

fiſting of three rooms in the laid building, whereof one was uſed 

by himſelf, another by his ſenior clerk, and the third by the clerks 

ef Ns or writers * ſach ſenior clerk. The Plaintiff did not, nor did 

| his clerk o or "writers, at any time occupy the ſaid offices; or dwell 


= | ee inhabit therein otherwiſe than aa hestinaſter mentioned, that is 
0 I 1519021 : 
LE SEEDS 15 . | to 


IN THE FORTY-SECOND YEAR OF GEORGE III. 
to ſay, that the Plaintiff did with his clerks aud writers attend at 
bis faid office during the uſual office hours, for the purpoſe of 
| tranſacting the public buſineſs of his ſaid office and for no other, 


and that the ſuitors of the ſaid Court with their counſel and ſolicitors, 
had always during thoſe hours free acceſs to the ſaid office, for the 
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purpoſe- of proſecuting and defending there their ſuits and cauſes 


pending in the {aid court of Chancery, and that the Plaintiff, and 


the other maſters did. in turn attend at the ſaid public office in the 
day-time during the uſual office hours, for the purpoſe of tranſ- 
acting there the public buſineſs of the ſaid Court, by adminiſ(- 
tering - oaths and taking acknowledgments of deeds relating to 
cauſes pending in the ſame Court, according to the courſe and 
practice of the ſame Court, and for no other purpoſe, and that on 
the expiration of ſuch office hours the Plaintiff and his clerk and 


writers left the ſaid ſeparate offices and public office, and locked 
up the ſame, and did not return thither until the return of ſuch 


office hours as aforeſaid, and the Plaintiff and his clerk and writers 
reſpeQively have always had their ſeveral dwelling-houſes or places 
Where they and their families have reſpectively inhabited apart 
and at a diſtance from the ſaid building, and neither the Plaintiff 
vor his clerk or writers, nor any perſon whatſoever, at the time 
of pon, the ſaid rate, or from thence until or at the time when, 

c. llept in the ſaid offices or building, or in any manner 
e held, occupied and enjoyed the ſame or any part 
thereof, except in the execution of his ſaid office, and according 
to the direction of the ſaid act, and no other perſon had occupied 
any part of the ſaid building except at the time and in the manner 
herein before mentioned. The ſaid building, and all the ſeveral 
offices and repoſitories therein have always been repaired and 
inſured againſt fire by order of the Court of Chancery, out of the 
money in the ſaid act mentioned, according to the directions of 
the ſaid act. On the ſecond Thur/Zay in June 1798, and before 
the time when, tc. the committee for the pariſh. of St. Andrew 
Holborn above the bars, and the pariſh of Sr. George the Martyr, 
duly choſen according to the 11 Geo. 3. c. 22. made a rate upon 
all perſons inhabiting, holding, uſing, occupying, poſſeſſing, or 


| enjoying any land, ground, houſe, ſhop, wharf, warehouſe, coach- 


houſe, ſtable, cellar, vault, building, tenement, or hereditament 
whatſoever, within 57. Andrew Holborn above the bars and S.. 


George the Martyr, (except ſuch ſquares, ſtreets, lanes, and places 


A$ og. been paved under and by virtue of a certain optional clauſe 7 
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1802. in. the ſame act mentioned.) for che neceſſary purpoſes of tha act, 
no , and the other acts in that act mentioned, the faid rate not being | 
» for new paving, and not exceeding one Milling in the pound in 
the ſame year, according to the proportion of the yearly rent or 
value directed by the ſaid act; and alſo another rate for other pur- 
Poſes of the act upon all perſons before mentioned, within ſuch 
Parts of the limits aforeſaid as upon the day and year laſt aforeſaid 
were paved by virtue of certain acts made in the 2d, 3d, 4th, $th, N 
and 6th years of the king, For empowering commiſſioners to pave, 
cleanſe, and light the ſquares, ſtreets, lanes, and other places 
within the city : and liberty of Weſtminſter, and other places in the 
aid act mentioned, not exceeding ſixpence in the pound in the 
ſame year, according to the proportion aforeſaid; and in and by 
the ſaid two ſeveral rates did rate and aſſeſs the Plaintiff as an in- 
habitant and occupier of one ſeparate ſet of offices in the ſaid 
-building, and for and in reſpe thereof in the ſum of 37. 25. 64. 
for the purpoſes laſt aforeſaid. - Of theſe rates and aſſeſſments due 
notice was given to the Plaintiff, and the ſum of 31. 25. 64. legally 
demanded: payment of which bets refuſed, the Defendantby x virtue 
| of a warrant of two magiltrates, diſtrained the chair mentioned in the 
declaration then found and being in the Teparate and diſtin ſet of 
offices occupied by the Plaintiff in the ſaid building as aforeſaid. 
\ Heywood Serjt. for the euch One fact ſtated i in the bean 


„ + # 


5 that the buildings in queſtion were erected upon 5 ſcite of two 
'houles formerly rated. For it has been clearly ſettled by the caſes 
of Rex v. S.. Luke” 's, 2 Burr. 10 53 Rex v. S.. Bartholomew's 55 
1 Burr, 2435. Rex v. Waldo, Cald. 3 58. and Lord Amber v. Lord 
Somers, 2 T. R. 372. that the rateability of property depends upon 

ö the manner in which it is uſed, and that if no perſon can be found 
to anſwer the deſcription of the act impoſing the rate the property 
cannot be rated; in the former of thoſe caſes Lord Mansfield ſays, 

As to the argument that a Proprietor of lands or houſes cannot 
by his on voluntary. act diſcharge ſuch bis property from pay- 

ments legally due to other perſons upon and out of it, it does not 
Hold true in fact; for this rate payable to the pariſh, as well as 
ſeveral other payments ariſing. from property and chargeable upon 
Ity do and wuſt depend upon the Sill of the proprietor. The 
| owner-of a houſe. may, if be pleaſe, pull! it quite down, and con- 
vert It, into A toft.“ The main queſtion i is, whether the buildings 


= which bare been | rated are.to Bg c conlidered - As 5 buildings? 
ö 3 5 J 5 - 2-50 | Fer 
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For if theſe be public buildings the Plaintiff is not rateable, it. 
having been providetl by the 11 Geo. 3. c. 22. /. 38. that all 


alſeſſments in reſpect of publie buildings ſhall be made upon the 
proprietor, not on the inhabitant or occupier. In this caſe it is 


found that the king is the proprietor. It is not neceſſary to argue 
whether the King be rateable or not, for if the Plaintiff be not it is 
| ſufficient for this caſe. But independent of the general rule that 


the King cannot be charged unleſs perſonally named, it is clear 


to levy on the goods of the parties, whether found upon the pre- 


miſes or elſe where, that the proviſions of the act could not have 


been intended to apply to the King. Nor is there any hardſhip 


in this ; for by /. 17. it is provided that the commiſſioners ſhall not 


be bound to pave in front of any building belonging to his Majeſty. 


When it is conſidered that theſe buildings have been erected out 


of a public ſund, and appropriated ſolely to public purpoſes, it can 
hardly be contended that they are not public buildings. Nor will 


it make any difference that a part of the building is denominated 
the public office, and uſed for the general buſineſs of all the ſuitors, 


whereas the apartments in- queſtion are appropriated to the uſe of 


the plaintii? only. For bulineſs tranſacted by the Plaintiff in thoſe 
apartments is public buſineſs only relating to the ſuitors of the 


eburt. If indeed he had uſed them for his private convenience, 


and had derived a beneficial occupation from them, he would have 


been liable. This diſtinction is recognized in many caſes which 


have ariſen upon the poor laws. Rex v. Matthews, Cald. 1. 


Robſon v. Hyde, Cald. 310. Rex v. Eyles, Conſt Bott, 169. 
Lord Bute v. Grindall, 1 7. R. 338. Rex v. Hurdis, 3 J. R. 497. 
Rex v. Woodward, 5 T. R. 79. Rer v. Catt, 6 T. R. 332, And 
though i it be ſtated that a perſon. was. employed to watch and take 


care of the building, yet that will not alter the caſe if he were only 
employed for the purpoſe of carrying the object of the eſtabliſh» 


ment into effect. This appears from the-caſe of Rex v. Field, 5 J. 
R. 585. where it was held that a woman who oceupied apartments 
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tom the clauſe of diſtreſs, J. 39. which authorizes the collectors 


in the buildings of the Philanthropie Society, for the purpoſe of 


ſuperintending the children, was not rateable in reſpect of thoſe 


buildings. The preſent queſtion is decided by the caſe of .Echer/all 


v. Briggs, 4 L N. 6. which aroſe upon another paving act, 
10 Geo, 3. c. 23. and where Lord Kenyon ſays, The queſtion 


then. is, what is meant by public- buildings? and that may be an- 


pres * ſaying, chat thoſe are able which are applied to. pub- 
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1 1802. * purpoſes.” With reſpe& to a caſe which may be relied upon, 
vers 4 where the preſent Plaintiff was aſſeſſed to the duties on inhabited 
·˙ÿ - | houſes, for chambers rented by him in Symond's Inn, for the pur- 


Cor - LAND. 
a of carrying on the buſineſs of his office, and that rate was 
3 by —— Judges, it may be obſeryed, that where a perſon 
rents chambers for the purpoſe of doing his public duty, inſtead of 
' doing it at his own houſe, he does ſo for his own convenience: 


=Y = 
— — 


which differs materially from tranſacting buſineſs in a place ap- 

pointed for that purpoſe by the public. Another caſe will probably 

be urged as an authority, where a rate upon thele very apartments, 

together with the pubhc office, was confirmed by the Judges, As 

to which i it may be ſuthcient to ſay, that deciſions of this ſort being 

made without argument, cannot be put in oppoſition to che deter- 
minations of the ordinary Courts. 55 

- " * Pracd Serjt. for the Defendant. The argument oo the other 

fide tends to ſhew that the property in queſtion is not liable to be 

rated at all. But it appears to have been the manifeſt i intention of 

_ the act, that all property ſhould be rated in ſome hands or other, 

And Mr. J. Aßbbunſt in Echerſall V. Briggs, ſpeaking of a ſimilar 

caſe, ſays, It clearly was the intention of the Legiſlature, when 

this act of Parliament was framed, that no real property within 

this diſtrict ſhould be exempt from the rates impoſed by i it. The 

property muſt be charged to ſome perſon or other.“ In the diſ- 

cCuſſion of this caſe the authorities upon the poor laws may be 

laid aſide. For in all thoſe caſes the queſtions turned upon the 

faufficleney of the occupation of the party rated. But here the 

queſtion 1 is, whether the Plaintiff do not fall ili ſome of the 

words of this particular act of Parliament, which are, © Perſons 

who do or ſhalt inhabit, hold, ule, occupy, poſſeſs, or enjoy any 

land, e. The act itſelf appears to have made a diſtinction be- 

tween the apartments appropriated to each maſter and the public 

office of the ſuitors; ; the latter being expreſsly denominated Public, 

which: the former are not: a circumſtance; which cannot be con- 

ſidered immaterial in an act of Parliament, in which the -diſtinc- 

tion between private and public buildings was contemplated and 

exprefily provided for. Although no deciſions upon this particu- 

5 lar act are to be found in the courts of Weftminſter-Hall, there are 

to cales which have been decided before the Judges, which muſt 

5 conſidered | as "high: judicial authorities upon the ſubject. The 

preſet Plaintiff, in the year 1779, having been aſſeſſed to the 

| inhabited houſe tax for chambers routed by tim. in Symond's 

Py | i | | Ian, 
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be Rolls, in the county of Midalęſex, at the 


prehend the ſame to come within the mean- 


and humbly ſubmit the ſame for your Lord- 
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Inn, for the purpoſe of tasttettg the buſineſs of his office, the 


aſſeſſment was confirmed: by the Judges (a). Now it is found in 


the preſent caſe that the Plaintiff 


kept the key of the apartments: 


hie might have uſed them as he thought proper; and even if they 
are to be conſidered as public buildings there was a private occu- 
pation. They were in all reſpects uſed as the chambers in Sm 
mond Iun; and if the former were rateable as an inhabited houſe, 


theſe apartments muſt alſo be conſidered as having been inhabited 
by the Plaintiff. The other caſe (a) aroſe upon this very act of 


| Parliament, reſpeQing theſe very apartments, together with the 


others 1 in the ſame buildings, and is therefore to be conſidered as 
'an expreſs authority upon the point, The reſult of the inquiries 


ich the Court Gefired to be made 1 pi tm the FIR Clerks' , Regiſ- 


1 


-of the Land Tax, acting for the liberty of 


Six Olerks Hall in Chantery-lane, on Jeb 
True? 1999- 
| Pater Holford Eſq. one of the Maſters 


is the High Court of Chancery, rents 


chambers in u place called Symond's Tin | 
in Chancery-lane, merely for the purpoſe of 
carrying. on the buſineſs of his office, for 
depoſiting the deeds and writings left with 
him; and no perſon lodges or victuals in 


ſuch chambers, nor are the ſame uſed for | _ 
any other purpoſe than, as aforeſaid ; and A 


therefore the ſaid Mr. Hol lord does not ap- : 


ing of the act of parliament for granting to 
His Msjeſty certain duties upon all inha- 
„ bited houſes within the kingdom of Great 
* Britain.”* We are of opinion the "(aid | 
chambers ought not to be aſſeſſed to the 
erg tax, and bave allowed the appeal. 
Mr. R. Golden, the Surveyor for the 
Crown, being preſent and diſſatisfied with 
our determination, requeſted the caſe to be 
ſlated ſpecially, which we have hereby done, 


ſhip opinion thereon, Given under our 
Tone the day and year above writes, 
4 4 2 N, Miferd.. | 

= . yyriſtian Ziucle. 


(a) At * Merv of the Commiſſioners | 


4. 
— 


ter's, 


isch Nov. 1779. We are of opinion 
that the determination of the CommilSoners 
is wrong. | 
1 SEX NN bp. 
H. GouLp. | 
E. WILL zs. 
, W. Buacksrowe, 
| 188 W. H. ASHHURGT, 
G. Naa rs. 
Ja, Exaz. 
. Hor nad. 
K. Pekaxx, 


15 At a meeting of the comjmiltoners 
for hearing and determiving.appetils againſt 
the duties on windows and inhabited 


houſes, held at the F bite Hart Pavers in 


| Holhern, on the 28th day of Mai ch 1595, | 
| Mr. Carr on behalf of the Maſters id Chat- 


cery appealed again the affeſſmeats mide 


offices in a buildiog lately erected in South- 


| ampton Buildings, Chancery land, iu reſpect 


of Which duties the offices made uſe of by 
each of the Maſters had been made the ſub- 


| jeQ of ſeparate and diſtinct aſſeſfments, and 


they had accordingly been called on for 
payment of the duties aſſeſſed on their dif- 
ferent offices, beſides Which the Maſters had 


I been called on jointly for payment of the 


duties aſſeſſed on other parts of the build- 


Jula Dicliab. 
8 _—_—— CW 


| ings; conſiſting of the Public Office, the 
| Public Sale Room, the Porter's Apartmeor, 


. M. Leute. IT 


| and * general Stair-eaſe. Fhe ſaid Mr. 


N n | Carr 


on the wiodow and houſe duty for certain 


1802. 
——ů—— 
Hor rox 
9 
Cor sLAND. 
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lay out a further ſum of the ſuitors' mo- 


"46 of. the ſaitors 'of the ſaid Court, the re- 
| *& cords and proceedings of the Commil- | 


At office bours, pxcepr by a porter who had a 
ſeparate. apartmpat in the ſame building to | pe 


_ vere nat ſiable $a rated. to the 5 and 


| ferent Maſters in Chancery, and that it had 


therein, in which they ate, drank; and 


Whole building, and is paid by the faid 


CASES. IN EASTER TERM) 


. ter's, POR? Accountant General's offices, are rated - by the pound 


rate upon the occupiers; though by agreement the Benchers of 


Lincoln - Inn pay the amount. 


* 


Carr alleged that the buildings in queſtion- | 
were erected in purſuance of an act of par- 
liament paſſed in the 3 2d year of his preſent | 


«Majeſty's reign, intitled “ An act to im- 


e prove the High Court of Chancery, to 


«6 ney upon "proper ſecurities, and for ap- 
<< plying the intereſt towards diſcharging 


© the expences of the office of the Account- 1 
45 ant-General and for building offices for 
' hereunto ſubſcribed, being preſent, and 


«© the Maſters in ordinary in Chancery, and 
A; puhlic office for the ſuitors of the ſaid 
6 Court, and offices for the ſecretaries of 
t bankrupts and lunatics, and building 
* repoſitories for ſecuring the title deeds 


«« fioners of Bankrupts and Lunatics ;** and ' 
that ſuch Vuildings were made uſe of by the 
Maſters for the purpoſe of tranſacting the 


buſineſs peculiar, to their offices, but that | 


the ſame were nat inhabited or uſed except 


take. care of the ſame, where it was admit- . 
ted that the porter with his wife and family 
ate, drank, and ſlept, and conſequently re- | 


Portionably. - The {aid Mr. Carr ſurther 
alleged. that by che 4th ſeclion of the ſaid 
70 the iq: Soildivgs were declared to be 

yeſtedziq his Majeſty, his heirg:endvſurceſ- | 
ſors, and thereſore he contended, on the 
Patt of. the, Maſters, , that the ſald buildings * 


winden . 

Mr. Goidea hs n the part of. 
Ne contended,” that the buildings | 
ought; to be:confidered as ſo many different 
apartments inhabiced; and uſed: by the gif. 


been admitted that a porter with his wife | 


and family conſtantly. reſided in the ſaid 
buildings, having a ſeparate apartment 


Nept, and: that he has the charge of the 


255 


l Di viſion, Sth Fane 1798. 


d and id by. th . 
te and was pai by. the ſaid Maſters, pro- This caſe having been "referged hack to 


Maſters proportionably. That wich reſpeQ | 
r | 925 14 0 * 


e Wann office, two Secre- 


1 $37 Ni _ taries 


to the act of is lich ber e 
buildings in bis Majeſty, the Surveyor con- 
tended, that circumſtance did not exempt 


the Maſters from taxation, becauſe the ex. 
'-emptions under the ſeveral acts of parlia. 
ment in favour of the King and Royal Fa- 
| mily are confined to palaces and houſes in 


which his Majeſty” and the * Family 
actually reſide. 


We the „ . names are 


having heard and considered What was al- 


leged on the part of the Crown, as well x; 


on the part of the Maſters in Chancery, 


have thought fit to allow the aſſeſſment and 


diſallow the appeal; With which deter- 
mination Mr. Carr, on the part of the Maſ- 
ters, being diſſatizhed, bath required a caſe 
to be ſtated by us for the. opinion of one 


or more of the Jadges of ' the. Court of 
Kiog' s. Bench or Common Pleas, or the 
| Barons of the Court of Excheꝗ ver ; which 
we haye hereby done aepromngly- Witneſs 
our r bangs ee Al 


i oy 7 B05. Collins, 


E #4 y hs. 


RE ET Anon aff < CIOMiree 


6 4 4 
1 * 9 


1. Blaſſen. 


che Commiſſioners (by order of the Judges) 
for them 10 tate wheiher, the perfon who 
has the care of - the building is to be con- 


ſidered as 4 mer or watchman ? and ttey 


having examined Francis Normgn (the ſaid 


perſon id, beer) upon oath, hereby ſtate 


the reſult of the faid .cxamioatior, which 


they ſubmit accordingly for the opinion of 
the Jud ges as aforeſaid, 


He de poſes, that his baliveſs 1 is to take 


care of the building, to trim and light the 
lamps, to ſweep and clean the paſſages, 
ſtair caſe, ſale. room, the Public office, and 


the Maſters' ficting room; that the Maſters 


have Iaundrefſes whom they employ and 
pay to keep their reſpective offices. ctean ; 
that he, his wife, and family, eat, drink, 
and fleep in an apartment of the ſaid build- 


ing; that he does not fit up to watch, but 


after 1 that the doors are. proper 
| 2 8 


jut 
rly 
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8 aties* of State's: offices and tlie Tranſport office, are rated in the 
ame manner, having been paved under the 11 Co. 3. c. 22. The 
Treaſury, Horſe-Guards, Admiralty, White-Hall, and Sinet, 


beiug ſittiated in Broad way, which was paved at the expence of 


Government, are not rated. Bucbingham- Houſe, which is ſettled 


on the queen, is rated. The offices in Somenſet- Houſe (the ſcite of 


an old palare) pay to the inhabited houſe tax, but the area having 


been paved by Government, kd are not rated to the paving 
ee $17 15574 ud bn! | q + Cur: adv. vult. 
. -Onithis:day the opinibn of the Court e e . 


- -Lord ALYANLEY Ch. J. The ſingle queſtion in this caſe is, 


Whether this. rate has TR duly. impoſed according to the provi- 


ſions of 11 Geo. 3. c. 22.2 The material words on which this 
queftionfariſes-are theſe, tha the Commiſſioners © ſhall: make one 
or more rate or rates, aſſeſſment or aſſeſſments upon all and every 
perſom and perſons who do or ſhall inhabit, hold, uſe; occupy, poſſeſs 


ot enjoy any land, ground, houſe, ſhop, wharf, warehouſe, coach- 


houſe,” ſtable, - cellar, vault, building, tenement, or hereditament 


hatſoever, which aſſeſſment is to be made by a pound rate. This 
therefore is a general aſſeſſment upon all perſons who ſhall inhabitz- 


H 
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holy, uſt , oceupy, poſſeſs or enjoy any land or ground of any de- 


ſcriptionwhatſoever, and if this clauſe had ſtood! alone the caſe 
would clearly have depended upon the ſame ſort of queſtion which 


has dſten ariſen on the poor rates, Whether the Maſters in Chan- 


W 


cery were to be confidered- as inhabitants or occupiers? But as it 


was intended that all property however occupied ſhould be rated 
fon che pùvittg, the Legiſlature has provided in what manner cer- 
tain buildings ſhould” be rated, reciting that © foraſmuch as it is 


reaſonable! that all public buildings, dead walls, and void ſpaces of 
ground; ſhould be rated and aſſeſſed: for the purpoſes of the act, 
id enacts: that the Commiſſioners may rate and aſſeſs all pariſh 


churches, church yards, chapels, meeting houſes, ſchools, inns of 


court; and chancery, halls; ſocieties, markets, warehouſes, wharfs, 
void ee and all other ſpaces of mud nee 


Attber dad that every üg 3 is ſafe; he [ 19th You 1798. We are e of c opinion tha * 


goes dd bedr? For theſe ſervices he is paid | the determination of the Comanoners is 
| forty. gaincas a- year out of the IL BORG | right, - 
belonging 25 ae Maſters. . - "5 Fo _ Jas, EYRE. 
EINE Blamire. a th Ax. MacDonats, 

oe * afy 55 105 7 "(TIES [Shak 3] 24 oo Hogeae:i'!;" 
„ Hes Homlefworth : 4 5 g A. Taourson. F 
„ 4 © a Ros | 8. Rooxe, 5 
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_ Coefeand. churches. and chapels and church. yards, by the qhurch or chapel 


4802. at, a rate not exceeding, 64. in any ne ear, for-gvery Mquare.yard 
Herren Of, pavement: which, rate is directed to he paid in xeſpect of 


+. wardens; and upon the other property, by the omnef and proptie- 
ſdicæs thereof, The firſt of theſe, clauſes, therefore charges, he occy- 
Piers of the lands therein mentioned at a pound rate, and the ſecond 

8 charges the proprietors of public buildings hy the ſquare yard of 
paving. © The only difference between this and the Mary le Bone 
act, which paſſed in the year preceding and on which the caſe of 
Ecſerſall v. Briggs aroſe, is, that in that act where the yearly income 
of public buildings could be aſcertained they were to be rated by a 
pound rate; whereas in this caſe, all public buildings are to be af. 
ſeſſed by the ſquare yard of pavement. With reſpect however to the 
didiinction between public and private buildings, there can be but one 
conſtruction of hoth acts; and Lord Kenyon in the caſe of Ecker/all 
v. Briggs bought the line of diſtinction very plain, viz, that where 

_ a-buildipg is applied to public purpoſes, it is a public building. The 
queſtion therefore will be, Mhether according to the true conſtruc- 
tion of the act, theſe apartments for which the Maſters have been 
rated are to be deemed public huildings? Theſe apartments are 
ſituated in a building which was erected by virtue of an act of par- 
liament paſſed in the thirty - ſecond year of the King; which di- 
reded that a ſum of money belonging to the ſuitors of the Court | 
of Chancery ſhould be laid ont in Government ſecurities and * 
intereſt of the money applied under the order of the Lord Chan- 
cellor towards building and completing proper and convenient effi- 
1 ces for the Maſters in Chancery and their clerks, and the ſecretaries 
of bankrupts and lunatics and their clerks, and fafe and fecure re- 
poſitories for the deeds, books, papers and writings belonging to 

. the ſuitors of the Court, and delivered to the Maſters in Chancery, 
and the records, proceedings, ic. delivered to the ſecretaries of 
bankrupts and lunatics, together with a public office for the fuitors 
of the Court of Chancery in the ſtead or place of the then public 
office for the rœesption of the ſaid. Maſters and ſecretaries and the 
tranſaQtion c of their reſpective buſineſs therein: and the aQ further 
JF provides that, the ground, and buildings thereon ſhall be veſted in 
his Majefty, his heirs and ſucceſſors, for the purpoſes of the act. 
The ſpecial verdict ſtates that in purſuance. of, this act a building 
with proper offices has been eregd for thg reception of the Maſ- 
ters and * tranſaction of their ref] ſpective OP therein, and that 
Bc Ut "= - N | er 
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i hoy have hitherto been uſed for the purpoſes of the act and for no 
other purpoſes whatever. It is inderd ſtated that up to a certain 


period a perſon, employed to watch and take care of the build- 


| ing and papers and who was paid by the Maſters, lodged in 


three ſmall rooms in the baſement ſtory. It Was certainly very 


proper that ſuch a perſon ſhould be ſo employed, and I cannot 
think that this gircumſtance can make any difference in the caſe: 


bim back again, though poſſibly it may be ſaſer that he ſhould not 


bring his wife and family with him. If then theſe apartments are 
to be confidered as public buildin gerctlie rate has been improperly 
made, ſince it has been made by a pound rate on the occupiers; 
whereas it fhould have been made, if at all; oh the oner and by 
the ſquate yard. 
King and if it were neceſſary to ſhew that the King is not rateable 


in a Eaſe where he is not expreſsly named, I might refer to a clauſe 


in the paving act (a) which exempts buildings belonging to his 
Majeſty from the juriſdicklon of the Commiſſioners. But it has 


been argued that although this may have been erected as a public 
bullding and veſted in the King, yet that there are many caſes in 


which property beloriging to the King when occupied by a ſubject 
has been Held rateable: and I readily admit that if it could have 
bebn ſne win that theſe apartments had been pervatted to any pri- 
vate uſe, or chat any beneficial occupation or enjoy ment had been 
derived from them they would have fallen within thelcaſel which 
Rute been Uecided upon the poor rates in this reſpe&@ und Would 
have been TiHtedble. My Brother Hrheù felt how tnuelr the deci- 
ſious upon che poor cates preſſed upon bim; and Merefbre cfdek- 
voured to lay them altogether qut of the eaſe: but ME appear to 
me; to bear ſtrongly upon the ſubject. Ihe words of the ſtatute bf 


Bliauabork ure . inhabitant und obe pier The cüſes therefore 


upon the poor rates are authorities tb he chat perſons whb are 
only Ettiployed' in the bufitieſs of their public ſtations fare not withity 


the mbaniag of tHe Legiflstüre - Tuhabftattte aud oteaßtee n the 


ie bk Thie King , BY: ale, Burr: reg z. it Wall urge zu ar. 

gument f that the 1 uf pon w hich the hofpi 8 was s built hide Ln 

formerly covered, with. pit gs ek t been 1720 prodittre 
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to che poor rate, and that it was unjuſt that the hoſpital which was 
feld anſwered that the rateability of property muſt depend upon 
doccupier of the building within the meaning of the act was to be 
found, che building could not be rated. The ſame rule prevailed 


ter caſe, there was a woman refident in the houſe who made it as 


| becauſe he occupied it as his domeſtic, houſe, for his own conve- 
nience: and the ſame rule was applied to the caſes of the Duke of Port- 


a a regiment of which Lord Amberft,was' Colonel, he was holden not 


not ſtand there, in order to ſhew that he had no beneficial occupa- 

tion. In The King v. Suſannah Field, the Court ſaid that the wo- 
man ho lived in the buildings belonging to the Philanthropic So- 
ciety for he purpoſe of ſupetintending che children, was not rate - 
able in reſpect of thoſe buildings: and Lord, Kenyon compared ber 
ſituation to chat of a coachman lleeping over the, ſtables of his maſ- 


charity ſchool hůõů⁊ reſided in the ſchool houſe was thought to be 


I convenience, is not to be conſidered as an occupier within the mean- 


4 % % 
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built upon the ſame ground ſhould be exempted: but Lord Man /. 


che uſe to uhieh the owner thinks proper to apply it, and that as no 


in The King v. S7. Bartholomew's, and The King v. Waldo; for 
the occupiers made no profit of the buildings: and yet in the lat- 


much her private habitation as the porter in the (preſent caſe ; ex- 
cept indeed that ſhe had no family. So in The King v. Woodward, 
the truſtees of a meeting houſe who made no profit of it were holder 
not to be rateable; though in Hohen v. Hyde, the owner of a chapel 
who made a profit of the pews was holden rateable. Upon the ſame 
principle in The King v. Hurdis, a maſter gunner who occupied a 
battery houſe at Seaford belonging to the Crown was held rateable 


land (a), and of Lord Bute (); the former having been the grantee 
of the ſcite of a royal palace, and the latter ranger of a royal park. 
Ia Lord Amherſt, v. Lord Somers, where ſtables were occupied by 


to be rateable: but it was ſtated in the caſe that his own horſes did 


ter. And on the other hand, in The King v. Calt, the waſter of a 


rateable, becauſe he uſed the houſe. for his own domeſtic conveni- 
ence. If therefore according to theſe authorities a perſon inbabit- 
ing a public: building. but not occupying it for his own domeſtic 


iog of the ſtatute of Elizabeth, neither can he be conſidered as an 
occupier within the meaning of the paving act. Beſides theſe au- 
thorities upon the poor rates, there is a caſe which aroſe upon 2 


(a) Duls » Pertlend's af I car. Bott (4) Lord Bute v.  Grindal, 4 Le R. 2 
622, 175 w_ A 
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paving act, and to hich I cannot find an anſwer. This is the caſe 
of Eckeryall v. Briggs, in which it was contended that Lord Lothian 
was rateable as the occupier of certain ſtables rented by him as 


Colonel for the uſe of a troop of horſe : but the Court was of opi- 
mon that as he occupied them for public purpoſes, the rate ought 


not to be made upon him but upon the owner; the act haying 
made the owner of public buildings rateable in the ſame manner as 


| the preſent, with this immaterial difference only that according to 
that act if the rent could be aſcertained the rate was to be impoſed 
upon the owner by a pound rate, whereas according to the preſent 
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the owner is in all caſes to be aſſeſſed by the ſquare yard of paving. 
Lord Kenyon i in that caſe ſays, * The queſtion is what is meant by | 


public buildings? And that may be anſwered by ſaying, that thoſe 


are public which are applied to public purpoſes.” On theſe autho- 
rities the Court has been of opinion that ſuch an occupation as is 
ſtated in this ſpecial verdict is an occupation for public purpoſes, 
and-that the apartments in queſtion are to be conſidered as public 


unleſs the: Maſters be rated, there will be no one upon whom the 
rate can be made, the King being the owner: but that circum- 
ſtance cannot vary the queſtion reſpecting the occupation of the 
Maſters: and the opinion of Lord Mangſeld iu The King v. St. Luke's 


buildings within the meaning of the act. It is ſaid however that hi 


Hoſpital, ſhews that if no perſon can be found to anſwer the de- 


ſcription in the ſtatute, no rate can be made. In addition. to this 


Judges upon an appeal by the Maſters agaĩnſt an aſſeſſment under 


another act of Parliament. But although this, determination be, 
certainly entitled to great attention, yet caſes of this deſcription 
never can be conſidered of equal weight and authority with the 


| objection great reliance. has: been placed on a determination of the 


deciſions which are made by the Judges when ſitting in their or- 


dinary tribunals; where arguments on both fides are fully heard, 


and from which deciſions appeal may be made to the ſuperior 


courts. From the great number of caſes, upon taxes which are 
brought before the Judges, their determinations. are neceſſarily 
made in a greater haſte, and with ſomething leſs lalemn attention 
than the caſes which ariſe in their own courts. We cinaot there- 
fore think this determination. entitled to ſufficient weight to oppoſe 
the authority of the deciſions of the Court of King's Bench upon 


poor rates, and the conſtruction which has been put upon a former 
ng act by this Court in the cafe of A Sleep al v. Bird It will 
wh 12 1 not 
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1801. not be, Mecedlr/ to comment particularly upon the caſe itſelf, eſpe- 

EN cially ad it aroſe upon a different act of parliament from that now. 

- OM under conſideration, though ſome obſervations might be ſuggeſted 
to take away ſomething from the weight of that determination. 

It appears that the Maſters were aſſeſſed individually for their re- 

ſpectiue apartments, and collectively for the public oſſice. On the 

appeal, the Judges ſeem at firſt to have entertained ſome doubts; 

and to have thought that the caſe in a great meaſure turned upon 

the character and ſituatio of the man Who lived in the building, 

and defired further information upon this ſubject. Upon the caſe 

being reſlated it appeared, that the buſineſs of this man was to take 

1 care of the building, and ſweep it, for which he was paid a ſalary 
out of the general fund of the Maſters; that his family reſided with 
him in the baſement ſtory, and that the Maſters had laundreſſes to 

| take care of their reſpectivè apartments. Lcan hardly think that 
theſe circumſtances could imake any very material difference in the 
Caſd: and it 18 [difficult to oon ν e h the reſidence of a porter 
who had the care ef the whole! biilding could make each Maſter 
rateable for his own apartment! The public have erected a build- 
ing in which 'the Maſters- ate ordered tet trauſsõ their bulineſs : 

they have no option. Cam this fahject them ko be taxed for ſuch a 
building, as if it were oceupied by them for private purpoſes, and 
according tothe value of abiWlding To;occupied ? It is ſaid that the 

Maſters are at liberty to oecupy thelt reſpective apartments in any 
manner which may Tut their 'owit convenience. '-But the Lord 
Chancellor has never given them authority ſo to do; nor do I think 
that he would permit it to be done! and i is ſufficient In this caſe 
to ſay that the apartments fever have been ſo octupied; If theſe 
apartments be rateable, the Judges rooms behind Wefmin/ter Hall, 
or any apartments which are uſed ſolely for public buſineſs, may 
be rated. If indeed publie apartments be oceupied for domeſtic 
purpoſes, they ſhould be rated: but if nothing but public buſineſs 

de tranſacted there, they ought not. Vet if a public officer think 
Proper to hire chambers for the purpoſe of tranſaꝙing his bulinels 
there rather than at his ow] houſe, this is for his own convenience, 
and he ought to be rated for them. And when the Maſters in 
Chancery hired chambers in Symmond r Inn. for the purpoſe of tranſ- 
acting their publio buſineſs there; they were rated. - The inquines 
which have been made by the deſire of the Court have not proved 


— "It is ſaid that the Six Clerks' Office and the Re- 
AA | giſter 
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giſter Office are rated by the pound rate, and that the Society of 1802. 
Lincolis have thought fit to pay that rate. If that be ſo, the So- prove 
ciety have certainly paid that rate in their own wrong: for if they „ 
were rateable they muſt have been rateable as owners, in Which 
caſe they would not be liable to be aſſeſſed by the pound rate, but 
by the ſquare yard. With reſpe& to the public offices,” ſome pay, 
ſome db not: where the owner lets them to be uſed as public ofli- 
ces he is rated to the paving tax. Thus if a houſe be hired for 
 tranſaQing the buſineſs of the Secretary of State, though the houſe 
be not rateable as a private houſe, the owner remains liable. The 

only queſtion in the preſent caſe being, whether the apartments in 

queſtion are to be conſidered as public buildings within the mean- 
ing of the act, we are of opinion that as they have only been uſed 
for public buſineſs, they are to be ſo conſidered, and that therefore 
judgment ought to be given for the Plaintiff. 


Per FF, 8 Mienen for the Plaintif: 
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ROVER for * a certificate in writing of the regiſtry of a certain 7, rover for 
ſhip or veſſel called the Salem, whic ſaid ſhip or veſſel had eg 


of a ſhip's re» 
been regiſtered by the Plaintiffs, Ne te to the e in that 2 1 
caſe made and provided.“ 8 e- 
At the trial before Lord Alvanley Ch. J. at the Guildhall Sings ion of 
after laſt Hilary Term; it appeared that the Defendant having. . ; 


been employed as broker in the ſale of the ſhip Salem by the Plain- ee ; 
tiffs had got the certificate of regiſtry in queſtion into his hands, ere bas 
deen given 


and refuſed to deliver it at their deſire to the perſon who had pur- to produce 
chaſed of them, ſo as to enable him to obtain a freſh certificate of > ay 
regiſtry.” To prove that ſuch a certificate had been granted, an 
officer of the cuſtoms was called, who produced the original 
regiſtry from which the certificate was copied. This evidence was 
objeted to on the part of the Defendant, becauſe no notice had 
been given to the Defendant to produce the certificate of regiſtry 
itſelf, without which it was inſiſted that the Plaintiffs could not re- 
fort to any ſecondary evidence of the inſtrument which they ſought 
to recover. Lord Alvanley admitted the evidence, anda verdict was 


found for the Plaintiffs, © N | OY 
tr, "7 A rule 
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3s CASES IN EASTER TERM: 


A rule oy for anew eral was obtained on a former day, on the 
| ground of the evidence having been improperly admitted, and the 
caſe of Cowan v. Abrahams, 1 Eb. N. P. Caſ. 50. was then cited, 


where Lord Kenyan in an action of trover for a bill of exchange, 


refuſed to admit any evidence reſpecting the bill, notice not hav- 


ing been given to the Defendants to produce the bill itſelf, 
_ Shepherd Serjt. now ſhewed cauſe, The rule adopted. by Lord 


Kenyon in Can v. Abrahams does not apply in the preſent caſe, 
f for ther̃e it was neceſſary that the bill itſelf ſhould be produced, in 


order to ſee whether any part of it had been paid off, ſince the damages 


were to be eſtimated. by the contents of the inſtrument, whereas 


here the jury need not inſpect the certificate of regiſtry, in order 


to eſtimate the damage the plaintiffs have ſuſtained by the deten- 
tion of the certificate. Beſides many bills of exchange of the lame | 


| purport may be drawn by the ſame perſon, whereas there can be 


but one certificate of regiſtry of the ſame ſhip exiſting at any one 


period of time, for no new certificate is granted till the old one is 


brought in. It was only neceſſary to prove "that ſuch a certificate 


had been granted to the Plaintiffs, and that the Defendant had 


tortiouſly converted it to his own uſe. Is it to be contended that 


if trover. be brought for a valuable book, no evidence can be re- 
ceived of the value of the book unleſs a notice has been given to 
produce the book? And yet in the queſtion of damages much 


may depend upon the edition of the book, which will be better 


proved by production of the book than by any other means. If 


the rule adopted in Cowan v. Abrahams be extended in the way 


now. contended for, no line can be drawn to prevent its being alſo 
extended to every caſe where a e . is ſought to be reco- 


| vered 1 in trover. 


Beſt Serjt. contrd. In Ciipay v. e Lord Klee obſerved, 


that the objection to the evidence offered was founded on a rule 
of law not to be departed from, namely, that the beſt evidence 


the nature of the caſe admits of is always to be given; that 


wherever there is written evidence, parol evidence of its contents 


is not the beſt evidence, and, is therefore inadmiſſible,” So in a 
caſe ſimilar to that before Tn Kenyon, the ſame rule was laid 


down by the late Lord Ch. J. Eyre. In the latter caſe the parties 


 acquieſced in the opinion of the Chief Juſtice delivered at N. 
Prius, but it is obſervable that in the report of Cowan v. Abrahams 


_ the 2882 Is Rated to > have been moved j 115 the court of King 5 Bench, | 


and 


» (Q. 23 © Z. S. £a.c. 
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other Judges. The argument adduced from the ſuppoſed abſur- 


dity of giving notice to produce a book or other ſpecific thing 
ſued for in trover, has no weight whatever in this caſe ; for there 


the rule of law that of written inſtruments the beſt evidence muſt 


be.given unleſs where a notice to produce the inſtrument itſelf has 


failed of ſucceſs, does not apply, books not being written inſtru- 


ments. That rule i is founded on the fallibility of the human me- 
mary, and ſo far is it carried, that 1n an indictment for ſtealing a 


written inſtrument it has been ſaid to be neceſſary to give notice 


to the priſoner to produce the inſtrument before any evidence can 
be received of its contents. [The Court however obſerved that 


ſuch was certainly not the practice, and intimated that! it had been 


held unneceſſary (a); and Heath ]. ſaid, that in a caſe tried before 


himſelf at Morceſier, a man having been indicted for ſtealing a 51. 


note from a perſon who did noc recolle& the tenor of the note, 
the indictment charged him generally with ſtealing a $51, note, 
without adding any further deſcription of the note, and the point 
being reſerved for the opinion of the Judges, they held the indiQt- 
ment ſufficient. | | 

Lord ALVANLEY Ch. 8 Without. controvering the rule laid 


down by Lord Kenyon, 1 think this caſe very diſtivguiſhable trom | 
Cowan v. Abrahams. None of the arguments uſed by his Lord- 
ſhip in that caſe apply to the preſent. There the beſt evidence of 


the contents of the bill of exchange was unqueſtionably to be de- 
rived from the production of the bill itſelf. But the production 
of the certificate of regiſtry could in this caſe have anſwered no 
purpoſe whatever, the only queſtion being, Whether the Defen- 
dant wrongfully detained the certificate from the Plaintiffs or not ? 


It ſeems to me therefore no violaticn of the rules of evidence to 


admit proof of the exiſtence of the certificate, in. order to charge 

the Defendant with a tortious converſion of that inſtrument. 
HEATH J. There is a material difference between an action of 

unh! on a promiſe contained im an inſtrument in writing and 


an action of trover for the inſtrument itſelf. In the former 


the-promiſe muſt be proved as laid, and conſequently can be beſt 
proved | by inſpection of the inſtrument ; in the latter the. giſt 


5 fa). = The King © „. Hickles, 1 Leach. Cro. | of the bill was ; received, thovph'no notice 
C. 330. ed, 3. which was an indiftment for to produce it had been given either to the 


eien a bill of. exchange, parol evidence priſoner or his ny. 


3 . | | of 


5 


36d the opinion. of Lord Kenyon to have been confirmed by the 
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of the action is the tort,” Undoubtedly if a party — 
take upon himſelf to deſeribe the inftrument he muſt. prove bis 
deſeription. But that is not the caſe here. In fact the original 
was produced, and that which the ne- pe Falls did have 
been produced was only a copy. F | ? 
"Rook J. This action is brought t recover from the Defen- 


dant the property in a ſpecific thing; | and therefore 1 think the 


evidence received at the trial was properly received. Where x 


written ioftrument is to be uſed as a medium of proof by which a 
claim to a demand ariſ ing out of the inſtrument! is to be lupported, 


there I admit the inſtrument. itſelf muſt be produced, or notice to 


produce it muſt have been given to the Defendant before any evi. 
dence, of i its contents can be received. But this being an action 
of 1 trover for the certificate of regiliry itſelf, [ can ſee” no ſound 


reaſon why evidence ſhould not be admitted of the exiſtence of 
bp 
the certificate in the ſame manner as evidence of A picture or other 


ſpecific thing is conſtantly admitted where it is ſought to be 
recovered, i in the ſame form of action. Iti is true that if a party 
take upon himſelf to deſcribe the contents of the inſtrument, he 
muſt prove it as he deferibes i it. In this caſe it was not poſſible 
for the Defendant to entertain a. doubt what was the thing de- 
manded, there being but one certificate of regiſtry to a ſhip exilt- 
ing at any one period. The original regiſtry,” which is a kind of 


duplicate of the certificate, was produced; and the certificate itſelf 


being in the poſſeſſion of the Defendant, it was in his power to 
produce it and ſhew chat the Plaintiff's evidence reſpecting the 


certificate was not correct, if that had been the caſe; 
' CHANMBRE J. There is an eſſential difference, as I conceive, 


detween the mode of proving 4 very general or a very minute 


deſeription of a written inſtrument. The rule undoubtedly is, 
that no evidence can be received of the contents of a written 
inſtrument but the inſtrument itſelf. But in this caſe the Plaintiffs 
declared in trover for a written inſtſument deſeribing it generally, 
and not referring to its contents, of which evidence could not have 
been received, as no notice had been given to the Defendant to 
produce the inſtrument itlelf. I think therefore the ar was 


1 : 1 


. admitted. 
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PI GOTT v. THOMPSON. 


HIS was an action of afſump/it tried at the laſt aſſizes for 
Cambridgeſbire before Mr, Juſtice Gro/e, when a verdict was 
found for the Plaintiff with 63 J. 7 5. 6d. damages, ſubje& to the 
opinion of the Court on the following caſe. 

By three acts of Parliament of the 33 Geo. 2. the 13 Gro. 3. aud 
the 37 Geo. 3. certain perſons by name, and all perſons qualified - 
as'the ſaid acts direct, were appointed commiſſioners for draining 
certain fen lands in the ifle of Ey in the county of Cambridge, 
called Burnt Fen ſirſt Diſtrif, and by the proviſions of the ſaid 
acts the commiſhoners are empowered to ered certain toll-gates, 
and take and receive certain tolls in the ſaid fen lands, and the tolls 
are veſted in the commiſſioners and their ſucceſſors. On the 23d 
June 1798 the commiſſioners let the ſaid tolls to the Defendant for 
three years, who thereupon ſigned a certain paper to FO r 
purport: 

June 234 1798. Now to be let the ſeveral tolls of Burnt Fen 
Jef Diftria, with the toll-houſe. 


« payments in each year, the firſt payment to begin and be made 
“on the 24th day of Fay next, as ' witneſs my hand, Jobn 
„ Thompſon.” 

The Plaintiff was on the ſaid 234 Fine 1798, and fail is trea- 
lurer to the faid commiſſioners. The treaſurer is the officer of 
the commiſſioners appointed under the act of Parliament with an 
aünual falary. The Defendant immediately entered into the receipt 
of the tolls; and continued to hold and receive the ſame during the 
ſaid three years, and during that time paid to the Plaintiff as trea- 
ſurer ſeveral ſums on account of the ſaid rent, but the ſum of 
631. 74. 6d. fill remains due, to recover which this action is 
brought. The declaration contains Tpecial counts on the agree- 


lent and advanced, Cy had and received, abg on an account 
lated.” 


ment of the'23d June 1798 and counts for money paid, money 


Voralll. exit; Op 0 © The 


May 24h. | 


A, agreed in 
writing to 
pay the rent 
of certain 
tolls, which 
te had hired, 
to the trea- 
ſurer of the 
Commiſſion. 
ers;“ held 
that no ac- 
tion for the 
rent could be 
maintained 
in tbe name 
of the trea- 
ſurer. 


June 23d 1798. 1 do hereby acknowledge to have hired the 
4 above tolls for three years by private contract, at one hundred 
« and forty-five pounds per annum, to be paid to the treaſurer of 
the commiſſioners at his houſe in Eh, by twelve equal monthly 
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The queſtion for the opinion of the Court was, Whether under 
the circumſtances the Plaintiff was entitled to recover? If he was, 
the verdi& to ſtand, in not, a verdict to be entered for the n 


dant. 


3 of the commiſſioners be entitled to maintain this action! 


which muſt depend upon this, Whether any contract were made 
with him by the Defendant? The Plaintiff was the agent of the 
commiſſioners, . and the terms of agreement ſigned by the Defen- 


dant import, that in conſideration that the commiſſioners had let 


the tolls to him, he undertook. to pay the rent to the Plaintiff, wha 


was their agent. Such a conſideration is ſufficient to ſupport the 


promiſe; for if A. in conſideration of ſomething received from B. 
promiſe to pay to C. this is a good umßſit to C. If there be a con- 
ſideration for the aſumgſit it ceaſes to be nudum pactum, though 
that conſideration ariſe from a third perſon. Gilbert v. Ruddeard, 
Dy. 272. in marg. Diſborn v. Denabie, 1 Roll. Ab. 31. If the 


perſon to whom the promiſe is made be authoriſed to give a diſ- 
charge it is ſufficient. If, therefore, the Plaintiff be ſufficiently 


deſeribed in the agreement, he may well maintain this action. 
Now the caſe ſtates, that at the time when the agreement was en- 
tered into, he was treaſurer to the commiſſioners, and chat he 
continued ſo when the action was brought, and though he be not 
mentioned by any other than his name of office, being deſeribed 
as treaſurer, yet the rule applies id certum eſt, quod certum redd: 
pot. The promiſe was not made to any perſon who might be 
treaſurer for the time being, for ſuch a promiſe would not be good 
in law, but perſonally to the Plaintiff by the deſcription of treaſu- 
rer, and the law will not intend a promiſe to he bad, if by any 
inference it can be made good. Thus if a bond be given to 4., 
B., C., and D., churchwardens and overſeers of the pariſh of E., 


and they go out of office, the action on the bond muſt be brought 


in the names of A., B., on and D., averring that they were church- 
wardens and overſeers at the time when the bond was given; for 
the bond would not be good in law unleſs it were made perſonally 
to them. Upon the ſame principle if a bond be given to the 
churchwardens and overſeers of the pariſh of E., as the bond can 
only be good as a perſonal obligation to thoſe who at the time 
when the bond was executed filled the offices of churchwardens 
and overſeers, the law will intend that the Doug was given to thoſe 

| | perſons, 


Williams Setjt. bor the Plaintiff. The queſtion is, Whether the 


IN THE FORT Y- SECOND YEAR OF GEORGE III. 
perſons, and they may maintain the action, averring themſelves 
to be the [eine ace who filled thoſe e when the bond was 
given. ; 

Sellon Serjt. contra was ſtopped by the Court. 

Lord ALVANLEY Ch. J. It is not neceſſary to diſcuſs whether 
if A, let land to B., in conſideration of which the latter promiſes 
to pay the rent to C., his executors and adminiſtrators, *C, may 
maintain an aQion on that promiſe (a). I have little doubt how- 
ever that the action might be maintained, and that the conſide- 
ration would be ſufficient; though my brothers ſeem to think 


differently upon this point. 


(a) This very point aroſe in Lowther v. 
Kelly, 8 Mod. x15. where the Plaintiff's at- 
torney bad made a leaſe by indenture to tbe 
Defendant 1 in his own name, rendering rent 
to the Plaintiff, whom the Defendant co- 
yenanted to pay ; but the caſe appears to 
bave been .adjourned afcer argument with- 
out any decifion. It is ſaid by Lewins J. 
in Gilby v. Copley, 3 Lev. 139. that when a 
deeds made inter partes a ftranger ſhall not 
take advantage of a covenant made for bis 
benefit, but where it is not made 7nter partes 


he may, whether the deed be indented or 


not; for this he cites Cooker v. Child, Hil. 
24 and 25 Car. 2. B. R. which was an ac- 
tion on a charter-party indented in theſe 
terms, „ this indented charter-party wit- 


neſſeth, that Bindley, maſter and part-owner | 
of the ſhip, with the conſent of Cooker, the 


other part-owner, hath let the ſhip to Child 
on ſuch a voyage ;” and Cid covenanted 
with Bindley nec non with Cooker to pay 300l. 
and it was held that Cooker might maintain 
the action. Lord Holt alſo, in Salter v. Kidg- 


h, Carth 77. held that one party to a deed 
could not covenant with another who was no 


party, but a mere ſtranger to it. So Where 


a bill was ſealed in this manner, received 
of 4. to the uſe of B. and C. equally to be 
divided, to be repaid at ſuch a time to.the.uſe 


f B. and Cl,” it was reſolved that B. and 


C. might each ſue for 2ol. Shaw v. Sher- 


weed, Cro, Eli. 7.29, affirmed in- error, Zelw. | 


23. But where a bond was made to A. for 


the benefit of B., it was adjudged the latter | 


could neither ſue upon it nor releaſe it, he 


dot being party to the bond, M v. Ward, 


I Lev. 235. Vide etiam 2 If. 653. With 

reſpeR to the right cf a third perſon to ſve 

*pon_a/pary! promiſe made to another for 
F 2 


It appears to me that C. would be 


his benefit, there is great contradid ion among 
the older caſes, all which are collected 1 Yin. 
1 Abr. fo. 333. to 337. Ationsof Afumpit, (Z). 
But in Dutton v. Poole, Mich. 29 Car. 2. B R. 
2 Lev. 210. 1 Vent. 318. S. C. Sir T. Ray. 
302. S. C and Sir 7. Jones, oz. S. C. the point 
| ſeems to have been very fully conſidered and 
very ſolemnly decided. There the father of 
the Plaintiff's wife beirg ſeiſed of a wood, 


\ which he intended to ſell to raiſe fortunes 
for younger children, the Defendant being 


| his heir, in conſideration that he would for- 


the Plaintiff's wife, 1000 J., for which the 
action was brought; and it was held that 


| Which deciſion was affirmed in d e 


| ſtreſs was laid upon the nearneſs 

| tionſhip between the Plaintiff's wife 
| father, to whom the promiſe was made 3 bit 
another caſe has ſince occurred to which that 


— 


Cowp. 437. the Plaintiff declared agaiaſt 
the Defendant, rector of 4, upon an inſtru- 


fendant promiſed the Plaintiff io retain him as 
Curate till, Se, and to allow him 50/ per 


was a certificate adargſed to the Biſhop, where- 
by the Defendant nominated the Plaintiff his 
curate, and promiſed to allow him 50 J. per 
amum, Upon this evidence the Plaintiff 
was, after argument, held entitled to re- 
cover againſt the Defendant, So in March- 
| ington v. Vernon, ante, vol. 1. p. 101. in 
noris. Buller J. expreſsly ſays, « If one per- 
ſon makes a promiſe to another for the be- 
nent of a third, that third mo maintain an 
action upon it.” 


only 


bear to ſell it promiſed to pay his daughter, 


the Plaiatiff might well maintai 1 action. 


reaſon does not apply. In Martyn v. Hinde, 
ment in writing, dated, c. whereby the De- 


annum; the inſtrument produced in evidence 
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1802. only a truſtee for * who might for ſome reaſon be deſirous that the 


| ST money ſhould be paid into the hands of C. In caſe of marriage it is 


K 3 often neceſſary to make contracts in this manner, and the perſonal 
aStction is given to the truſtee for the benefit of the fene euveri. But 
in the preſent caſe the agreement is, that in conſideration that the 
commiſſioners have let the tolls to the Defendant he will ꝓay to their 
treaſurer. Now. it is ſaid that this amounts to a promiſe to pay to the 
perſon who was the treaſurer at that time; but I am clear that ſuch 
was not the meaning of the inſtrument, and that if the Defendant 
had been removed from his office it would have been a payment 
which would not have availed the Defendant if he had perſiſted to 
account with the preſent Plaintiff. The manifeſt intention of the 
| agreement was, that the Defendant ſhould pay the money to any per- 
ſon whom the commiſſioners ſhould chooſe to make their treaſurer 
for the time being; but by law a debt is not ſo aſſignable (a). 
© Heatn J. I am of the ſame opinion, It appears to me that 
the appointment to pay to the treaſurer” was meant for the benefit 
of the commiſſioners, and. they alone can ſuſtain the action. 
ERookx 1 1 Wiek the contract was made with the commiſ- 
ſioners. : | We 
eimer 2. The contraQt is to pay to the commiſſioners 
Went the medium of their officer. 
e Judgment for the : Defendant 


$ 
| 
$ 
* 
1 


- 4 955 | Einsen a 
(a) In Fenner v. Me rs, 2 BI. 126g. the | But in that caſe the zight of action upon the 
aſſignee of a re/pondentia bond made to one | afſumpſit never could accrue to more than 
the obligor one perſon, viz. the perſon who ſhould be the 
. Ceclaring that he would pay it to any aſ. aſſignee of Cox; whereas the agreement in the 
ſignee of Cox, was held entitled to recover | principal caſe profefles to give the ſame right 
1 = a of the bond 3 in Hen, . | of action to a ſucce ſſion of zreaſurers. 


Cox, with an indorſemen 
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May 24th. .__.. . Cook and Another v. BATCHELLOR. 


* 


If defama- Tuts was an action on the caſe for defamation brought by two 


dee 21 ” 8 perſons who were co- partners in trade. The declaration after 


Ne ſtating that the Plaintiffs carried on trade in partnerſhip as wool- 

ele trade, ſtaplers, and as ſuch had conducted themſelves with honeſty and 
a 

were fre Fo made great profit, alleged that as co-partners they had bought a 


Joint pi quantity. of wool, to be. weighed by themſelves and paid for ac- 


ane u- cording to ee which mY. weighed Ys but that the De- 
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mage. 4 | r a04s oft gt e fendant 


N THE TR TW.SE DEN el cf gc It. * 8 
Acnditt Ali bf thetif if WH trade „An of thall 3d weigh bids the 1 * 

Tai wer aid" ben the rc Wal Wabtied there was 4 Pee —— 
weight oncealed Umdef kl Brat! welßin zo there" hefe feceral ES 
eesullts varybigiths expreMbhs;' and the declaration d&ncldded With 1 
1 an averment that ſeverab eren (nating hem) bat” "Fo Cong 

dense r re Apeskrng fe fick words rerüfecr 16 hät e ach further 
fea T5 thi e eckeretlon there 910 2 a general 

ality er Ard Jotnider therein. 1991119 201 07 ibo gnivig * Bus 

905 Bally Setzt. in fuppert: Sr Wie wa W 80 wi a ah 
chuld Act be 'Wnititattita' by tw two per fol al" Although . 
ite be ORE 4b it id bc Apecial' Caifiage bil 

Abele tc kern in eit trade, they 'olrght to "bring the ation 1 

Apts et t ti zb lg be atiſwered, that as the words | 


were ſpoken of them in their trade, they were actionable in them- 
Rives? and tlie Ferie damage lee rot have been proved. 
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e 'Ser He. was s proceefiing ing to argue if ſupport | of the Jectara. 0 
PIT 6 but 39262 Nen Reef off modw* n. RG 9ny 3} 75 


Cc 


by 7 7h Court 1 opinion, thay 1 je g v —.— vol Fear by 
tie" two Plaintiffs f and Hes ath a nd Role J. ae to a ſimilar 
a 5 of anuary 22 Another + v. Shire, in ach the. ſame po int 
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bibs he Wes this Court ſome * Years bach when the action My 
4g Wy to Be mloälgable. * BY 
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Rex v. Prins and Another law Sheriff of London. At 24th. j 
"ORF 4 ; | 

W hk WM 81018199 4 T1 211 | f 1 Nor Et Q7 


A FRY 1¹ ih 7 Was maj jp on a former WY kot ſetting "RE an 2 for an 
N attachment 


attachment which had iſſued againſt the theriff of London | in agaioſt the 


a, cauſe of Weſton v. Barnard. The Defendant in the original J 
py aftion having been fied ! in the laſt long vacation, on a writ uy A 
tet | reuriable the firſt return of Mi chactmas Term, | Paid into the hands obtained on 


ol- of the ſheriff's officer the fam of 20 74 and the cofts. On the 6th N Is 


of NM. ovember the Plaintiff ruled the ſheriff to return the writ which 2 1 
wis 'ebmplied with: on che 73th November he ruled the ſheriff t to —_—_ | 


Meody fm wort) ſerved on the 
& ſheriff until 
| the gi of March following, the Coort beld the Meriſt samer and ſet the attachment aſide. 


Vo. „ agen 34 2lus oh yignibuo2oguleg” 


* 
- * Fd 
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1802. bing i * the on whe ds 1 ws _—_— this not 
= . 1 being complied with, a rule was obtained for an attachment upon 
Platine, | the 19th, but at the deſire. of the ſheriff's offer he attachment 
zung ved Was not then ſued out, nor was. it ſued W and ſerved on .the 

_ -heriff until the gth of March following, 9951 181 8 l as 
2 Shepherd Serjt. in ſupport. of, the rule now contended that the 
nt all by. delaying to ſue out the attachment for ſo long a time, 
and by giving credit to the officer had diſcharged the ſherif, He 


1 Pot The hen v. 7 be Sherj 24 of 5 0 7 R. e tbe 


1 l 4 


"EET 


# a». «4-1 


mas ON following, "when both. the bail mere . and the 

DOOR. 1 bY, abſconded, it. was, 0 that the | bas was diſ- 
charged. Fee TONNE . | 

Bet Sent. pref vet. 55 the attachment, Gated in point 

of form a proceeding againſt the cheriff, was in fact a proceeding 

againſt the officer from whom the ſheriff always takes ſecurity, 

1 the caſe cited was diſtinguiſhable from this, ſince the Plain, 

. there had negleQed, to give the ſheriff proper notice to bring 

N rent body of the Defendant, whereas in this caſe the ſheriff, 

STUN after having been regularly ruled. for that purpoſe, had negleQed 

to do his duty. That as the ſheriff 's officer had omitted to take 

- bail-bond upon the arreſt, the Plaintiff was deprived of any 

action againſt the bail, and the ſheriff ought to be anſwerable for 

the negleQ of his officer; and that unleſs the attachment was ſuf- 

 fered to iſſue againſt the ſheriff the Plaintiff would be without 

_ remedy, for no action could: be brought againſt the ſureties of the 

officer except in the name of the ſheriff, and no ſuch aQion could 

be maintained unleſs! the ſheriff were damniſied by being obliged 

', to pay the money under the attachment. He therefore propoſed 

* that the ſheriff ſhould pay the money and bring an action againſt 

109626149 d ſureties of the officer, and that the Plaintiff ſhould «ant 

Pino the ſheriff againſt the conſequences, 

| 1 he Court were of « opinion, that the Plaintiff, had ee the 

ſheriff, and that the attachment therefore mult be Ter aſide. At 


<= as. 


Ay monies ET 4 or any bas matter of which the Plainiif coul 

2 take advantage by ſuing i in the ſheriff's name, he ought to be at 
abuts 2027 £5211 liberty ſo to do on giving the ſheriff an indemnity. 

Aecordingly the rule was made abſolute on thoſe terms. 2 


* 


on 


all 
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oil bas! ts 3 Sd t ir z all 
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FT" 118 5 as an application, to ſet aſide a judgment « entered up on 
»& warrant of pr gez for ſecuring an Annuity. MIR 


"The memorial ſtated an indenture made between ew Knight 


of the firſt part, Fo/ep2 Ford of the ſecond part, and Welles Orton 
of the third part, and after ſpecifyiog the greateſt part of the deed, 
further ſtated that it contained a declaration apd agreement that the 
judgment to be entered up. ſhould be only acollatera} ſecurity for 
the annuity, and that no execution ſhould be iſſued thereon * * until 
default in E Anknf thereof by the time and in the manner therein 
mentioned.“ The memorial further ſtated a bond given by. Tho. 
mas Knight as principal, and To/e epb Ford as ſurety, and likewiſe 
2 Wwarrant of attorney to confeſs judgment againſt Thomas Knight 


and /p Tord; and then proceeded, thus: “ And which ſaid 


indenture was executed by the ſaid. Thoma Knight (omitting the 


name of Fo/eph Ford) and Welles Orton, in the preſence of Richard 


Brewer, of, fc: and George Hargrave of, &c. and the ſaid bond 
and warrant of attorney were alſo ſeverally executed by the faid 


Thomas Knight and Fo ofe oſeph Ford reſpeQively, in the preſence of 
the ſaid Richard Brewer and George Hargra ve, who were accord- 


ingly the ſubſcribing witnelles to the execution . of the three ſaid. 


ſereral inſtruments reſpedively.” „ The indenture itſelf contained 
a proviſo that execution ſhould not be iſſued upon the- judgment 


until. 21 days default after the days of payment. 
"Bet Serjt. (among other things) objected that although the me- 


morial {lated the indenture to have been made. by three perſans, 


5, Knight, Ford, and Orton, yet that it did not ſpecity who the 


elke were in whoſe preſence Ford executed that inſtrument; 
and he. cited Hart v v. Lovelace, 6 T. R. 471. where the arne 
of an annuity, which ſtated that the ſeveral ſecurities were exe- 
cuted 3 in the preſence of IW. D. and . M. „or one of them,” 
was held bad for the uncertainty m__ which the witneſles were 
F 

Shepherd Serie contra, inſiſted that it is not neceſſary to ſtate 
ſpecifically the witneſſes in whoſe preſence each of the parties ex- 
ecuteg, but that all the information. is conveyed which the act 


a . the memorial ſtäte all the peiſons who were ſubſcribing 
14 | 
| 10 1 | 


<4 .- 


witneſſes | 


INI: 


„ „ „ 


* 24h. 


true memo. 
rial of an ana- 
nuity deed 
between 4. 
B. and ' 6M 
after deſcr-b- 
ing the par- 
ties to the 
deed and the 
contents, 
ſtate that it 
was executed 
by A. and * 
in the pre 
ſence of F. 


and F., it 


will be ro 


ot jection 


that B. alſo 
executed it 
in the pre- 
ſence of tbe 
ſame parties, 
For it is ſuf- 
ficient if the 
memorial 


_ ſtate all the 


ſubſcribing , 
witnefles 
wichout ſpe- 


cifying what 


fignatures 
they reſpec · 
tively atieſt- 
ed. 

If the me- 


morial only. 


ſtate the time 


at which ex- 
ecu tion may 
be ſued out 
by words of 
reference ta 
the deed, it 


ie fatal,» 
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„„ cls ES IN EASTER TERM!!! 
1802. Annees to the deeds; that no other perſons, atteſted the deed; 


oy in this caſe but the two perſons who were mentioned in the memo- 

" . rial, and that it would have been qulte faRcient if the memorial 
FE ma tated generally that they were the ſubſcribing witneſſes, 

to lei! were of Gpinfon'thar as the names of All Ue Perſons 
Au who atteſted the inſtrument were ſpecified the object of che ad 

| 55 bas | had been complied Wich () 9H HYSUNE IS bee omg 

0 962 8 Be then objected that the time at Wick odvceties Wah © to be 

+4: +++ + Wued upon 0 judgment was not ſufficiently Rated üpon che me- 
waorial, the ügreemet for tis putpole being only flared by wot 

Cement reference to the deed ot which lie &ted' Cling bi Mar: 

CꝓV)ꝙd)¼C nobo-nzs og ud) bak, gy: 


Aud The Court wit this ovjectiba fatal, made the ral ab. 
Bas bolute for fetting aſide the Net ETOmom 207 bono 
6 1 3632 L g 53 ' 26 tad BY * hys Isg 12119 82 Was © 


- 32 FO U #434, 4 ia ve 
3 neſſes atteſt ſeveral inflrumedte, it wil not 


NT v. Hue, ante, vo 1. F. 51. : 
de fafficient if the memorial only mentios 


1 beh. But wr that when the ſame: wir heit names, as ie 100ne, Far Braan- 
Gig £947 bus Nö e 
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The grantot D* IT on A The Defendant, after eraviog oper of the 

— having bogd pleaded non ot faftum, and. ſeveral ſpecial 1551 of uſyry. 
2 The cauſe was tried before Lord Alvanley Ch. 4 55 at the Wohminſtr | 


— 
3 Sitting after laſt Michaclmas Term, when t the Jury f "found : a ard! 
exchange for for the Plaintiffs, ſubje& 0 the opinion of the Court « upon a ſpeclil 
Ae caſe; at the ſame time "declaring that they believed the Plaintiff 


- which the. Sir Charles Marſh did not think that he was adding 2 0 


grantee diſ- D331 3 
'counted i In law. 

the following * de 

manner he The material facts of the 2 were as s folge {An Abel 1790 
£56. nn Colonel Robert Wood had granted to the Plaintiff Sir Charles Marſh 


4 ry and Henry / Deane {fince deceaſed) annuities to the amount of 5 00/. 


n conſideration of 3, 5001. paid to them by the ſaid Robert N ood, 


and arrears, 


— -.. which annuities were redeemable on payment of the origioal con- 
37. 

44. to the fideration-money, and alſo arrears, coſts, charges, and expences. 
grantor in 


caſh, and In June 1792, the annuities nat being regularly paid, Colonel 
| took 7507. Wood applied to the Plaintiff Sir Charles Marſh and the faid 


as intereſt for 


three years 1 
1 Henry Deane to negotiate a bil in order to redeem, ! the ſaid an 


„ nuities; and on the 21ſt of June, 792, the Plaintiff Six Charles 


bh egg O11) 2: 
| \ og ſu- 3 bl x 4 22 


IN THEFORTY-SECOND YEAR OF GEORGE III. 


met Colonel Mood at the houſe of Benjamin Martindale and Ed- 


ward: Fitch in St. James street, Meſiminſter, when a bill of ex- 
change, which Colonel Mood brought with him to the meeting, 


At three years after date pleiſe to pay Sir Charles Marſh, 


ſand 4 gs TR received by 


| Your humble lervant, | 
HR 8608; © {Signed) Robert Wood. 
To Meflrs: Benjaniin Martindale, $6 Wy 


The 5000 J. was made up as follows: 


3.0 T 42 © 
For diſcount for three years on o.. 750 © 
yk N 4TH „ 1 LTP | bt 


* K_—_—_ 2 —— 


Marſh, in conſequence of a letter from the ſaid Henry Deane, 


was 3 x. him, and Sir caring ge agreed to Gucount it, h 


66 „ Sire, | w | | London, Fune 21ſt 1792. 


Henry Deane Eſq. and Company, or dier, the ſum of five thou- 


Pitch, and Company. | Accepted, M. SE 


Purchaſe of the annuitis =, | L£. 3 500 0-0 
Half a year's annuity due — 20 00 
For redeeming the annuity without notice accord- 

| ing to.the condition. of the deed — — 250 0 0 
Two months' annuity due 8 - 83 6 8 
Paid | by. Sir 2 Mor to | Colone! Wed i in Caſh 116 13 4 


: * 
A 
. . 


5000. o © 


At this meeting of the 21ſt of June 1792 Sir Charles Marſh, 
taving the bill of exchange, deſired, that he might have a bond in 
the place of it, thinking that a better ſecurity ; and accordingly a 


bond was prepared and given inſtead of the bill of exchange, 
which, 'together with the annuity deeds, was delivered up by Sir 


» __c 


Colonel Mood, Benjamin Martindale, and EAward F ilch, for 


21ſt of June 1795, without any intereſt for the ſame, and with- 


was agreed by the Plaintiff to accept the bond mentioned in the 
| declaration FN was à joint and ſeveral bond) from Benjamin 


Marlet Marſh for the bond. The bond was a joint bond by 
100, conditioned to be void on payment of 5oo0 l. on the 
out any deduction or abatement whatever.” Sir Charles Marſh 


had no attorney or ſolicitor or man of the profeſſion preſent on 
bis behalf. In June 1795, Colonel Wood being then abroad, it - 


os. 1; 0 69 ST . Martindale, 


15 5 


1. 
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bh 


| _ at the end of eight months to pay 3001. in new milled money, 


| Martindale, Edward Fitch, and the Defendant Fohn Martindale, in 


it were taken in advance, yet that is the ordinary mode of dil- 


upon the ſubject. But the mere length of time cannot make any 
| tended as a cover for taking more than 5 J. ßer cent.; for many 
of a date nearly if not quite as long, and yet the diſcount of ſuch 


mett v. Yea, ante, vol. 1. p. 151. it is faid by yre Ch. J. that 


from the whole of the tranſaQion as it paſſes between the parties.” 


v. Barſtow, 1 Lutw, 471, the Plaintiff declared that in conſideration. 


— 


casEs LN EAST ER TERM 


lieu of the firſt mentioned bond of the 21ſt of June 1792. 

The queſtion for the opinion of the Court was, Whether the 
e ought to ſtand? if, not, a nonſuit to be entered. 

Onſlow Serjt. for the Plaintiffs, In this cafe there was no cor- 
rupt agreement within the meaning of the ſtatute of Anne, for it 
was either a common tranſaction of diſcount within the protection 
of the law, or a purchaſe of an annuity upon terms. 1ſt, The 
ſam of 759 J., which Was deducted for diſcount, amounts to no 
more than legal intereſt upon 5000 /, for three years; and though 


count practiſed by the Bank of England; and if the bill in thk caſe 
had been of a ſhorter date, no doubt could have been entertained 


difference in the caſe, if the agreement was not corrupt and in- 
bills in the courſe of trade are drawn both from India and Africa 
bills has never been deemed uſurious. In the caſe of Sir B. Han- 


« where a party on A contract for a loan intentionally takes more 
chan 5 I. per cent. per annum for forbearance of that loan he is guilty 
of uſury, but that whether more than 5 J. per cent. is intentionally 
taken upon any contract for ſuch forbearance is a mere queſtion 
of fact for the conſideration of a jury, and muſt always be collected 


Now the jury in the preſent caſe have expreſsly negatived any 
intention on the part of the Plaintiff, to act corruptly ; ; and indeed 
it appears from the caſe that the note was diſcounted for the ac- 
commodation of Colonel Mood. 2dly, The tranſaction does not 
amount either to a loan or forbearance of money, but. merely to a 
purchaſe of an annuity upon terms. Colonel Mood might have had 
a right to redeem the annuity upon payment of a certain ſum in 
ready money; but as he made no offer of that kind, he muſt be con- 
ſidered in the ſame light as any other purchaſer of an annuity, 
from whom the vendor may, require. ſuch terms as he thinks pro- 
per without incurring the guilt of uſury. In the caſe of Yeoman 


that he had delivered to the Defendant hammered flyer money in 
number and tail to the amount of 3001. the Defendant promiſed 


together with 4h 10s, for intereſt or x conſideration for eyery 1004 
KS of 
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of the old umincred money; und the Court were of opinion that 


there was no loan, and that without a loan there could be no 


bury; and it was ſaid that if a man have great occaſion for 
guineas, and can make a great advantage of them, and for this 
purpoſe give another money beyond their value, this is no uſury. 


30 in this caſe, if there was no loan, the tranſaction cannot amount 
to uſury, though more was given for the annuity than it was 1 


realy worth. 

* Bayley Serjt. contra, Although it be lawful upon the diſcount 
of a bill of exchange to take intereſt upon the whole amount of the 
bill at the time when the money is advanced, yet that practice 


muſt be conſidered as an exception to the general rule of law, 


and muſt be confined to tranſactions upon bills in the ordinary 
courſe of trade. It has not been found by the jury that this bill, 


which is for three years, was diſcounted according to the uſage 
ol trade; and it is too much to infer that becauſe bills in the or- 


dinary courſe of trade may lawfully be diſcounted in the man- 
ner above ſtated, a bill for any period of time may be diſcounted 


in the ſame manner; ſince the conſequences of ſuch a doctrine 


would defeat the provificln of the ſtatute. Suppoſe a bill for 


10,0007. at ten years to be diſcounted in this manner, the intereſt 
for that period would amount to 5000 J. conſequently the lender | 


would advance but 5000 J. and at the end of ten years would 


receive double that ſum; and if the bill, inſtead of being drawn' 


forten years were drawn for twenty, the intereſt would amount to 
the whole ſum of 10,000 J., and the lender would have nothing to 
advance, though he would be entitled to 10, 000 J. at the end of 
the time. It is true that the receipt of intereſt before it becomes 
due without any previous agreement to that effect does not 


amount to uſury. Hawk, P. C. b. 1. c. 82. ſ. 14. ed. 3. But if 
the agreement be chat the lender ſhall deduct the intereſt at the 
time when the money is advanced, the ſum really forborn is not 


the whole ſum mentioned in the bill, and therefore it is uſury. 
Barnes v. Worledge, Noy. 41. Telv. 30. S. C. Cro. Jac. 25.8, C. 


Moor, 644. 8. C. and Dalton's caſe, Ney. 171. adly, It is coi 


tended that this was a mere re- purchaſe of the annuity upon terms. 


lt is true that Sir Charles Marſh was not bound to agree to the 
redemption of the annuity unleſs ready money were paid, but it 
 ppears'by the caſe that he did agree to the re-purchaſe ; that the 


terms. of redempticn amounted to 4,083 J. 16s. 8 4. and that Sir 


Charles Marſb paid 166 / 135, 4 7 in er making all together 
4» | N A. me 


* 


157 - 
1802. 
MarsH 
V 
MaRTIN- 
DALE, 


A CASES IN EASTER TERM 
1802. the ſum of 4,250 f. This is all that was advanced to Colonel Wood, 


Mr and yet intereſt was taken upon 5000 J. The ſum of 4250 l. be. 
Mazrix- Came a debt due to Sir Charles Marſh, and the. taking 750 l. for 
dere. the forbearance of that ſum was. uſurious. With reſpect to the 
intereſt, if a perſon by miſtake receive more than. /. per cent. ĩt will 
not amount to uſury.; but if he agree to receive more than that rate 
of intereſt the reſervation will be illegal, and will vitiate the ſecu- 
rity, es he may not be aware that he i is contravening the ſtatute, 
| | 1 v7 Cur. adv, vull, 
| The opinion of he Coun was this day delivered by 

| Lord ALvanLey Ch. J. The queſtion in this caſe ariſes on 
a the validity of the firſt bond ; in lieu of which the ſecond bond 
-was given (a). It is contended on the part of the Plaintiff, that the 
tranſaction as it appears upon the caſe, is neither more or leſs than 

the purchaſe of an annuity, and not in the nature of a loan or 

ſum taken for the forbearance of money due: and if that could be 

made out the Plaintiff would be entitled to recover. It is alſo 

- contended, that at all events the negotiation of the bill of excha 

was a tranſaction in the uſual mode, in which all perſons poſſe þ 

of bills. of exchange have been permitted to diſcount them; in 

which caſes the intereſt. is always deducted from the money ad- 
vanced. It certai inly has been determined chat Juch a; tranſaQion 

on a hill af exchange 1 in the way of trade, for the accommodation. 

of the party deſirous of raiſing money, is not uſurious, though 

more than five ger cent. be taken upon the money actually ad- 

vanced. In ſuch caſes the additional ſum ſeems to have been 
conſidered in the nature of a compenſation for the trouble to which 

the lender is expoſed: and unleſs that indulgence were allowed, 

it might not be worth while for any merchant to diſcount a bill. 

If, therefore, nothing more has been done in this caſe than what 

. always has been done by way of accommodation among merchants, 
the tranſaction was not uſurious: but the rule muſt be confined 
ſtrictly to that ſort of tranſaction; for if diſcount be taken upon 

an advance of money without the negotiation of a bill of exchange 

it will amount to uſury, as appears clearly from the caſes which 

ers: cited in the argument. We muſt therefore conſider what 


bas + 


() The latter bond being a bd | fecaridics wers inſected * the jofirmit es of 


Tek Go for the firſt bond, wh ich- ſirſt bond was given | the ſormer. Cuthbert v. Hayley, 8 T. R. 390. 
.by way of ſubſtitution far the bill on which | But if the latter ſecurities had been given to 


38 the uſury aroſe, and the whole tranſaftion | an indorſee of the bill wichout notice of the 
beipg between the or ; ak; EM the latter aſury, it would have been otherwiſe. 15: 


1 | kb 3 Ann 


%, 
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was js the real tranſaction between the parties. I ſtated to the jury EY 


that if a man agree to take more than five per cent. for the forbear= FO 
ance of money, the 1aw declares that ſuch an agreement is corrupt 1 
| A - 


within the ſtatute of Anne, whether the party thought at the time var, 
that he were acting contrary to the ſtatute or not. And though 
the jury have found that Sir Charles Mary did not think that he | 
was acting contrary to law, there is nothing in that finding to 
prevent us from examining the tranſaction and declaring it to be 
corrupt if it appear to us to be ſo in point of law, without ſending - 
the caſe back to a jury to find the corruption. It was however 

- contended, that the tranſaction was to all intents a purchaſe of an 

_ annuity; and this certainly was the ſtrongeſt ground which the 

_ Plaintiff could take, for it has been determined in all the 
caſes upon the ſubject, that a purchaſe of an annuity, however 
exorbitant the terms may be, can never amount to uſury. But if 

dhe tranſaction reſpecting the annuity be only a cover for the ad- 
vancement of money by way of loan, it will not exempt the lender 
from the penalty of the ſtatute, or prevent the ſecurities from being 
void. Then is this tranſaction the purchaſe of an annuity or is it 
not? 1 admit that if the annuity had been irredeemable, the Plain- 


uff would have had a right to ay chat he would not ſell it under 
zoo. But here Colonel Mood was entitled to redeem the an- 
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g aunty, on payment of the ſeveral ſums ſtated in the caſe, amounting 

\ to 408 34, 6s. 84, It was then propoſed that Sir Charles Mar/b 

5 thould, advance 1664. 1.35. 4d, making with the purchaſe moneß 

9 of the annuity 4250 ,., and that he ſhould diſcount a bill of 50007. 

h at three years. What is this but forbearing for three years to take N 
1 the ſum. of 4250 l., for which forbearance he was to receive intereſt | 
1. on 5000/.? The jury were impreſſed with a notion that a bill 4 
R at three. years was ſuch a bill as no reputable man would diſcount; 

1, though it was aid that ſome Eaſ India bills of two years date had 

d been diſcounted; Indeed Lord Chief Juſtice Eyre ſeems to have 

* thought that the length of the date of a bill was ſufficient to afford 

ge a preſumption that the diſcount was intended as a cover for a loam. 


And if we conſider the effect of diſcounting bills at very long dates, 
theſtrength of this preſumption will be-manifeſt ; for if the praQtice 
be carried to a great length, the intereſt will annihilate the print 
eipal. I: think therefore, that the diſcount of ſuck a bill as this, 
not coupled with the tranſaction reſpecting the annuity, would 
| have' been almoſt ſufficient to have alforded a preſumption f 
S: Nor. II. ha ed, Fi aAlury; 
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uſury; but coupled as it is with the redemption of this annuity, 
it is e to wink ſo hard as not to ſee what the real tranſ- 
action is. Then why was not the bond given in the firſt inſtance 


inſtead of the bill of exchange? The reaſon is obvious: the 750/, 
which was taken as intereſt was not then due; but by drawing a 
bill of exchange at three years for 5000 J. for the purpoſe of being 


| diſcounted, and adding the intereſt upon that bill to the 4250 J, a 
capital ſum-of 500017. to be paid in three years was created, for 


which ſum the bond could not have been given in the firſt inſtance, 
Some old caſes have been cited to .ſhew the opinion of lawyers 


upon uſury before the ſtatute of Anne. The caſe of Barnes VF, 


Worledge, Noy, 41. variouſly as it is reported in that book, and! in 


Co. Fac. 25. Telverton, 31. and Moor, 644. in reſpect of the opi- 


nions of the particular Judges, ſeems to ſhew that ſo early as the 
time of Jamet the Firſt, and before the preſent ſtatute of uſury, it 


Was conſidered that if it were agreed that part of the principal 


ſhould be retained at the time of the loan, or be paid before the 
expiration of the Year, it would be uſury, becauſe the borrower 


would not have the uſe of the ſum upon which the intereſt was 


taken for the whole year. And the expreſſion of Popham J. in 
Dalton's caſe, Novy, 17 1. is to the ſame effect. There is alſo a caſe 
of 'Symonids v. Cocleſill, No, T5 1. which is extremely applicable 

to the ſecond point of this caſe, There à queſtion having ariſen 
Whether a deed ſecuring rent charge were void for uſury, the 
Court agreed that * if the original contract was for to have a rent 
charge, that is not uſury, but à good bargain and penny worth; but 
if the party had come for to borrow the money, and then ſuch a 


bargain had enſued by ſeeuriry;; then that is uſury.“ Let us ſec 


then whether the doctrine laid down in Barner v. Worledge and 
Dalton's caſe has been relaxed by modern deciſions. In Maſe v. 
Dauling, 2 Str. 1243. it was contended that ai note; for 200l. at 
three months, given upon the advance of 1971, and another note 


for 200 . taken at the end of the three months upon the advance. 


of 3 l. for thoſe three months, was not uſury, it being inſiſted that 


it was an abſolute purchaſe of the notes: but Lee Ch. J. held, 


and the jury found, that it was not a purchaſe but a loan, and con- 
ſequenty uſurious. In Ricbardt v. Broten, Cowp. 770. the tranſ- 
action in form was the purchaſe of an annuity, but it appearing 


that in ſubſtance it was a loan under colour of an annuity, the 


Court held it within the: * of . 27 Lowe v. Waller, 


Oo 


hs 


Doug. | 
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Dong. 740., Lord Mansfield ſays what is very applicable to the 


preſent caſe, * No ſhift will enable a man to take more than legal 
intereſt upon a loan: therefore the only queſtion in all theſe caſes 


is, What is the real ſubſtance of the tranſaction? not, What is the 


colour and form? This is one of the ſtrongeſt caſes of the ſort I 
ever knew litigated : : it is impoſſible to wink ſo hard as-not to ſee 
that there wy no idea between the parties of any thing but a loan 
of money.” It is true that the caſes of Auriol v. Thomas, 2 T. R. 


52. and Sir B. Hammett v. Yea, in this Court, have completely 


eſtabliſhed that in the diſcount of bills a, banker may take more 


than 5 per cent, if the exceſs be only taken to defray the expences 
| of remittance, provided ſuch exceſs be reaſonable, and that it be 


not a cover for uſurious intereſt. In ſuch caſes, therefore, the 
only queſtion i is, Whether i it be areal diſcount in the way of trade, 
or a mere loan of money? In the preſent caſe, no man looking at 
the circumſtances can entertain a doubt that the tranſaction was 


not a diſcount i in the way of trade, but was merely employed as 
the means of obtaining more than legal intereſt. \It only remains 


for me to notice the caſe of Teoman v. Barftow, Lutw, 271. as to 
which I mult ſay, that I do not quite underſtand it, nor ſhould 1 


have concurred | in the judgment there given, although it proceeds 
on grounds which ſeem to be yery diftin&t from the preſent caſe, 
la that caſe 1 think it might have been inferred that the tranſaction 
was a colour for taking more than legal intereſt : but the Court 2 


thought that it did not neceſſarily appear that the tranſaction gh 
uſurious, - and therefore they gave judgment for the Plaintiff, 

this. caſe we are. of pen that ſufficient appears to ſhew that 65 
agreement was corrupt in law, | whatever the intention of the 
Plantiff may have been. The bill of exchange way given to ſeeure 


a much larger ſum than legal. intereſt on the ſum which would be 


due at the end of three years, apd the bond, being 0 in lieu of 
chat bill, is therefore void, ed bop rs ot 910 ca 04487 


= 
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Let. a nonſuit be entered, 
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fr May 3ift, b 


A. by will 
de viſed to 
B. C. D. and 
ZE. two par- 
cels of land 
i pon truſt to 
ſell ang di- 
vide the mo- 
ney among 


his brothers“ 


and ſiſters“ 
children. 


B. C. D. and 
Z., the latter, 


being one of 
24 perſans 
entitled un- 


der the will 


to a ſhare of 


. the money, 


were pro- 
ceeding to 


; f- 
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Joszen Jonxsox v. Joux Jonxsox. 
PE Ve: for money had and KELIS | 
* > The cauſe was tried before Heath J. at the Summer aſſizes 
for Warwick 1801, and the Plaintiff was nonſuited. In Michael- 


mas Term following, a rule niſi for ſetting aſide the nonſuit and 
having a new trial was obtained; but afterwards, at the deſire of 


the Court, it was agreed that a ſpecial caſe ſhould be drawn up, the 


| material facts of which were as follow: 


William Johnſon of Rugby, being poſſeſſed for the remainder of 
a term of 1900 years of a houſe and little cloſe in Rugby, by in- 


denture of the 22d Auguſt 1761, in conſideration of an intended 


marriage (afterwards ſolemnized) between himſelf and Anne Lang- 


. ey, aſſigned the above premiſes to John Walker and o/c epb Jobn. 


ell whan fe fon, their executors, adminiftrators, and aſſigns, i in. truſt to permit 


was agreed 


by the three 


firſt truſtees 
and the 23 
other perſons 
entitled to 
th2 money 
that E. ſhould 
become the 
purchaſer of 
the two par- 
cels of land, 
paying 300 . 
for one and 
2001. for the 
other. A 
conveyance 
was accord - 

_ ingly pre- 
pared and 


executed by 


B. and C. 
only, upon 
which E. 
took poſſeſs 
ion of the 
lands, and 
paid the pur- 
chaſe-money, 
which was 
divided 
among the 
ſeveral per- 
ſons entitled 
under the 


: will. E., be- 


ing after- 
wards eviaed 


the ſaid William Fobnſon to enjoy the premiſes for the remainder 
of the term if he ſhould ſo long live; remainder after his death to 
his intended wife for her life; ; and after her deceaſe upon truſt to 
permit and ſuffer the heirs of the body of the ſaid Anne Langley 
by the aid William Johnſon lawfully begotten, to receive the rents 


and profits during, the remainder of the term; and in default of 


ſuch iſſue, to permit the executors, adminiſtrators, and aſſigns of 
the ſaid Wi 2 am Fobnſon to receive. and take the rents and profits 


during, the remainder of the term. This deed alſo contained 1 
| power of! revocation to William Fobnfon and Anne Langley during 


their Joint | lives. William Jobnſon by will, dated the 12th December 
17 32, deviſed 2s follows: : lem, I do hereby ratify and confirm 
the ſettlement of n my houſe in Rugby, wherein I now live, with the 
cloſe and appurtenances thereto belonging, made on my marriage 
with my. preſent wife; and ſubject to ſuch uſes as are contained! in 
the ſaid ſettlement, I do give and bequeath all my reverfion, re- 
mainder,.and intereſt in the ſame premiſes unto Edward Bodding- 
ton, Thomas Walker, oſt ph Fobnſon (the Plaintiff), and Philip Wil- 


liams, and to their executors, adminiſtrators, and aſſigns, in truſt 


that they and the ſurvivors, &c. ſhall, as ſoon as the uſes in the 


ſaid ſettlement ſhall be ſpent and executed, or otherwiſe ended and 


* \ 


from the ſmaller parcel i in con ſequence of a deſect in the tile derived under the will, brought an action for 
money had and received againſt one of the 23 perſons to recover the ſhare of the 300 /. received by him, at 
the ſame time refuſing to give op the parcel of land for which 7001. had been paid. Held that he was 


entitled to recover. | | 8 


« 


1 | determined, 


ſor 
of 


for 
„ at 
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determined, or at ſuch time ſooner'ss they ſhall think proper, ſel! 
and diſpoſe of my ſaid reverſion and remainder, in the ſame pre- 
miſes for the beſt price or prices which .can be procured for the 
fame, and ſhall pay and bio of the monies ariſing from ſuch 


ſale unto and amongſt all and every of my brothers and my 


children which ſhall'be ſurviving, in equal ſhares and proportions.” 
And after reciting in his will that about the time of the incloſure 
of Rugby fields he had purchaſed one yard-land in Rugby for the 


remainder of a term of 3000 years, and that on the late incloſure 


thereof there was awarded to him in lieu thereof a plot'of ground 
containing 16 acres 3 roods or thereabouts, and that he (William 
Fohnfon) borrowed ſome money on bonds towards paying the pur- 
"chaſe thereof, he © gave and bequeathed | the ſaid plot of ground, 


with the appurtenances, unto the ſaid E. N., T. B., J. I., and 


P. V., their executors, adminiſtrators, and affigns, for the reſidue 


and remainder of the ſaid term, in truſt that they ſhould out of the 


rents and profits, and by mortgage of the ſaid plot of ground, raiſe 
the laid principal money and intereſt which ſhould be owing on 


the ſaid bonds, and pay the ſame in diſcharge of the ſaid bonds, 


and ſubject to ſuch charge ſo to be made on the ſaid lands, in truſt 


to permit and ſuffer the rents and profits of the ſame plot of ground 


to be received by his wife Anne Fohnſon until his ſon Thomas 


4 Jobnſon ſhould attain 21; and as ſoon. as he ſhould attain 21, in 


truſt to permit and ſuffer the rents and profits thereof to be re- 
ceived by him-during his life; and after his deceaſe, in caſe his ſon 

uld leave any children, in truſt for them; but in caſe he left no 
child, but left a widow, then in truſt that the rents ſhould be paid 


to her for her life; and after the deceaſe of his ſon's children and 
widow, in truſt for his (the teſtator's) wife for life; and after 
her deceaſe, in truſt to ſell and diſpoſe of the ſaid plot of land for 


the beſt price which could be got for the ſame, and to pay and 


diſpoſe of the money ariſing from fuch ſale unto and amongſt all 
and every of his (the teſtator's) brothers' and ſiſters children which 
ſhould: be then living, in equal ſhares and proportions.” William 
Jobnſon appointed his wife Anne Johnſon ſole executrix of his 


will, and died in 1784, without having altered it. In 1788 his 


widow Anne Fohnſon died, leaving the teſtator's fon, Thomas Jobn- 


ſen, her ſurviving; and in 1791 the ſaid Thomas Fohnſon the 
ſon died a bachelor and inteſtate, aged 26 years. Upon the death 


of the widow and ſon. of William Jobmſon the teſtator without iſſue, 
Vor. III. | wa: | | 3 
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the truſtees entered into poſſeffion of che truſt premiſes, and were 


about to ſell them, when Foſeph Jobnſon (the Plaintiff), one of 


the truſtees, and alſo one of the legatees, being deſirous to purchaſe, ap- 
plication was made to his co-truſtees, as alſo to che different legatees 


(being 23 in number beſides hi mſelf , to know the terms on which tlie 


Premiſes were to be ſold, and it was finally agreed by the truſtees 


and by all the legatees (witneſſed by a memorandum in writing to 


that effect, and ſigned by them, including the Defendant who was 


one of the legatees) to ſell the houſe for 300 J. and the land for 


700 l., each being diſtinctly valued. This ſum the Plaintiff agreed 


to give, and the following articles were in conſequence prepared: 
Be it remembered that it is this day agreed between Edward 


Boddington of, &c. Philip. Williams of, &c. and Thomas Walker of, 


Dc. and Fo/eph Johnſon of, &c. as follows; to wit, the ſaid E. B., 


P. W., and 7. V. do hereby agree that they will, at their expence, 


on or before Old Lady-day next, make out a good title to, and by 
conveyances and aſſignments, to be prepared at the coſts of the ſaid 


Foſeph Johnſon, grant and aſſign unto the ſaid Fo/eph Fohnſon, his 
heirs, executors, adminiſtrators, or affigns, or as he or, they ſhall 
direct, All that meſſuage or tenement, outbuildings, backſide, and 
appurtenances to the ſame belonging, ſituate in Rugby aforeſaid, 
now in the occupation of Mr. W. L.; and alſo all that allotment of 


land lying in the fields of Rugby aforeſaid, containing 16 acres and 


three roods or thereabouts, now in the occupation of Mr. S. D., 


together with all rights, &c. c.: Ia conſideration whereof, the 
ſaid Fofepb Johnſon doth agree that he will pay or cauſe to be paid 
unto the ſaid E. B., P. M., and T. W., at the time above limited, 


the ſum of 1000. as and for the purchaſe-motiey for the ſaid pre- 


miles.” Then followed ſome ſtipulations in favour of the pur- 
cChaſer, but not material to be ſtated; and the articles were ſigned by 


Edward Boddington, Philip Williams, Thomas Walker, and Jeep 
Jobnſon. In purſuance of the above contract, the title deeds were de- 
livered to the Plaintiff's attorney, by whom an aſſignment of the land 
was prepared from the mortgagee and the parties intereſted, which 


ac was executed by Edward Boddington and Philip Williams, but not 


by Thomas Walker, the other truſtee, or any other perſon. . An 


indenture of aſſignment of the houſe and premiſes in Rug) 
was alſo prepared, to which the four truſtees were made par- 
ties of the firſt part; Job Walker and Lacy his wife, and Samuel 


Walker and Elizabeth his es (the laid Lucy and Elizabeth being 
1 — ſurviving 
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ſurviving acting executrixes of Fohn Walker who ſurvived Fojepb 
Fobnſon his co- truſtee in the truſt ereated by the deed of the 22d of 


Auguſt 1761, ) of the ſecond part; and one F. B. of the third 


part; and it was therein witneſſed that the ſaid Edward Bodding- 
ton, Thomas Walker, and Philip Williams, at the requeſt of Fo/epb 
Jobnſon (che Plaintiff), and the ſaid J. W. and Lucy his wife, 
and S. N. and Elizabeth his wife, aſſigned to J. B. as truſtee for 


Joſepbh Johnſon (the Plaintiff ) the remainder of the term of 1900 


years in the houſe and premiſes in Rugby. This deed was exe- 
cuted by E. B. and P. W. two of the truſtees, but by no other per- 
ſon. On the 17th of April 1792 a meeting of the legatees was 
golden, at which the Plaintiff and Philip Wiliams one of the 


truſtees attended, and the purchaſe-money was then divided among 


the legatees according to their reſpective ſhares. The Defendant 


received his ſhare, amounting to 29 /., and ſigned a paper acknow- 


ledging his receipt from the four truſtees : of his ſhare, and diſ- 
charging them and the eſtate. At the Lent aſſizes 1797, at War- 
wick, a Mrs. Sutton, who was the aunt and next of kin of the teſ- 
tator's ſon Thomas Johnſon, recovered from the Plaintiff the houſe 
and premiſes ſituate in Rugby by ejectment, and afterwards ob- 
tained a verdict for the meſne proſits thereof, amounting to 740. 58, 
Upon this event taking place, 18 out of the 24 legatees paid back 
to the Plaintiff their ſeveral proportions of the money received by 
them on the ſale of the houſe and premiſes to the Plaintiff; but the 
Defendant and five others refuſing to do. the ſame, the preſent 
action was commenced in order to determine the queſtion, The 
PlaintifF is ſtill in poſſeſſion of the plot of land in Rugby fields (upon 


| Ahich he has expended a conſiderable ſum of money in building, 
#ainage, and other Improvements), being part of the premiſes. 


Purchaſed. for. the faid ſum of 1000/7., under the aforeſaid agree- 
ment entered iat between him and the other truſtees, and receives 
annually the- rents and proſits thereof, amounting to 351. 14s. to 
his own uſe; and on application made to him on the part of the 
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Defendant, refuſes to relinquiſh the purchaſe of the plot of land, and ID 


bo reſell the ſame for the parties intereſted under the teſtator's will, 
The queſlion for the opinion of the Court was, Whether an 
action for money had and received was maimainable by the Plain- | 
üff againſt the Defendant under the above circumſtances ? Tf ſo, | 
then a verdict to be entered for the Plaintiff; but if the Court 


ſhould be of a contrary opinion, then a ne to 5 entered for 
the Defeadant. | 
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1 Serjt, for the Plaintif, This caſe falls within the ge⸗ 
neral principle that where money has been paid upon a legal con- 


ſideration which has. falled, it may be recovered bac ck in this form 
of action. Now the conſideration upon which the Plaintiff paid 


to the Defendant as one of the legatees his. proportion of the 309/, 


for which the houſe and cloſe in Rugby were purchaſed, was the 
covenant of the three other truſtees to convey to him the above 
premiſes with a good title. But the limitation to the perſonal 
repreſentatives of the ſettlor in the deed of 1561 being too rerfiote 
after an eſtate tail (2), and the whole intereſt in the remainder of, 
the term having under that deed of ſettlement veſted abſolutely i in 
the teſtator's ſon, there was nothing upon which the deviſe to 
Edward Boddington, Thomas Walker, Foſeþph Yohnſon, and Phi. 
1 i Williams, could operate, and conſequently the three cove- 
-nanting truſtees were unable to fulfil their covenant. The 
queſtion therefore is, Whether the Defendant who as a legatee 
bas received money from the Plaintiff on the conſideration of 
the truſtees conveying a good title, can retain that money now the 
title proves bad? If it be faid that the purchaſer is bound to guard 
himſelf by proper covenants, the ſame anſwer might have pre- 
vailed in Picketon v. Litecote and Others, Vin. Ab. v. 21. p. 541. 
tit. Vendor and Vendee (B).; 3 and yet there a /ubpena is faid to have 
iſſued againſt a vendor to ſhew cauſe why he ſhould not repay the 
money received upon a ſale of the reverſion of a copyhold which 
the vendee could not enjoy. Indeed the principle upon which the 
caſe of Shove. v. Webb, 1 T. R. 732. proceeded is very applicable 
to the preſent; for there a party was allowed to recover back the 
money paid as the conſideration for an annuity, | the annuity 
having been ſet aſide for a defect in the memorial; and yetlilt 
might have been contended there, that it was the Plaintiff's own 
fault that the annuity was ſet aſide, becauſe he had not ſecured 
Himſelf by a proper memorial. But the caſe of Cripps v. Reade, 
6 T. R. 606. is deciſive in favour of the Plaintiff* demand; there, 
as in this caſe, the conveyance of the property purchaſed by the 


Plaintiff not having actually taken place, but the whole till re- 


maining/'in,fieri, the Plaintiff recovered back his purchaſe money 
on the title proving defective. Lord Ka in that caſe ad verted 


(a) Where thee is an expreſs limitation of PD and a limiracion over of ſuch a chat · 


2 chattel by worde, which if applied to a | tel is too remote to take effect.“ D. per 


freeboid woald create an expre/e..e/tate-tail, | Afphurff J. Doe d. Lyde v. Das, 11. R, 
the whole intereſt veſts abſolutely in the firſt ) 596, and admitted per Baer J. rbid. 
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to the rule of caveat er, as laid down in Bree v. Holbech, 
Dong 655. and ſaid he did not with to diſturb it, but diſtinguiſhed 


the caſe then in judgment on the ground of no conveyance of the 
purchaſed property having been executed to the purchaſer. So 


here the indenture of aſſignment having been executed by two 


only of the four truſtees and by no other perſon, the corveyance 


remained incomplete, and the Plaintiff is entitled to recover back 


from the Defendant that . which the latter cannot in con- 


ſcience retain, 


Bayley Serjt. contrd. The Plaintiff 90 not etititled to recover 


back the money which heſhas paid from any perſon ; but if he be 


entitled to recover it back, ſtill he cannot recover it from the pre- 
ſent Defendant, nor in this form of action. There is no fraud in 
this caſe, and therefore the rule of cavent emptor muſt prevail as 
laid down in Bree v. Holbech. Indeed the proper remedy for the 
Plaintiff to adopt is to ſue the three truſtees, who by the article 
entered into in 1791 covenanted to convey, || Lord Alvanley Ch. I. 
If he were to ſue on chat article he would recover 16. damages in 
a court of law, and a court of equity would not compel the truſtees 
to convey that to which they had no title. The caſe of Crippt v. 
Kend is diſtinguiſhable from the preſent, berauſe there the action 


was brought againſt the very party who had ſold the property as 


well as received the money, and the ſale reſted merely on a parol 


undertaking, and not as in this caſe on an article executed by 


thoſe in whom the right to convey was ſuppoſed to be. But at all 


events the preſent Defendant is not liable to be ſued, for the con- 
tract of ſale and the covenant to convey was made by the truſtees 
with the Plaintiff, and the Defendant was no party to that con- 
tract. The rule therefore applies that where an expreſs contract 


between the Plaintiff and other parties is proved, the Court will 
not imply a contract between the Plaintiff and Defendant reſpect- 


ing the ſame ſubject matter. Indeed the only way in which the 


legatees were concerned in the tranſaction was in giving their 


conſent to what the truſtees thought fit to do. Nor is this the | 


proper form of action to recover the money which has been paid, 


for the ſpecial contract is not reſcinded, and till that is done the 


action for money had and received cannot be ſuſtained. That the 
contract is not reſcinded: appears from the Plaintiff ſtill retaining 
part of his purchaſe ; now as the ſale of the whole was entire, the 


Flaintiff is not at liberty t6 reſeind the contract in Part and con- 
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fider it as ſtill ſubſiſting as to the iin Had this property 


been ſold in parcels and by two diſtinct contracts, poſſibly a very 
e price would have been demanded and paid. The action 


is altogether novel, being an attempt to ſue legatees in à court of 


law, and to recover part of the money paid under a ſpecial con- 
tract, by treating that contract as reſcinded in part. 


Vuaugban in reply obſerved, that the Defendant was not ſued as 
a legatee, but as one retaining money paid to'him upon a con- 
ſideration which had failed, and which he therefore could not in 
conſcience retain. He added, that to ſue the truſtees would 
only produce a multiplicity of actions, for they would of courſe ſue 
the legatees if the Plaintiff recovered againſt them; and that the 


valuation of the houſe in Rugby and the valuation of the plot of 
land being diſtinct, the Plaintiff had a right to treat them as two 


diſtinct contracts, and mur SR reſcind the one and 


abide 0 the other. 
N du. adv, vult, 


The opinion of the Cb Was this day delivered = 6. 
Lord Al vaxLET Ch. J. who after Rating the caſe proceeded 


thus: The premiſes out of which the preſent diſpute ariſes were, 


together with the plot of land in Ragby field, purchaſed by the 


Plaintiff for the groſs ſum of 1000 f.; but it is to be remembered 


that the houſe in Rugby and the plot of land in Rugby field were 
each diſtinctly valued, the former at the ſum of 300 J. and the 
latter at the ſum of 700 f.; and upon thoſe diſtin valuations that 
contract was entered into which was afterwards reduced into the 


form of an agreement, and that deed of agreement was prepared 


which was executed by two only of the truſtees, and by no other 
perſon.” The contract having been thus far carried into execution, 
it was diſcovered that the limitation to the repreſentatives of the 
ſettlor in the deed of 1761 was too remote, in. conſequence of which 
an ejectment was brought by the perſon entitled, and the Plaintiff, 
who had paid the money, but to whom no legal conveyance had 


been made, was evicted from the poſſeſſion. The flaw therefore 
being diſcovered before the purchaſe was completed, there is no pre- 
tence to ſay that the Plaintiff had bought the eſtate, and that having 


obtained the title for which he contracted, he muſt abide by the 


conſequences. The Plaintiff, upon being evicted, was obliged to 
refund: the rents-and-profits,; and ſeveral of the perſons intereſted 


conſented to: repay. their Hoping of the eee, but 
ſome 
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ſome (among whom is the preſent Defendant) have refuſed; and 
the queſtion now is, Whether under theſe circumſtances the Plain- 
tiff be entitled to recover againſt the Defendant in an action for 
money had and received? My Brother Heath nonſuited the Plain- 
tiff at the trial, on the idea that the object of the action was to call 


upon a legatee to refund a legacy; a matter which he thought 


could only be agitated in a court of equity. It turns out however 
that this is not an action for re- payment of a legacy. If ſuch had 
been the object of the action, I agree that it could not have been 


maintained. If an executor, thinking that he has ſettled the affairs 


of his teſtator, pay the legacies, I have no difficulty in ſaying that 
a court of common law would not entertain an action for money 
had and received againſt a legatee, ſince ſuch a court cannot take 
into conſideration, as a court of equity would dg, the mode in 
which the funds might have been applied. In the caſe of M 72 
v. Macferlan, 3 Burr. 100 f , ſome principles were laid down, 
which are certainly too large, and which I do not mean to rely on: 
ſuch as that, wherever - one man has money which another ougbt 
to have, an action for money had and received may be main- 
_ tained; or that wherever a man has an equitable claim he has alſo 

a legal action. I agree with the opinion of my Lord Chancellor 
in the caſe of Cooth v. Fackſon, 6 Ve ef. Jun. 39. where he expreſſes 
his doubt whether the courts of law have not gone too far in 


the diſcuſſion of equitable rights, ſince they cannot adminiſter 


equity in the ſame way as courts of equity do; and ſhews that 
great injuſtice may ariſe from ſuffering a Plaintiff to prevail in a 


court of law, whereas, if he were obliged to ſeek his remedy in a. 
court of equity, much would alſo be provided in. the Defendant' "i 


favour: © No man therefore is more diſpoſed to be cautions in ad- 


mitting equitable matters to be agi tated in a court of law than 


myſelf. But as this is not a caſe between an executor and a lega- 
tee, in which the former ſeeks to recover the amount of any legacy 


paid to the latter, but between the purchaſer and vendor of an 


eſtate, my difficulty has been how far the agreement is to be con- 


ſidered as one contract for the purchaſe of both ſets of premiſes, 
and how far the party can recover ſo much as he has paid by way 


of conſideration for the part of which the title has failed, and re- 
tain the other part of the bargain. This for a time occaſioned 
doubts in my mind: for if the latter queſtion were involved in 
this caſe it would be a ſubje& for a court of equity. If the queſ- 
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tion were how far the particular part of which che title his failed 
formed an eſſential ingredient of the bargain, the graſſeſt injuſtice 


CASES IN EASTER TERM: 


would enſue if a party were ſuffered in a court of law to {ay that 
be would retain all of which the title was good, and recover a bros 
portionable part of the purchaſe- money for the reſt. Poſſibly the 


part which he retains might not have been fold unleſs the other 


part had been taken at the ſame time: and ought not to be valued in 
proportion to its extent, but according to the various circumſtances 


| connected with it. But a court of equity may inquire into all the 


circumſtances, and may aſcertain how far one part of the bargain 


formed a material ground for the reſt, and may award a compenſa. 
tion according to the real ſtate of the tranſaction. In chis caſe how- 


ever no ſuch queſtion ariſes: for it appears to me that although 


both pieces of ground were bargained for at the ſame time, we muſt _ 
_ conſider the bargain as conſiſting of two diſtinct contracts; and that 
.the one part was ſold for 300 U. and the other for 700 J. It has not 


been ſuggeſted that they, were neceſſary to the occupation of each 


| other. It amounts therefore to no more than this : that the Plain- 


tiff being one of the executors who were about to ſell the houſe, 
and alſo- to, fell the land, to both of which the legatees undertook to 
make a good title, advanced bis money to the legatees on the pur- 
chaſe of thoſe two lots, and now ſeeks to recover back the money 
for one of them, becauſe the title to that has ꝓroved defective. We 
by no means with to be underſtood to intimate that where undera 


contract of ſale a vendor does legally convey all the title which is 


in him, and that title turns out to be defective, the purchaſer can 


fue the vendor i in an action for money had and received. Every 


* 


purchaſer may protect bis purchaſe by proper covenants : where 


the vendor's title is actually conveyed to the purchaſer. the rule of 


caveat. emptor applies, In the preſent caſe the Plaintiff never has 


had any title conveyed to him, and therefore we are. of opinion, 
notwithſtanding the party ſued is a legatee, that the Plaintiff has 
paid his money under a miſtake, conſequently the rule adopted in 
.courts of law in fuch caſes applies to him, and entitles him to re- 
cover that money from the party to whom it has been Paid in an 
action for money had and . K | 
Per Curiam, \ Judgment for the Plaintiff 
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Tx this caſe queſtion ON Whether a ple of 6 ought 
to be ſigned by a Serjeant? 

The Court, after referring to the deere, decided ev the prac- 
tice of this Court ſuch a plea muſt be ſigned by a Serjeant, and 
might be treated as a nullity i not ſo ſigned (a). 

(a) A Se ifve muſt be ſigned by | moſt be ſo figned. Brooker v. en, ante, 
a Serjeant, but & joinder in iſſue need not. vol. 2. p. 336. Tots v. Child, ibid. in 


Vide Elli v. Govey, "ante, vol. 1. p. 469. ntis. 
Both a demurrer and a.joinder i in demurrer 


5 


* 


* * 
N ", = 
* and 1 ab 


D OF EASTER TE Yb. 


171 
May 3ſt. 


In C. B. « 
plea of bank. 
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a Serjeant. 


r = II — - — — A TIO I, r / 94, I — * FA 
. => 
— - * — 


e _—— 
9 
* 


* 7 \ 
- a 1 wy 
. 3 * - J 
% : ) 
N . ' , 
4 . y 4 „ — N 4 # | ; * ” f * "#4 ——— 4 
13 „ein Fs : . — 37 - 
wa X | - : "1 * \ \ 4 ** 4 2 
d , * TILE” 
7 . ; , > 
— — — — 
— W tt 2201 ae PT 40.001 
" « * 0 - 
” * A wo AS 
: . 13 * . F 7 „ „1 
"7 i. I „A 44 1 9 # 
wy "4 ** e e | 8 yl, 4 
— A 1 1 1 * . 111: 10 4 nl m4 if? 2 191] „ ky 7e "* 
- , SEE + Os oh e ». wy £4 F345 3 i + 
ai ane 15 . \ £35 1 * 4 1 x: 1 
Fa 1258 : ARGUED. and. DETERMINED, 
* TE | 
\ : . I + 11 ? 
1 "M7 [7 YG 424871 7h 4 
* 22 | ' g * 4 
, \ 5 
© | 1 * T 1 * 
F a p Ly 5 % af 141444 
- - 2x * s + bs IT S1- : 
| * . 
; | EY AN D - 1. — 
N ; 1 : AY *« +. . ” 
* 2 ** 
3 | IN 
3 x. | 2 
# ' . a N ; | . # *. 4 * 
f n . | | 
2 # . Fo — * Y . ” 4 
| TInityV L1Ierm 
J - . » , \ . : 
"Js o | * ö l « c 9 
— a 5 £ % | | F * 
* * * 4 - 
| 4 
. 


June 21h. 


RF 1 to 
under-let his 
bouſe to B. 
the latter 
paying forthe 
furniture at 


- an appraiſe-- 
4 ant that the former, Who was tenant of a certain houſe, ſhould let 


ment; held 

that B. vas 
 exauſed from 
; —4 perfot m- 
. ance of the 

+ agreement, 
becauſe A., 

at the time he 
q uitted the 


Houſe, was in 


Cbri Mmat-day the Plaintiff quitted the houſe, leaving ſome furni- 


arrear for 
rent to his 
Aandlord. 
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lowing, and that whatever houſehold furniture ſhould be left by 
the. Plaintiff upon the premiſes ſhould be appraiſed, and that the 
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:PARTRIDGE v. SOWERBY. 
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orrneny upon a ſpecial agreement. 1 

Ihe cauſe was tried before Lord 1 ch. J. at the 
Gailaball Sittings after laſt Eqfter term, when it appeared that an 
agreement was entered into between the Plaintiff and the Defend- 


— 
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the ſame to the latter for a year from the Cbriſimas- day then fol- 


Defendant ſhould take it at the appraiſed value, and that the money 
ſhould be paid on or before the iſt of January then next. At 


ture upon the premiſes; he offered poſſeſſion to the Defendant, and 
gave him notice that a broker would attend to value the furniture. 
eee. e to fulfil the e on account of ar- 


| CASES IN. TRINITY, TERM, Oe. 


' - 6arsof rent being aue from the Plaintiff to the landlord. Upon 
3 this evidence. bis, Lordſhip nonſuited the Plaintiff. r | | 
Clayton Serjt. nom moved for a rule to ſhew PRs why the 
| nanſuit ſhould not be ſet aſide, urging that as the Plaintiff had done 
every thing to fulfil his part of the agreement, the Defendant Was 
bound to perform what he had contracted 1 
But The. Court were of opinion that as the furniture was liable 
to be diſtrained for the arrears due from the Plaintiff to his land- 
brd, the Defendant was not bound to take them, and was there- 
fore excuſed from the performance of the e, 


ane dak 1 e No his moon. 1 
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anon Weck l 15 cee of u dbu b of King's Bech l in an 


2 a Bill of exchange. ; The, rſt count of the declaration ſtated that 


* 


one N. C., heretofore, to wit, on the I 5th day of September | in the 


year of our Lord, 1800, Sc. according to the uſage.” t&c. drew 


Court will 


ber certain bill of exchange in writing, bearing date the day and year 


aforeſaid, and thereby required the Plaintiff in error to pay to the 
Defendant in error, two months after the date of the ſaid bill, the 


ſum of 01. rr. 54," Ant proceeded * to allege acceptance by 
the Plaintiff in error, af his promiſe to pay. The ad count was, 
| And whereas the ſaid R. C. afterwards, to wit, on the ſame day 
mid-year ir aſbrelaid, at; te. according to the uſage, c. made and 
0 drew hey certain other bill of exchange i in writing upon rhe ſaid Plain- 
tf i in error, and thereby required him to pay to the Defendant in 
i error; ku manths after date thereof, 190. 18 6. 5d. value re- 
-reived J. and then proceeded as the firſt count, averring actept- 
ance of the bill by the Plaintiff in error; © to wit, on the ſame day 
end year aforeſaid;“ and is promiſe to pay. Upon this declara- 
tion there e below hy nil dicit, and a writ of i inquiry 
etecuted; the Plaintiff in error, after aſſigning the general errors, 


procceded thus : < That. che damages have been aſſeſſed for and 


8 mendoving any len "al iſt-aither RO! 33 me both conuts were good. 
L 95 | ad udged 


* 
3 


action of D umpf. t, brought by the payee againſt the acceptor 
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If a bill of 
exchange be 
made pay- 


able two 


months afcer 
date, and no 
date be ex- 


| preſſed, the 


intend it to 
be payable 


two months 


after the day 
on which it 
was made. 


The firſt 


count of 2 
declaration 


fared tbat 


the Defend- 
ant hereto- 
fore, to wit, 
on fuch a 
day, drew a 
bill of ex- 
change, 
bearing date 
the day and 
year-afore-. 


Taid, payable 


two months 
after date. 
The feannd” 
count Nated 
that after- 


wards, to wit, | 


on the day 
and year 


| aforefara; bf "As Witt FIT A erte er bill of . pape two months after date; with- 
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ETTETEN TRINITY TERM © 
4802. aajulged to the Taid Defendant in error upon the whole or the 
Aer aforeſaid declaration generally, whereas it appears in and by the 
A . ; fetord aforeſaid that the ſecond eount of the-ſaid declaration was 
andi is inſufficient 1 in law, and that no damages could or ought by 
l to have been aſſeſſed · or adjudged to the ſaid Defendant'in error 
in reſpect thereof, or of the ſuppoſed promiſe and undertaking 
chereln mentioned, praying ia the uſual form that the Jodgment 
might be reverſed; RENO 
© Barrow for the Plaintiff in -error now objected that the ſecond 
count ef the declaration could not be ſuſtained, inaſmuch as no 
date to the bill was ſtated; for the bill being payable at two months, 
without a date, it was impoſſible to aſcertain the time of payment; 
that although in De Ja Courtier v. Bellamy, 2 Show. 422. the Court 
held that it might be intended that the date of the bill was the day 
5 of the drawing, yet .in that caſe the day on which the bill was drawn 
was expreſsly ſtated, whereas in the preſent cafe the day of the 
T drawing was-only to be collected from words of reference to the 
frirſt count, where the day of drawing was laid under a 10 wit. 
bs | Lawes-contrd was ſtopped by he Court, who were of opinion | 
chat the caſe was not diſtinguiſhable from De la Courtier v. Bel- 
K lang, and that they might well intend the date of the bill to have 
been che day of the ae ſtated i in the firſt count. 
. een, affirmed. 
Ne 20%.  MACDONNELL v. MACDONNELL.. v 
1 namen in debt demanded 20001. and contained ſeve- 
dena! 1 ral counts, each of which ftated a debt of 2244. 75. 44d. 
bt 5 a 7 . The Defendant, after having obtained time to plead upon the uſual. 
2 e terms of pleading iſſuably, put in a plea that the Defendant did 
ſtates a debt not owe to the Plaintiff the ſaid ſum of 224 J. 7.5. 47 d. conclud- 
41. ing to the country; e the Maine cel W for 
| 1 want of a ple. 
rat he Goes. Bayley Serjt. having i a dls to ſhow cauſe why this 
22 A2 A judgment ſhould not be ſet afide, _ 8 2 
_ the beter Shepherd and Marſhall Serjts. ſhewed cauſe, 40 une that the 
3 for plea muſt be conſidered as a nullity, ſinee it clearly was no anſwer 
a m_ to the whole declaration, the amount of the debt claimed being 


2000 J.; ; and as ĩt was not pleaded to r particular codnt; it could 


not 


> 5 
. J 
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not be ed to any particular count. 

Bayley on the other hand inſiſted, that although the plea were 
not a complete anſwer to the whole declaration, yet that the judg- 
ment ought not to have been ſigned for the whole ſum mentioned 


in the Pn but ought to have been taken for all except 


2241.75. 45d., for that the plea might be —_ to apply to the 
firſt count of the declaration. 

But The Court were of opinion that as the 4 was pleaded to 
os whole. declaration it muſt be conſidered as no plea within the 


engine oy the Judges: order. Week | 
| Rule iifcharged, 


| | . | h 
KENRICEK v. Lord WII. BEAUCLERCK. 


HE following cale was 108 by the Lord Chancellor for the 
55 opinion of this Court: | 

. Thelwall Price, late of Bathafern Part i in the county of Denbigh 
ſg. being at the time of making his will hereinafter ſet forth, 
and at the time of his death, ſeiſed to him and his heirs of divers 


lands i in the, ſeveral counties of Denbigh, Flint,  Merioneth, Caernar- 


von, and Angle eſea, duly made and publiſhed his ſaid. laſt will and 
teſtament 1 in writing, the material clauſes of which were as follow; 

* And as to my real and perſonal eſtate whatſoever and haps 
ſoever, ſubject t to and chargeable with my juſt debts and fuheral 
expences, I give, deviſe, bequeath, and diſpoſe thereof as follows; ; 
that is to lay, [ give, . deviſe, and. bequeath my real eſtates, lands, 
tenements, and hereditaments in the. ſeveral counties of Denbigh, 
Flint, Merionethſbire, Caernarvonſhire, and Angle eſea, and elſewhere, 
and alſo all my perſonal eſtate, goods, chattels, and effects whatſo- 
ever unto Jobn Meſiyn of Segroit in the ſaid county of Denbigh 


Eig. ahd Owen Wynne of Crofnewydd in the faid county of Den- 


bigh Eſq, and their hejrs, upon truſt, and to and for the ſeveral 
ules, truſts, intents, and purpoſes following; that is to ſay, To 
the intent that the ſaid obr Mofiyn and Owen Mun and the ſur- 


vivor of them, and the heirs, executors, and adminiſtrators of ſuch 


ſurvivor, ſhall and do in the firſt. place apply and diſpoſe of my 
perſonal eſtate, or ſo much thereof as ſhall be ſufficient for that 


the ſame to R. P. for life. 
dis life, and J. M. 


Vor. III. 


and O. IW. took no eſtate therein. 


Z 2 


5. 


1802, 
2 
 Macpon- 
NELL- 
. 
Macpon- 
"'NELL. 
4 


Fuly 2d. 


A. deviſed 
thus, “ As 
to my real 
and perſonal 
eltate, ſub- 
ject to my 
debts and fu · 


neral ex- 


pences, I 


give and de- 
viſe the ſame 
as follows, 
Viz, my real 
eltates, and 
al ſo my per- 
ſonal eſtate, 
unto 7 M. 
and O . 
and their 
heirs on the 
following 
truſts, r. 
to the intent 
that they oi(- 
poſe of my 
perſonal 
eſtate in diſ- 


charge of my 


debts, fune- 


ral expences, 


and ſuch le- 
gacies as ! 
may direct 
and as to my 


real eſtates, ' 


ſubject to my 
debts aud 
ſuch charges 
as I may 


\ 


make, I give. 


and, deviſe 


Held that under this deviſe the legal «flats I in | the realey Yeſted i in R, P, for 


: purpoſe, 
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© purpoſe, to and in payment of all my juſt debts and funeral ex- 


this or any future will or codicil direct to be paid, and alſo in dif. 


; bo ; charge of ſuch expences as my truſtees ſhall be at in diſcharging 


during the term of his natural life.“ He then entailed the eſtates, 
on the iſſue male and female of the ſaid Richard Price, in ſtrict 


and after his death to his iſſue male and female in ſtrict ſettle- 
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pences, and to and in diſcharge of all ſuch legacies as I may by 


the truſts of this my will; and as to all my real eſtates whatſoever 
and whereſoever, ſubject to my debts and ſuch charge and charges 
as I may now or at any time or times hereafter think proper to 
make, I give, deviſe, and bequeath the ſame unto my Couſin 
Richard Price, only ſon of William Price of Rhewlas, for and 


ſettlement; - and in default of ſuch ifſue, deviſed them to the Rer. 
Robert Carter of Redbourn in the county of Lincoln for his life; 


ment; and, in default of ſuch iſſue, to Richard Kenrich, eldeſt 
ſon of Andrew Kenrich, of the city of Cheſter Eſq. for and during 


the term of his natural life; and after his deceaſe, to his iſſue ; 


male and female, in ftri& ſettlement, and added a proviſo, that I 
whoever ſhould take the eſtates ſhould bear the ſurname of Tel. | 
all, and make the manſion-houſe at Bathafern Park their uſual t 
and common place of abode and reſidence; and on their refuſal ſo [ 
to do, declared the above deviſe yoid, and bequeathed his eſtates t 
to his own right heirs for ever. 0 

ĨY be queſtions for the opinion of the Court were, 1ſt, Whether 0 
1 the truſtees in the will of the teſtator Thelwall Price took any t 
eſtate at law ? 2dly, Whether the tenant tor life took * eſtate A 
at law? 8 | n 
Lens Serjt. for the Plaintiff; The 781555 is, | Whether 3 any legal t 
eſtate in the lands deviſed veſted in the truſtees ? or, Whether the U 
w whole legal eſtate did not veſt by the operation of the ſtatute of uſes | tr 
in the ceftuy que truſt ? The general principle of law may be admitted, fr 
that where truſtees are interpoſed merely for the ſake of interpoſing te 
them, ang they have nothing 'to do but what might be done by I; 
the ceſkuy que truſt, ſuch interpoſition is uſeleſs, and the ſtatute th 

- veſts the legal eſtate in the cgſuy gue truſt, It was formerly ſaid in fo 
the caſe of 'Burchett v. Durdant, 2 Vent. 312. that where lands were w. 
deviſed to A. in truſt to permit and ſuffer B. to receive the rents I lif 
and profits, the legal eſtate veſted in A., and B. held only a truſt d. 
But that caſe was afterwards over- ruled in Broughton v. Langlej. tri 


-2 Sall. 679. 1 Lutw. 8 14: and indeed in Burchett v. Durdant, ſue 


2p by 
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i was created a truſtee for no ortidy purpoſe than that of receiving 


with one hand i in order to pay over. with the other, But where 


any thing is appointed to be done by the truſtee beyond the mere 
receipt of the profits, the eſtate muſt remain in him for the pur- 


poſe of enabling him to diſcharge the truſt which the teſtator has 


directed that he and no one elle ſhall execute. In this caſe the 
teſtator firſt expreſſes his intention to make the deviſe of his real 
and perſonal eſtate ſubject to and chargeable with his juſt debts 
and funeral expences, and then deviſes firſt his real eſtates and 
then his perſonal eſtates to truſtees, directing the application of 
the perſonal eſtate to the payment of debts, funeral expences, 
and legacies, and then deviſes his real eſtates to the tenant for life, 


ſubject to his debts and ſuch charges as he may make upon them. 


The deviſe to the truſtees therefore, coupled with the firſt expreſ- 
ſions of the will, impoſes on them the duty of paying the debts, 
and conſequently gives them the legal eſtate. However ſlight the 
object of the truſt may be, it is ſufficient that the teſtator has ap- 
pointed the truſtees as the perſons to carry that object into execu- 


tion : and the ſtatute will not operate to veſt the eſtate in the cęuy 
que truſts unleſs they would take preciſely the ſame eſtate as the 
truſtees. The eſtates indeed are given to the deviſee, ſubject to 


the payment of debts: but until that payment has been made the 


eſtates do not veſt in him. And though if the eſtates were imme- 


_ diately veſted in him the Court of Chancery would make him a 


truſtee for the payment, yet as the teſtator has thought proper to 


appoint other perſons as truſtees for that purpoſe, the legal eſtates 


muſt veſt in them in order to enable them to execute that inten- 
tion. In the caſe of Bag ſbato v. Spencer, 1 7 144. Lord Hard- 
wicke laid great ſtreſs upon the whole fee being conveyed to the 
truſtees by the word “ heirs, in which reſpect, he ſaid, it differed 
from other caſes which he cited, where nothing but a chattel in- 
tereſt was conveyed to the truſtees. The caſe of Shapland v. Smith, 


IBrown's Chan. Ca. 75. is a ſtrong authority to ſhew that where 
the truſtees have any thing to do the legal eſtate will veſt in them : | 


for in that caſe the truſtees, after deducting rates, taxes, and repairs, 


were to pay over the reſidue of the profits to the deviſee for his 
life; and yet they were held to take a legal eſtate. So in Silvgſler 
d. Lau v. Wilſon, 2 T. R. 444. where the deviſe was to truſtees in 
truſt to receive the rents and profits during the life of A., and that 


ſuch rents and profits ſhould be applied for the ſubſiſtence and 


waintenance of A. ee his life, the trultees took a legal eſtate. 
a And 
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Andi in the caſcof Doe d. Blake v. F 6 7. R. 289, where all 
the truſts had been executed, and nothing remained to be done by 
the truſtees, yet having once taken a legal eſtate, Lord Kenyon was 
of opinion that without a ſurrender of their ous the deviſee could 
not maintain an ejectment. 
Bayley Serjt. contra. I do not Aida any of the aſks which 
Jigs been cited, but I deny their application to the caſe before the 


Court. It is clear that if it had appeared upon the face of this will 
that the truſtees were. directed to do any thing they muſt have 
taken a legal eſtate: but in this will there are no directions to that 
effect. The teſtator has not directed them to pay the debts out of 

the real eſtate: the payment of the debts is only made a charge 


upon the deviſees. Where the teſtator intended that they ſhould 
have any management of his property he has ſo expreſſed himſelf 
in preciſe terms; for, with reſpect to his perſonal eſtate, he ex- 
preſsly gives it to the truſtees upon truſt to pay his debts, legacies, 
and funeral expences. But in the diſpoſition of his real eſtate he 
employs no words to ſhe that the truſtees were to have the diſ- 


e Og ben M7 nge for i oi; 


1 Cur. adv. vull. 


2 ö — _ L 


Thee opinion _ thi Court was 1 day delivered by 

Lord ALYANLEY Ch. J We have looked into the caſes to ſee 
whether any thing was to be found to alter the opinion which we 
formed upon the argument. But thoſe eaſes all tend to ſhew that 
the queſtion upon which the preſent caſe muſt depend is this, vis. 
Whether ſufficient appears upon the face of this will to demonſtrate 
an intention in the teſtater that the truſtees ſhould pay the debts? 
The caſes are very accurately ſtated in my Brother Williams's edi- 


tion of Saunders, in a note to Fagreſon” v. Morton (a), and I cannot 


lay down thè principle in better terms than he has uſed. | He ſtates 
the rule by Which it is to be decided whether the eſtate be an uſe 


executed or a truſt, in theſe worde; * Where ſomething is to be 


done by the truſtees which makes it neceſſary for them to have the 


legal eſtate, ſuch as payment of the rents and profits to another's 
ſeparate uſe, or of the debts of the teſtator, or to pay rates and 


taxes, and keep the premiſes i in repair, or the like, the legal eſtate 


.* I veſted in them, and the grantee or deviſee has only a truſt 
eſtate.” The caſe of Doe d. Blake v. Luxion atfords no argument 


in fayour of the Plaintiffs" in this caſe; J for it was uscelfery there 


* 


25 a (a) 2 Sagas. 75 11. 8. 1. 
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that the truſtees ſhould take a legal eſtate for the purpoſe of exe- 
cuting the truſts ; and the ſame may be ſaid of Harton v. Harton, 
7 T. R. 652. where the eſtate was limited to truſtees upon truſt to 
permit three married women ſucceſſively to take the rents and pro- 


fits, In the latter caſe Lord Kenyon ſays, that Jones v. Lord Say 
and Seal 8 Vin. Abr. 262. is a caſe by itſelf, by which I ſuppoſe he 


been recogniſed to be law by Lord Hardwicke in Bag ſhaw v. 


be executed in the deviſee: for it was held chat by the words of 
the will the uſe was executed in the truſtees and their heirs during 
the life of the feme covert, and after her death it was executed in 
the perſons entitled to take, charged with the annuities. The other 


illuſtrate the principle ſtated in my Brother Williams's note. Unleſs 
therefore it appears manifeſtly that the teſtator intended that the 
truſtees ſhould be active in paying the debts, the legal eſtate will 
not veſt in them. The queſtion is, Whether there be any ſuch 
apparent intention on the face of this will? It would indeed be 


truſtees for the payment of the debts than that the truſt ſhould be 
executed by the deviſee, under the direction of a court of equity; 


nienti, from which we cannot conſtrue the teſtator to have ſaid what 
in fact be has not ſaid. Perhaps if it had been ſuggeſted to him he 
would have directed that the payment ſhould be made by the truſ- 
tees; but he has not done ſo. This is a mere deviſe charged with 
the payment of debts. In diſpoſing of the perſonal eſtate the teſtator 
directs the truſtees to pay his debts, legacies, and funeral expences z 


payment of his debts and ſuch charges as he ſhall make, to the 
uſe of the tenant for life, but /ubje to his debts and ſuch charges 
as he ſhall make. Upon theſe grounds we are all of opinion, and 
ſhall ſo certify, that the truſtees took no legal eſtate in the premiſes, 
but that Richard Price took an eſtate at law for life, cHarged with 
the payment of 'debts. | 

| The following certificate was ſeut to the Lord Chanefttor 

This caſ@hazgeen argued before us, and we are of of opinion that 


| eſtate at law in the real eſtates deviſed by the faid will, 


CLERCK., 


means that it is a doubtful caſe, though he admits that it had : 


Spencer. And indeed that caſe tends to ſhew that even where 
ſomething might remain to be done by the truſtees the eſtate might 


' caſes of Shapland v. Smith and Silveſter d. Law v. Wilfn, only 


much more convenient that the legal eſtate ſhould be veſted in 


for a court of equity could not enable the deviſee to make a com- 
plete title to the eſtate. But this is only an argument ab inconue- 


but in the limitation of the real eſtate he does not even lay after , 


the truſtees named % the will of Thelwall- Price did not take any 


Vor. I. IN wry 8 


179 


——ů— 
Kgalcx 
- 
Lord W. 
 Brav- 


„ 


S 


IT 
33. an - > > — * * 
— — . ˙ ꝶ[ — E— ˙— j OS — — = 


Dre > — * — 


2 OR ay W 4 . 


- 8 2 i 
& = e * LY < 4 - — 


8 CA 2356 "es + _—_— 
. — — ä —ů— 4 >, —_— — 


gt * . 5 

—* 2 | — n 
2 —— — ä 2 , 
ps. 


— * r E , 
, 
** 
ay — 


Jane 3 oth. 


A ſummons 
for further 
time to plead, 
not attended 
by the party 
taking it out, 
does not wave 
the nece ſſity 
of a rule to 
plead. 


| taking out a ſummons for further time to ' plead, and cited Towers 


2, 1 2 "CASES IN TRINITY: TERM: 


| ſupport a judgment of non pros; that rules to plead are only given 


viouſly diſcharged the ſummons. [But The Court ſaid that was 


Court in the preceding term, when the rule | Serjt, ſtated to the Court the miſtake al. 


We are alſo of opinion, that Richard Price, the tenant” for ts 


took a * eſtate in the ſaid * eſtates. 
Atvanuer, 


. 3 G. — 
| A. Canoe, 


DECKER v. SHEDDEN. 


N this caſe a declaration de bene efſe was delivered to the Defen- 
dant's attorney on the 13th of May, and on the fame day à 
rule to plead was given, which was by miſtake entered in the 
King's Bench inftead of this Court ; on the 17th of May the De- 
fendant entered an appearance, and a plea was demanded; on the 
ſame day the Defendant'took out a ſummons for further time to 
plead, but did not attend at the return of the ſummons; on the | 
20th of May the Plaintiff ſigned judgment for want of a plea, 
To ſet afide this judgment for irregularity, inaſmuch as the 
Defendant had not been properly ruled to ne, a rule niſi was 
obtained on a former day (a). 
© Shepherd and Lens Serjts. now ewed cauſe and inſiſted that 
the irregularity complained of had been waved by the Defendant's 


v. Powwel, 1 H. Bl. 87. where a Plaintiff having obtained time to 
declare, the Court held a rule to declare unneceſſary in order to 


in order to apprize the Defendant when he is to plead, and that a 
Defendant by. praying time to plead excludes! any preſumption 
that he is not aware of the time at which he ought to plead. Star- 
lie v. Wilkes, Mach. 7 Geo. 2. B. N. 1 Cromp. Pr. 163.; and that 
althou gh an order was obtained in that caſe, yet the principle applies 

equally to caſes where a ſummons only is taken out as to the 
caſes. where an order is made; and that it appeared from Rivers v. 
Plumbe, Barnes, 240. ed. 3. and Brown v. Godfrey, Cooke's (Caf, 
Pr. 144- that a ſummons when returnable was formerly ſo far an 
effeQual proceeding, that if not attended by the party taking it 
out, the other de could not ſign judgment without having pre- 


wholly unneceſſary at the preſent day.] 
= (a) This matter had been before the] had been no order. But in this term f 


was diſcharged, it being rather underſtood luded to, and obtained leave to bring the 
at chat time 2 in Teuer r. Poet there | mater before the Court again, Bul 
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- Beſt Serjt. in ſupport of the rule urged, that a mere ſummons 
for further time to plead not attended by the party taking it out 
was no waver, and that on this ground the 6 caſe was n 
guiſhable from Towers v. Powel, 


did not wave the neceſſity of a rule to plead, that ſummons not 


having been followed up by an order. 
Rule abſolute. 


ELLIOT v. EDWARDS. / 


ulis was an action for money had and received, and was 
brought to recover from the Defendant as auctioneer the 
ſum of 457. being the amount of a depoſit paid into his hands by 
the Plaintiff on the purchaſe of a leaſehold eſtate. 

The cauſe was tried at the Guildball Sittings in this term before 
Mr. Juſtice Chambre, when a verdi& was found for the Plaintiff, 
with liberty to the Defendant to apply to the Court to have a non- 
fait entered. The facts of the caſe were as follow : Wilkam Em- 
blin being poſſeſſed of a leaſe of certain premiſes wherein he car- 
ried on a ſchool, agreed with Morgan William Fohnes for the ſale 
of the ſaid leaſe, together with the good-will of the ſchool for 
10007. and certain goods and fixtures upon the premiſes to be paid 
for according to valuation. It was agreed that the ſaid 1000 l. 
together with the amount of the valuation of the ſaid goods and 
fixtures; ſhould form an aggregate ſum to be paid and ſecured by 
che ſaid M. W. Jobnes to the ſaid William Emblin, and that on 
payment of 500 J. part thereof on the 2 5th of December then next, 
poſſeſſion of the leaſe and premiſes, goods, fixtures, and effects, 
| thould be delivered up and abſolutely aſſigned to the ſaid M. W. 
Jobnes. By indenture of the 7th of January 1801, between 
William Emblin of the firſt part, M. W. Jobnes of the ſecond part, 
and Matthias Pierce of the third part, reciting the original leaſe 
to William Emblin, and the ſaid agreement, and that the goods 


paid in purſuance of the ſaid agreement by the ſaid M. W. Jobnes 
to the ſaid William Emblin, the ſaid William Emblin aſſigned over 
the goods and fixtures abſolutely, and the leaſehold premiſes for 
the W of the term, ſubject to the rents, covenants, con- 


The Court were of opinion that the ſummons for time to plead 


and fixtures had been. valued at 3904. and that oo. had been 
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| July 5 ch. 


A. having 
ſold certain 
leaſehold 
premiſes to 
., aſſigned 
them by in- 
denture, con- 
tainingapro- 
viſo that . 
ſhou!d not 
aſhgn over 
until the 
whole of the 
purchaſe. 
money ſhould 
have been 
paid, and B. 
and C. cove- 
nauted for 
themſelves, 
their execu- 
tors, admini- 


ſtrators, and 


aſligns for the 
pay meat of 
the money. 


The premiſes 
| having been 


taken in exe - 
cution for a 
debt of B., 


who had not 


paid the pur- 


chaſe- money, 
were ſold by 
the ſheriff to 


D., who paid 


ce a de · 
poſit and 
agreed to 


complete the 


purchaſe on 
having a 
good title. 
Held that the 
non-payment 
of the pur- 
chaſe-money 


by B. was a2 


ſufficient ob- 
jection to the 


ale, and tha: D. might recover back dis de poſit wt an action ſor money had and received. 
. ditions, 
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ditions, and agreements. therein expreſſed and contained. The. 
indenture contained the following. proviſo: © Provided always, 


and theſe. preſents are upon this condition nevertheleſs, that he the 
ſaid M. N. Fohnes, his executors and adminiſtrators, ſhall not nor 


will at any time or times hereafter (until the money agreed to he 


paid and' ſecured unto the ſaid William Emblin, his executor, 
adminiſtrators, and aſſigns, by the ſaid M. W. Fohnes, his execu- 
tors and adminiſtrators, amounting to 8900. for the good- will and 
purchaſe of the ſaid goods and fixtures in the ſaid recited agree- 
ment contained, be paid and fatisfied to the ſaid William Emblin, 
his executors, adminiſtrators, and aſſigns, and for the due pay- 


ment of which the ſaid M. Pierce is the ſurety of the ſaid M. V. 


Fohnes) underlet, leaſe, aſſign, transfer, or ſet over unto any per- 
fon or perſons for all or any part of the ſaid term in the ſaid re- 


eited indenture of leaſe mentioned, all or any part of the ſaid 


premiſes hereby aſſigned, without the joint licence and conſent of 
them the ſaid William Emblin and Matthias Pierce, in writing 
under their hands firſt had and obtained.“ The indenture alſo 
contained a covenant on the part of M. M. Jobnes and Matthias 


Pierce, for themſelves, their executors, adminiſtrators, and aſſigns, 
for the payment of the remaining, ſum of 8907. by inſtalments 


of 100 l. each, on every ſueceſſive Mid/ummer and Chri/imas day, 
and gol. on the laſt inſtalment, with a proviſo, that Matthia: 
Pierce ſhould not be called upon until after two months” notice 


of the' default of M. V. Fohnes. The leaſehold premiſes above 


mentioned having been taken in execution under a fieri acias tor 
a debt due from the ſaid M. M., Johnes to Meſſrs. Smith and Co. 
of 6411. 12 5. were put up to ſale by public auction on the 13th 


of Fanuary 1802. Among the terms of {ale was contained an- 


article, that the purchaſer ſhould pay down immediately a depolit 
of 201. per cent. in part of the purchaſe. money, and ſigu an agrec- 
ment for payment of the remainder on or before the 2d of Febrnar; 


1802, on having a good title, when poſſeſſion would be given. 


The Plaintiff became the purchaſer at ſuch ſale for the ſum of 
260 J. and paid a depoſit of 45 J. But afterwards objecting to the 
title, refuſed to complete che de and brought this action to 
recover the depoſit. 

© Shepherd Serjt. now moved for a rule ni for entering a nonſuit. 


Two objections have been made to the title; iſt, That the ſherif 


was not entitled to aſſign the leaſe on account of the proviſo re- 
 Araining Jobner and his aſſ * from transferring or aſſigning 
e 8 13 . without 


* 


. . 
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without the. j joint licence of Wilkam Emblin and Matthias Pierce, 


and 2dly, That if the Plaintiff ſhould complete his purchaſe and 
take an aſſignment of the premiſes, he would be liable by the co- 
veuant in the deed as aſſignee of M. V. Fobnes to make good to 
William Emblin the remaining inſtalments yet unpaid. The caſe 
of Doe d. Mitebenſon v. Carter, 8 J. R. 57. puts an end to the firſt 
objection, it having been there expreſsly decided, that à ſale of 
leaſehold premiſes under an execution did not fall within the terms 
of a proviſo againſt aſſigning, becauſe it was a proceeding in invi- 
tun. And whether the proviſo be not to aſſign generally, or not 
to aſſign until a particular event ſhall have happened, the opera- 
tion of law is the ſame. With reſpect to the ſecond objection, the 


covenant of M. W. fohnes and Matthias Pierce is not a covenant 


running with the land, but is a covenant in groſs, and merely 
binding upon them perſonally. It is true that the covenant con- 
tains the word “ aſſigns, and that there are, caſes where the 
2 will be bound by that word, though he will. not without 
t. But it is manifeſt in the preſent” caſe, that the word a aſſigns” 

ould never have been intended to deſcribe the aſſignees of the 
premiſes in queſtion; for the covenant is joint, and the word 
« affigns” pues equally to M. W. Jones and to Matthias Pierce ; 3 
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but as the latter had no intereſt whatever in theſe premiſes, his 


alhgns could never be the aſſignees of theſe premiſes. Nor does 
the covenant create any. equitable lien on the premiſes, The 
parties, if they bad thought proper, might have ſecured the in- 
falments by. a mortgage, but not having done ſo; they cannot 
make the allignees' of the n liable to the m of thoſe 
inſtalmnen ts. 4 111 

Lord ALVANLEY Ch. MT If the purchaſer would be liable in 
equity itis a ſufficient objection. Suppoſe a man, having purchaſed 
an eſtate, aſſign it before the purchaſe- money has been paid, a court 
of equity will compel the aſſignee to pay that money, provided he 
knew at the time of the aſſignment that it bad not been paid. Here 
Jobnes obtained an aſſignment in conſideration of an undertaking 
to pay for the leaſe and fixtures ; that conſideration money has not 
been paid. - Fohnes and Pierce, for themſelves and their alligns 
covenant- for the payment of that money: and there is a proviſo 
that Jobnes ſhall not aſſign, until that money has been paid, with- 
out the conſent of Emblin and Pierce. Does not that create an 
equitable incumbrance? 'T think that a court of N would 
Vor. III. FF. NS hold 
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If a note for 
payment of 
the allowance 
to a priſoner 
under the 
Lord's A& 
be dated on a 
Saturday and 
delivered on 
a Monday, 
and contain a 
general pro- 
miſe to pay 
the allow- 
ance weekly, 


the priſoner 


is entitled to 
be diſcharg- 


. ed, 


Qu. Whether 
ſuch a note 
ought not to 
contain an 
expreſs pro- 
miſe to pay 
the allow- 
ance on a 
Monday, al- 
though ic be 


dated on that 
day of the 


week. 


| kold.it ſo, though I do not know that it would be binding at law. 


J 13. of 


jj: as ES IN-TRINITY: TERM | 


Now what is the nature of the Plaintiff's depoſit? Is it not made 
upon the condition that the purchaſe ſhall be completed free from 
all reaſonable objections? It is quite clear. that a court of equity 
would not compel a ſpecific performance of the agreement for the 
purchaſe: of theſe. premiſes. If a bill were filed for that purpoſe 
it would be diſmiſſed with coſts. I think that the Plaintiff has 
made out a reaſonable objection to the title offered by the Defen- 
dant, and conſequently muſt recover his depoſit. 

HEAT, Rooks, and CHAMBRE Js. concurringg 

Shepherd took nothing by his motion. 


Lit 71 4 Li. 1 


1 
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CONSTANTINE v. PUGH. 


1 75 Defendant, who was a priſoner in execution, having been 

brought up under the Lords' Aa (a), and remanded on receiy- 
ing a note from the Plaintiff for the payment of 3s. 64. ßer week, 
obtained a rule to ſhew cauſe why he ſhould not be diſcharged, on 
the ch of the note not being conformable to the one of 
R722 1 


The note in queſtion Was delivered to the Wen on Monday tl 


the 21ſt of June, and was as follows : . 
N Richard Conflantine v. David Pugh. a 1 

1 I [VEREE promiſe to pay and allow to David Pugh the ſum ap 
of three ſhillings and ſixpence per week weekly. for ſo long time as 20 
he ſhall continue in priſon in execution at * As witneſs my th 
hand this-19th day of Fune 1892. * 
(Signed) bee Conflantine? thi 

591 Serjt. when he obtained the rule, inſiſted that by the words 4 
of the act the creditor is required to © agree by writing, ſigned ap] 


with liis name or that of his attorney, to pay and allow weekly 
a ſum not exceeding two ſhillings and four-pence unto the ſaid 
priſoner; to be paid every Monday in every week, ſo long as any 
ſuch priſoner ſhall continue in execution ;” the preſent note being 
dated on the 19th of June, which was a Saturday, and not being 
en to be payavlc on any other , it muſt be taken to be 


@) 32 Ces. 8. 4. 28. a 
payable 
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payable on every Saturday, and conſequently did not comply with 
the proviſions of the act. He cited Lench v. Pargiter, Doug. 68. 

Clayton Serjt. now ſhewed cauſe, and obſerved that the preſent 
caſe was diſtinguiſhable from that of Leuch v. Pargiter, ſince the 


note was there expreſſed to be payable on every Wedne/day, where- 


as in this caſe it was expreſſed. generally. to be payable weekly, 
and muſt be taken to be payable from the day on which it was de- 
livered, viz. Monday the 21ſt. 


But Lord ALVANLEY Cb. J. ſaid, We are of opinion that this 


objection is fatal. Had this note been dated on Monday the 21ſt, I 
ſhould have thought it ſufficient: though my Brothers are of opinion 


that it ought to be expr eſſed in the note that it is payable on a | 


Monday, and that unleſs it be ſo expreſſed the note will not be 
good, . 
Per Curiam, | 


„* 1 ; 
"Rule abſolute, 


| EpmonsoN. v. PARKER, N hg 


— * 


** was an application to ſet aſide a judgment, and writ of 

- fiert facias iſſued thereon, for irregularity, It appeared by 
the affidavit of the Defendant that in 1793 he gave a warrant of 
attorney to confeſs judgment to the Plaintiff, ſoon after which he 
became a priſoner in the Fleet, and took the benefit of an inſolvent 


20, which paſſed in 1794; that he then entered into buſineſs, 


again, and on the 8th of January 1801 became a bankrupt, and on 
28th April in the ſame year obtained his certificate ; that after this 
the Plaintiff entered up a general judgment on the warrant of at- 
torney given in 1793, and ſued out a general writ of eri factas 
thereon, under which the Defendant's goods, to the amount of 
4il, 35.94. were levied on the iſt of Fuly 1802, No dividend 
appeared to have been made under the commiſſion cf bankrupt. 
"Beſt Serjt., i in ſupport of the 4ule, referred to the 5 Geo. 2. c. 30. 
ſ g. which directs that a certificate obtained by any perſon under a 


commiſhon of bankrupt, who has before been diſcharged under an 
ſolvent act, ſhall only diſcharge his perſon from arreſt, but that 
the future eſtate and effects of ſuch perſon ſhall remain liable to 


| his creditors as before the making of the act (the tools of trade, 
the neceſſary houſehold goods and furniture, and neceſſary wearing 
pat! of ſuch bankrupt and his wife and children only excepted), 
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Tuly 7h, 


The Defend- 


ant having 


- given a war- 


rant of attor- 
ney to con- 
ſeſs judg- 
ment, took 
the benefit of 


an inſolvent 


act, then be- 
came bank - 
rupt and ob- 
tained his 
certificate; 
after which 
the Plaintiff 
entered up a 
generaljudg. 
ment and 
ſued out a 
general exe- 
cution. Held 
regular, no 
dividend ap- 
pea: ing to 
have been 
mace. 
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EY the eſtate of ſuch. perſon againſt. whom ſuch commiſſion 
ſhall be awarded ſhall produce, clear after all charges, ſufficient to 
to pay every creditor under the ſaid commiſſion, 1 5 5. in the pound 
for their reſpective debts. Under this act he inſiſted that the 


judgment and writ of execution were irregular: ſince none of the 


effects of the Defendant would be liable to ſatisfy the Plaintiff” s debt, 
if the eſtate had produced 157. in the pound; and at all events the 
tools of trade furniture and clothes were exempt; that the judgment 
therefore ought to have been entered ſpecially with reference to theſe 
exceptions, for which purpoſe the Plaintiff ſhould have ſued out a ſeire 


factias, averring that the eſtate had not produced 159.in the pound, 


He cited Buxton v. Mardin, 1 T. R. 80. in which a general judy- 
ment having been entered up after the Defendant' s diſcharge under 
an inſolvent act, upon a warrant of attorney given before, the 
Plaintiff ſued out a ſpecial writ of execution, referring to the ex- 
ceptions contained in the act; and Lord Mansfield (aid, © It is 
clear the judgment 1s wrong, as it cannot be entered up generally 
ſince the act, without giving the Defendant an opportunity of 
pleading in diſcharge of his perſon;“ and Buller J. ſaid, „The 
ſtatute has given a defence as to his perſon and wearing apparel, Vc., 


and that muſt be put upon record before judgment.” He allo cited 


Gill v. Scrivent, 7 T. R. 27. where the Plaintiff having entered up a 


judgment againſt the Defendant and taken bis body in execution 


after one bankruptey, the Defendant was diſcharged by a certili- 
cate under a ſecond bankruptey, whereupon the Plaintiff ſued out 


_ a;ferre facias to have execution againſt his goods, which was held 
bad upon demurrer for want of a ſufficient averment that the eſtate 


had not produced 154. in the pound. 
Sbepberd Serjt., againſt the rule, inſiſted that as the Judgment 
had purſued the warrant, and the execution had purſued the 


judgment, they were both regular. He admitted that in Buxton 


v. Mardin the proceedings were irregular, | becauſe the execution 
had not purſued the judgment, for a general judgment will not 
warrant a ſpecial writ of execution: that in Gill v. Scrivens ſome 
ſeire ſucias was neceſſary, fince the judgment, being more than a 
a year old, it could not be revived without a ire ſucias; and as the 


judgment was entered up and the body taken in execution between 


the two bankruptcies, the Plaintiff could not have execution againſt 
the goods, without ſtating thoſe circumſtances which deprived the 
Defendant of the benefit of his certificate, and therefore he was 

6 4 2 bound 


Sr N SDS. 
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bound to ſtate the exception, which was contained in the ſame 
clauſe with that under which he claimed. But he urged that in 
the preſent caſe no n was neceſſary to authotiſe either the 

judgment or execution. 

Lord ALVANLET Ch. J. The Defendant in this a be 
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of a judgment which is regular upon the face of it: but he alleges, 


that from ſome circumſtances which do not appear upon the re- 
cord, the Plaintiff is not entitled to execution except under certain 


reſtrictions and limitations. The warrant of attorney is in the 


common form, authorizing the party to confeſs a: general judg- 
ment: and the act of Parliament does not require that under theſe 
cireumſtances any ſpecial judgment ſhould! be entered. The De- 


fendant therefore, ought to ſhe that he has been injured by an 


_ execution executed. If he could ſhew that his .eſtite had pro- 
duced 15 5. in the pound, or that his tools, furniture, or clothes 
had been taken, the Court would grant relief; but the proof of 
_ theſe matters hes on him. In the cafe of Gill v. Scrivens the De- 
fendant's perſon had been diſcharged, and it became neceſſary to 
ſue out a ſpecial execution under the act of Parliament, which 
could not be obtained without a fire facias ſtating all the circum- 


ſtances, 'which would bring the Defendant within the act, and 


negativing all exceptions contained in the enacting clauſe. But 
Ido not rn __ rea — would bi bound 3 that 
negative (a). a 1 % baliine a. of lng 1101 

HAT J. "teak Hae: can ihe placed on 0 dae uf Nee 
v. Maruin, when we obſerve that it concludes with & rdcommen- 
dation from the Court to the Defendant not to object to the mode 
of proceeding which had been ſuggeſted. The queſtion in this 
caſe is, Whether the evidence ſtated on the Defendant's affidavit 
would have been ſufficient to have entitled him to an auditd gue- 


reli q. A ſpecial judgment would not have been authorized by the 


warrant of attorney. The complaiat muſt therefore be, that the 


(a) This ſeems alſo to have been the opi- | ruptcy, the Court inclined to hold it uone- 
non of Mr. Juſtice Buler and Mr. Juſtice: | ceſſary for the Plaintiff to ſheww that the De- 
Heath. See Felfi v. Ballard, ante, vol 1. | fendapt's eſtate would not produce 155. in 
p. 468. 469. That was an action of emp- the pound under ihe ſecond bankruptcy, 


ft, to which the bankruptcy and certificate | althoogh the action was commenced before 


af the Deſendsat were pleaded, and it ap - any; divided bad been ,tmade, and before 
pearing that the Defendant had been twice | the period allowed by*s Geo. 2. c. 30. ” 7. 
a bankrupt, and that the cauſe of action for mein the dividend e 


occurred between. the fiſt zu ſecond bank - mb 1 


Vor. =_ 30 | = writ 


1802; wit of execution ouglit to have deen mrs It is nbt . 


n that the execution has been improperly executed, or that more 
pie bas been taken than might have been taken under a ſpecial exe. 
8 cution. Now it appears to me that the gravamen in an audi; 
guereld muſt have been that ſomething had been improperly taken, 

And if relief could not have been nn on an — , 


neither can it on motion. Un 1 


Rook J. The judgment in this * . Aan warrant of 


attorney, and the execution purſues the judgment. Both there- 
fore appear to me to be correct. The only ground of application 
to the Court muſt be, that the execution has been executed con- 


trary to the 5 Geo. 2. But it appears that no dividend. has been 


made: then how can the Defendant be entitled to ſet the execu- 

tion aſide. It is not pretended that any af the articles protected 

bpuy ide ſtatute have been taken: had any ſuch matter appeared, it 
might bave afforded ground for particular relief. 

CHAMBRE J. I do not ſee how the Plaintiff; could "Ol acted 

otherwiſe than he has done. On a general warrant of attorney he 

— could only enter up a general judgment. No one ever heard of 

2. ſcire fucias upon a warrant of attorney. Then the execution 


muſt follow the judgment. It was agreed by the Court of Kings 


Bench in Buxton vc Mardin, that a ſpecial execution on a general 
judgment was bad. If the Plaintiff takes more under the execu- 
tion than he is entitled to, the Defendant muſt make a ſpecial 
application on ſpecial grounds, the proof of which muſt lie on him. 
1 do not think ihis deciſion en, 195 the «56.0 of Buxton v. 


* 3 3, : 4. . . — E-F 75 
Mardin. 01 a (443 { p $01 "x6 43 1 8 r . 4 * 7 ; 
216625 i Hb. 8 bj Sir „ofs gel us 320 k e harg | 


iiysbiits' 236:has} 201 5103 o 193671 . 5917 0% 

-n un n o mid baſins He tut g wy 2.07 of 

Jah vb. Sark and Others, Aſſiguees of STOCK; a weer. v. 
oft 15th d 21017150 fun nA an tos ! 17 
n, $17 hood nid to dis amd 4 

The priſon- nis was an «Qiog by the Plaintiffs! as s affignees, upon two bills 

have 09.290 - "2 exchange drawn by the : bankrupt ; and accepted by the De- 


Lig. Bench ſendant. The cauſe was tried before Chambre J. at the Guildhall 
priſons, tho“ 
admiſſible Sit'ings in this Term, ohen the Plaintiffs, in order to prove that 


oo Wb bankrupt had committed an act of bankruptcy by lying two 


rove the 


f th 
. L oo = diſcharge of a priſoner, are not admiſſible to FRE of his commitment. 
ä * 1 N months 
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months in priſon for debt, produced the books of the Fleet and 
King's Bench priſons to; eſtabliſh that fact. Theſe books con- 
nuined entries of the dates of the commitments and diſcharges of 


all the priſoners, together with particulars of the cauſes of eack 


oommitment extracted from the original warrants. From theſe 


books it appeared that the bankrupt had been committed to the 


Flect for debt, and had been removed from thence to che King'e 


he had altogether lain in priſon above two months. On the part 
of the Defendant it was objected that though the priſon-books 
were admiſſible in evidence to prove the period of the commitment 
and diſcharge, yet they were not admiſſible to prove the cauſe of 
the-commitment, but that the original warrants ſhould have been 
produced. The learned Judge admitted the A e — 
ke point, and a verdict, was found for the Plaintiffs. 

Bayley Serjt. having on a former day obtained a Pr niſi for 
ting aſide the verdict and having a new Wil, 

Shepherd aid Bg. Serj ts. ſhewed cauſe, and contended that 28 
it appeared from the caſe of The King v. Aithles, Leach. C. C. 435. 
ed. 3. chat the daily books of a priſon are admiſſible to prove the 
time at which a priſoner is diſcharged, it muſt neceſſarily follow 
that if they are admiſſible to prove any of the facts which they 


contain} they are admiſſible to prove all the facts which they con · 
tain j for tliat che admiſſibility of the books did not depend upon 


the queſtion, Whether better evidence of the facts contained in 
them might or might not be produced, ſince the parole evidence 


of the turnkey would be better evidence of the period of the com- 


mitment and diſcharge than the books themſelves, but on the 
ground chat the books were nn of nn ait to eſta- 
Uiſh their contents. | uod oeh 

Manſball (a) Sept, i in vio of the Fw dalle o ad 2. 8 
of The King v. Aichles only decided that the books of a priſon are 
admiſſtble to ſhew- the time of the priſoner's commitment and diſ- 
charge, and that the general rule of law being that the beſt evidence 


5 . ; 4. 2 1 3 
N. ks a 1 11 { . 714 1 14. 


1 hb 1805 7 "3? 10 Ia. Be dauere Mr. $81 200 £3 10 2 
2 . be 


2 


Bench priſon, charged as well with the action in the Common 
Pleas as with ſeveral other actions in the King's Benck, and that 


d a fact mult be produced, the Court would not hold abſtracts of 
the wartatits of commitment, introduced into the Public documents 
of the priſon; as to the time ol commitment dad ee to 
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| ther the evidence produced was ſufficient to prove a fact neceſſary 


lain two months in priſon on civil proceſs. for debt. For this 


cited, by which it appeared that in a criminal caſe, where it was 


the tranſactions of the priſon, the names of tlie priſoners, and the 


ments on the war ratte. The book was à complete hiſtory. of the 


the day om wich the priſoner was diſcharged; But the material 
except the parole teſtimony of the turnkey who might happen to be 


evidence than the book itſelf? I am of opinion, and my Brothers 


the books therefore ought not to have been admitted. It has been 
' ſaid that theſe were in the nature of public books; but N 


rg of which might be given in evidence, le a pariſh regiſter 


CASES IN TRINITY TERM 
be thereby made as good evidence as the warrants of commitment 
themſelves; for ſuch a decifion: would be making a copy of an 
inſtrument taken by a public officer evidence, when 1 taken by a 
are Lamar it n ren not 18 e 
. 6 ile adv; val! 
The opinion of the Count was now delivered the: | 
Lord Arvanrey Ch. J. The queſtion in this eats is, Whe. 


to conſtitute the act of bankruptcy, viz. that the bankrupt had 


purpoſe the priſon books were produced, from which it appeared 
that the bankrupt had lain the neceſſary time in priſon; but it was 
objeQed, that though the books were evidence of the time of the 
bankrupt's impriſonment, they were not evidence of the cauſe of 
the commitment; and that they were not equivalent to the com- 
mittitur itſelf, which was admitted to be in exiſtence.  'To' eftabliſh 
the ſufficlency of the evidenee the caſe of The King v. Aichles was 


material to prove the particular time of a priſoner's diſcharge, the 
bobk of : Newgate was held to be ſufficient-for that purpoſe. That 
was a book kept by a public officet for the purpoſtꝭ of entering 


times of their diſcharge, ; which entries were ſometimes made | from 
the information of tlie turiikeys and ſometimes from their indorſe - 


wractfagions of the priſon and as ſuch it was held to be evidence of 
diſtinction between that caſe and the preſent is, chat there was no 


dotument af the fact wrich was proved by the book of Newgate but 
th& book itſelf, and no other evidence could have been reſorted to 


in the priſon at the time of the priſoner's diſcharge. But in the 
preſent caſe the commitiitur from vrhich the entry was ãnſerted in the 
bobk is in exiſtence, and the queſtion is, Whether that be not better 


concur with me in tkinking that it was better evidence, and that 


not contended, that they were that ſort of public document, 3 


I 7 IG made 


© FX 


Toy: NR 
IN THE FORTY-SECOND YEAR OF GEORGE Il. 


made under public authority. The two documents do not there- 
fore appear to me of a ſimilar nature, for the gaoler is not re- 

quired by. law to keep theſe priſon books, but they are only kept 
for his own information and ſecurity. We do not therefore 
think this caſe governed by the caſe of The King v. Aickles ; but 
we are of opinion that the committitur ought to have been pro- 
duced to eſtabliſh the cauſe of the commitment, and conſequently 


that there muſt be a new trial. 
Rule abſolute. 


Fo RTA DO. v. RODGERS. 


fene, on a policy of inſurance. 

The declaration, after ſetting out a policy of inſuranee in the 
uſual form, dated the 19th of October 1792, on the ſhip Petronelli, 
«at and from Bayonne to Martinique, and at and from thence to 


return to Bayonne,” and making all the neceſſary averments, ſtated 
the loſs in theſe words: And the ſaid Fo/eph Furtado further ſays, 


that afterwards and after the ſaid ſhip had ſo arrived at Martinique 


aforeſaid, in the ſaid writing or policy of aſſurance mentioned, and 
whilſt ſhe remained there and before her departure from thence, 
in further proſecution of her ſaid voyage, to return to Bayonne 
aforeſaid, to wit, on the 12th day of November, in the year of our 
Lord 1793, the ſaid iſland of Martinique was, with force and arms, 
and in an hoſtile manner, attacked, captured, and taken by the 
forces of our preſent Sovereign Lord the now King, then being at 


enmity and open war with the ſaid iſland and the perſons exerciſing 
the powers of government in the ſame ; and the ſaid; ſhip then 


and there being at the ſame iſland as aforeſaid, then and there on the 
capture of the ſame, was then and there ſeized, taken, and captured 


by the ſaid forces of our ſaid Lord the King, as a prize, and there- 


by the ſame ſhip, with all her tackle, apparel, ordnance, munition, 


boat, and other furniture thereof, became and was totally loſt to 
the ſaid Fo/eph Furtado, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid.” The Defendant having pleaded the general 
Iſſue, the cauſe was tried before Lord Alvanley Ch. J. at the firſt 
ſittings in this term, when a verdict was found for the Plaintiff, 
beg to the opinion of the ee o the following caſe. 
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An inſurance 
effected in 
Great Britain 
on a French 
ſhip previous 
to the com- 
mencement 
of hoſtilities 
between 
Great Britain 


and France © 


does not co- 
ver a loſs by 
Britijh cap- 
ture. 
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The Plaintiff was owner of the ſhip at the fime of the inſurance 
and from thence until the time of the loſs hereinafter mentioned. 
The ſhip ſailed upon the voyage inſured in Ofober 1792, and ar- 
rived at Martinique i in November following; ſhe remained there 
until March 1794, but her remaining there was juſtified by necel- 
ſity; and war having broken out between this kingdom and 7 rance, 
ſhe was then, upon the capture of the iſland of Martinique by the 


_ Britiſh: forces, taken by them as a prize, with 40 other French 
_ veſſels. The Plaintiff at the time the policy was effected, and from 


thence until the ation was commenced, was a French ſubject, and 
reſident at Bayonne, in France, which country was in amity with 
Great Britain when the policy was effected, and until the month of 
February 179 3, at which time hoſtilities commenced between Eng- 
land and France, On the toth March 1796, his Majeſty granted 
a licence to Meſſrs. Aves, Rebello, and Co. authorizing them to re- 
ceive from the under writers on this policy the money for which 
they had ſubſcribed, and- this action was brought under directions 
from Meſſrs. Alves, Rebello, and Co. the Plaintiff's agents. | 

The queſtion for the opinion of the Court was, Whether the Plain- 
tiff was entitled to recover in this action? If the Court ſhould be of 
opinion that he was, a verdict was to be entered for the Plaintiff; and 
the Court ſhould think that the objection to the Plaintiff's recovery 
appeared upon the declaration, ſo as to entitle the Defendant to the 


| Full benefit of it upon a motion in arreſt. of judgment, the verdict 


was to be entered for the Plaintiff, and the Defendant was to make 


ſuch application; but if the Court ſhould be of opinion that the 


Plaintiff was not entitled to recover, and that the objection did not 
appear upon the record ſo as to entitle the Defendant t to ſuch bens- 


fit, then a nonſuit was to be entered. 


Hayley, Serjt., for the Plaintiff. The queſtion is, is, Whether aſter 


the ceſſation of hoſtilities between England and France, a French- 


man be entitled to recover in the Engliſh Courts upon a policy of 
inſurance effected in England before the commencement of hoſtili- 
ties for à loſs by Britiſb capture during the war? iſt, The autho- 
rities are deciſive in the Plaintiff's favour. In Planche v. Fletcher, 


Dong. 254; the policy, which was on French account, was ſubſcribed 


on the 7th of J 1778, and the proclamation for repriſals on the 
French was dated the 29th of the ſame month, after which the ſhip 
was captured by a King's cutter: Lord Mansfield ſaid © It is in- 


different whether the goods were Engliſb or French; the riſk ex- 


- .tends 


* 
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tends to all captures.” The caſes of Eden v. Parkinſon, Doug. 7 3255 
and Hermon v. Woodbridge, Doug. 78 1., and Plantamour v. Staples, 
. 611. in notis, which alſo occurred in the time of Lord 
Mansfield, were of the ſame nature, and the Plaintiffs were allowed 
to recover. To theſe may be added the caſe of -Ty/on v. Gurney; 
3 T. R. 477-, which aroſe in the time of Lord Kenyon. That was 
an inſurance by American loyaliſts effected on a Dutch ſhip before 


covered, Theſe caſes include a period of twelve years from 1778 
to 1790: and though it does not appear that the objection now 
made was expreſsly raiſed, yet as all the caſes afforded ground for 


of the profeſſion that ſuch an objection could not have been made 
with ſucceſs. After ſuch a ſeries of deciſions countenaticing theſe 
inſurances, i it may be queſtioned how far it would be conſiſtent with 
good faith to foreigners to declare them to be illegal. Cercainly it 


have the effect of driving all foreign inſurances from this country, 
ſince no foreigner will think it ſafe to effect an inſurance here, when 
he knows that in the, event of a war breaking out between this 
country and his own, his inſurance will be rendered unavailable. 


The caſes of Brandon v. Ne bitt, 6 T. R. 23., and Briſtow v. Towers, 


fra no aſſiſtance to this Defendant : bur as it appeared in the lat- 
ter that the loſs was occaſioned by Britiſh capture, and the Court did 
not decide i it at all upon that ground, it affords au additional rea- 
lon for ſuppoſing, that even at that time it was not thought a ſuffi- 


affect the preſent queſtion ; the inſurance there having been effected 
on a trading with the enemy, which being illegal itſelf renders the 


f Inſurance illegal alſo ; though if ſuch trading be ſanctioned by the 
i- King's licence, the inſurance will be legalized. Vandycl v. Whitmore, 
0- 1 Eaft, 47 5. Many authorities therefore-may be cited in the Plain- 
Tr, tiff $ favour, and none are to be found againſt him. Bur 2dly, It 
ed will be contended that it is contrary to ſound policy to allow in- 
he ſurances by which the enemy may be indemnified againſt the acts of 
up the Briti/h Government at the expence of Bribiſb ſubjects. To this 
n- it may be anſwered that during the continuance of the war the 


N can derive no benefit from his contract. So long as his 
on | „ recovering 


the commencement of hoſtilities between Great Britain and Hol- 
land; the loſs accrued by Britiſb capture; and the Plaintiff re- 


the objection, it muſt be preſumed to have been the underſtanding 


is not conſiſtent with good policy to come to a deciſion which muſt | 


6 ZT. R. 35., having been determined on the ground of alienage, can 


cient objection. The caſe of Potts v. Bell, 8 T. R. 548. will not 
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of his indemnity, unleſs the Crown neglect to inſiſt upon its rights: 


introduce an act of Parliament to prohibit inſurances on enemies 


enactments would have been ſuperfluous; at leaſt a declaratory 


have been cited it may be. ſufficient to obſerve, that the queſtion 


* - 
0 * # 
„ 4 
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recovering would tend to defeat the objects of the Briti/h Govern. 
ment, by ſupplying the coffers or encouraging the commerce of its 
enemies, he is diſabled from maintaining an action by his charac. 
ter of alien enemy. Nor can he calculate with any certainty upon 
recovering at the reſtoration of peace, fo as to found any commer- 
cial ſpeculations upon ſuch expeQation. For by the law of Eng. 
land, all the property of alien enemies, including their debts, is 
veſted in the crown : and upon office found the King is entitled to 
reap' the benefit of all contracts made for their advantage. The 
Attorney General v. Weedon, Parker Rep. 267. Aſter the ceſſation 
of hoſtilities therefore the foreigner will not be able to avail himſelf 


in which caſe it muſt be preſumed that his recovering is not incon- 
ſiſtent with the policy of the ſtate, in the ſame manner as that pre- 
ſumption authorizes an alien enemy to recover even during the 
war, where he has obtained the King's licence for that purpoſe. It 
may be remarked that in the 13 Geo. 2. (a) an attempt was made to 


property without ſucceſs. An act however to this effect paſſed 
in the 21 Geo. 2. (5), and another i inthe 33 Geo. 3 (e), both which 
were temporary acts impoſing penalties and enacting that ſuch in- 
ſurances ſhould be void. Had they been void at common law, ſuch 


clauſe might have been ſufficient, _ 
Beſt Serjt. for the Defendant. With reſpect to the caſes which 


which now. flands for the determination of the Court, did not 
ariſe in any of them. Indeed it was then pretty generally under- 
ſtood that the property of an enemy might be inſured fagranic 
bello: conſequently no diſpute could have ariſen upon a policy like 
the preſent. It is a general principle of law that whatever militates 
againſt the intereſt of the ſtate is contrary to law; the law being 
made for the protection of the public. No contract therefore, 
which is prejudicial to morals, to the revenue, or to any civil 
eſtabliſhment can be enforced in a court of juſtice. Upon the 
ſame principle the law will not. lend its aid to a contract which 
gives to one of the contracting parties an intereſt contrary to the 
intereſt of the ſtate. In Foſter v. Thackeray, 1 T. R. 57. in noli, 
an action was brought on a wager that war would be declare 


* (a) See 6 T. R. 42. 2 (6) C. 4. | (e) C. 27.5. 4 
75 | with 


mW {THE FORTY-SECOND YEAR OF GEORGE In. 


with Frauce in three months; and though the caſe was never 
finally.decided, yet it appears from the expreſſions of Mr. Juſtice 
Buller in Good v. Elliott, 3 J. R. 7or..702. that a great majority 
of the Judges were againſt the action, and he conſiders it as a caſe 
of great. authority. And in a caſe ſubſequent to Foſter v. Thackeray, 


a wager reſpecting the amount of the hop duties, conſidering it 
contrary to the policy of the ſtate to admit the public diſcuſſion of 
the ſubject to which the wages related. And it ſeems to have 
been the opinion. of all the Judges in Good v. Elli 2 3 T. R. 693. 
that wagers which are againſt the ſound policy of the kingdom, 


inſurance of enemies property during war, in a commercial view 
may be advantageous, but in a political view it is highly dange- 
rous. It has been ſuppoſed however, that information has been 
obtained-for government through the medium of Lloyd's Coffee- 
Houſe: but it ſeems rather too much to expeQt that thoſe who 
are moſt intereſted 3 in the ſecurity of the enemy's ſhips ſhould be 


iroyed, The intereſt of the underwriters certainly leads them to 
give information to the enemy of the deſtination of our own 


ment to exiſt, The effect of ſuch policies of inſurance is to defeat 
the great objects of war. For in proportion to the exertions of the 


mies' property be inſured here, thoſe exertions of the government 
will be directed againſt its own ſubjects. One object of war is to 
deſtroy the commerce of the enemy; but the end of all inſurance 
is to encourage commercial ſpeculations by diſtributing the loſſes 
among a number of individuals. Theſe objections to a policy 
effected during war are equally applicable to one effected before 


hoſtilities, the firſt a&t of the government” is to ſeize the foreign 
veſſels then in its own port. But if that property be inſured here, 
the ſeizure will neither diſtreſs the foreigner, nor afford any ſecu- 
rity to our own government againſt the acts of foreigners in whoſe 
ports our ſhips may happen to be. Tt is true that the policy in 
gueſtion was lawful at the time when it was effected. But if it 
be illegal for an Engliſbman to inſure againſt the hoſtile aQs of the 
Vos BEL —  Sritthh 


viz. Atherfold v. Beard, 2 T. R. 610. the Court refuſed to enforce | 


and tend to make the pany a bad ſubject are void, Poflibly the 


very ready to give information through which they may be de- 


cruiſers, and whether they may at any time have been induced to 
do ſo, it is at leaſt contrary to all ſound policy to ſuffer the induee- 


country will be the loſs ſuſtained by the enemy: and yet if ene- 
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Britiſh government, thoſe on - are not to be conſidered as filling 
; within the riſks deſcribed in the policy. It is not to be intended 
that the Defendant contracted to do that which it was unlawful 
for him to do. Indeed admitting the contract to have been lawful 
at the time when it was made, and to have extended generally to 
all detentions of princes and people, the ſubſequent conduct of the 
Brut i/b government diſpenſes with the performance of that part 
of it which relates to the hoſtile acts of that government. In 
Brewfeer. v. Kitchell, 1 Sal5. 198, it is ſaid by Holt Ch. J. that if 
a man covenant to do a thing which is lawful, and an act of par- 
liament comes and hinders him from doing it, the covenant is 
repealed;” now it is as much competent to the King to declare 
war as it is to the parliament to make a ſtatute; and if the com- 
mencement of war render it illegal to indemnify the foreigner 
againſt the hoſtile acts of the, Britt % government, that part of the 
contract is as much repealed as if an act of parliament had paſſed 
for that purpoſe. It is ſaid that the enemy can receive no indem- 
nity until che reſtoration of peace. Yet he may ſpeculate during 
the war upon. the certainty. of receiving his indemnity at a future 
period: and though it is ſaid that the King may ſue for the debt, 
and thus deſtroy his expectation, it is muc too improbable chat 
ſuch a prerogative would ever be reſorted. to, or the Court to 
found any argument upon it; and indeed the difficulty of enforcing 
that prerogative, from the, defect of the pecetjary evidence (of 
which the greateſt part-would be in che enemy's poſſeſſion) would 
render it elk, unavailing. . | 
an des. [1 63; Ries Cur. adv. vull. 
The opinion of the Coun was now delivered by | 
Lord ALYANLEY Ch. J. As it is of infinite i importance to the 
parties that this caſe ſhould be decided as ſpeedily as poſſible, and 
as we” entertain no doubts upon the ſuhject, we think it right to 
deliver the judgment of the Court without any further delay: at 
the ſame time conſidering the magnitude of the queſtion, we ſhall 
allowthe parties to convert this cafe into a ſpecial verdict, in order 
that the opinion of the higheſt Court in this kingdom may be taken, 
if it ſhould be thought neceſſary. There are two queſtions for our 
conſideration; 41ſt, Whether it be lawful for a Britiſb ſubje& to 
1nſure an enemy from the effect of capture made by his own go- 
-vernment? 2dly, Whether, if that be illegal, the inſurance in this 
caſe having been made previous to the-commencemetit of hoſtili- 
| 2 5 ties 
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ties will take any difference? As to the iſt point, it has been 1802. 
underſtood for ſome years paſt to have been the opinion of all de 
Weſtminfter- Hall, and 1 believe of the nation at large, that ſuch 
inſurances' are not ſtrictly legal or capable of being . enforced in a 

court of juſtice.” The cafes upon the ſubject are all brought into 
a ſmall” compaſs in the two valuable books of Mr. Park and my 
Brother Marſhall. Mr. Parkſeems to conſider the caſes of Brandon 
v. Neſbitt and Briſtow v. Towers as having decided the point (a); | 
but after looking very accurately into all the caſes, Lam ready to 
admit that there is no direct determination. The above two caſes 
proceeded on the ſhort graund of alienage, which was ſufficient to 
ſupport the deciſion of the Court without entering into the other. 
queſtion; and I do not think the latter words of Lord Kenyon in 
Brandon v. Neſbitt, applied as they are to the caſe of Ricord v. 
Bettingham, ſupport the inference which has been drawn by my 
Brother Marſball (b) in his book, viz. that his Lordſhip thought 
that a policy effected previous to the war might be ſued upon in 
the event of peace, even though the loſs ſuſtained by the aſſured 
aroſe from Britiſb capture. It is well known that for a conſiderable 
time, not only ſome politicians entertained an opinion that inſu- 
ratices on enemy's property were beneficial, but that a great judge 
went ſo far as to try cauſes in which this point directly appeared, 
and permitted foreigners in their own names, and for their own 
benefit, during the war, to recover on policies of inſurance on 
foreign goods againſt Britiſb capture. The opinion of that learned 
Judge, as to the policy of ſuch inſurances, is well known, and it 
was ſuppoſed he would not have ſanctioned them unleſs his opinion _ 
in point of law had been equally favourable. But we have now 
the beſt evidence (c that his ſentiments in that reſpect were diffe- 
rent from what they were ſuppoſed to be. Though he did try 
cauſes upon ſuch infurances, he always entertained doubts. upon 
the law, and endeavoured to keep out of ſight a queſtion which 
might oblige him to decide againſt what he thought for the benefit 
of the country. This takes off materially. from the effect of thoſe 
caſes which have been cited, to induce a ſuppoſition that the law of 
England had tolerated ſuch inſurances. How far it is conſiſtent 
with good faith, after ſo long an acquieſcence, to ſet up a defence 
which the foreigner may lay he had no reaſon to expect, is a queſ- 
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only ſay, that although many perſons have recovered in ſuch actions, 
it is equally true that doubts have been entertained by many perſons 


cite a ſingle line from Bynker/toek (ö), and part of a paſſage in 
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tion or che deciſion of Defendant and not that of the Court. We can 


as to their right to recover, and that moſt of thoſe who were informed 
upon the ſubject were firmly perſuaded that the objection might 
have deen made with ſueceſs. This affords a ſufficient vindication 
to the courts of this country in now deciding this point againſt a 
foreigner.” In the year 1748 an act (a) paſſed-prohibiting the ia- 
ſurarice of French hips and goods during the war; this was at 
leaft a legiſlative declaration of the impolicy of ſuch inſurances at 
that tine. From the expiration of that act to the paſſing of the 
33 Ceo. 3. c. 27. 72 4. no legiflati ve interference upon the ſubject 
ever tock place, and previous to the laſt mentioned act the policy 
in queſtion was effected. By the terms of the policy the under- 
writers certainly undertake to indemnify the Plaintiff againſt all 
captures and detentions of princes, without any exception in reſpect 
of che acts of the government of their own nation. The queſtion 
then i is, Whether the law does not make that exception, and whe- 
ther it be competent to an Engi 5 underwriter to indemnify per- 
ſons who may be engaged in war with his own ſovereign againſt 
the conſequences of that war? We are all of opinion that on the 
principles of the Engliſb law it is tot competent to any ſubject to 
enter into a contract to do any thing which may be detrimental 
to the intereſts of his own country; Ind that ſuch a contract is as 
much probibited as if it had been expreſdly forbidden by act of 
parliament.” It is admitted that if a man contract to do a thing 
which is afterwards prohibited by act of parliament, he is net 
bound by his contract. This was expreſsly laid down in Brewſter 
v. Kitchell, 1 Salk. 198. Aud on the ſame principle, where hoſ- 
tilities commence between the country of the underwriter and the 
aſſured, the former is forbidden to fulfil his contract. With reſpect 
to the expedieney of theſe inſurances, it ſeems only neceſſary to 


Valin (c). The former ſays, * Hoſttum pericula in ſe ſuſeipere quid 
£/ aliud guam corum commercia maritima promovere, and the latter, | 
ſpeaking of the conduct of the Engliſh during the war of 1750, 
who permitted theſe inſurances, ſays, * The. conſequence was, 
that one a0 or that nation reſtored to us by the effect of inſu- 


(a) W 8. 6. 4s 3 Hall. p. 3. 
4b) S. Juris. Pub. lib; 1. c. 21. Mar- (e] F. 32. Merfull P- 32. 
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«-ranice; what the other took from us by the rights of war.” Lord +802. 
Hardtoicke indeed, in Henchle v. The Royal Exchange Aſſurance +4;,,575% 
Company, 1 Fez. 320. uſes theſe words: No determination has . 
peen that inſurance on enemies' ſhips during the war is unlawful; 
it might be going too far to ſay all trading with enemies is unlawful, 
for that general doctrine would go a great way, even where only 
Engliſh goods are exported, and none of the enemies“ imported, 
which may be very beneficial. I do not go on a foundation of 
that kind, and there have been ſeveral inſurances of this ſort 
during the war which a determination upon that-point might hurt.” 
This however is but a doubtful opinion as to the legality 
of ſuch inſurances, and not very favourable to them. In Planche 
v. Fletcher Lord Mansfield is certainly reported to have ſaid, . it 
is indifferent whether the goods were Engli/h or French, the riſk 
inſured extends to all captures,” which ſeems at firſt to go a great 
way towards giving effect to inſurances againſt Britiſb capture. 
But we muſt ſuppoſe this to have been ſaid becauſe the Defendant 
did not preſs the objection ; and if the party acquieſced, the ex- 
preſſion gives no more weight to the caſe than belongs to any of 
the other caſes which have been cited, ſuch as Bermon v. Wood-. 
bridge, Eden v. Parkinſon, and Tyſon v. Gurney, in which the 
queſtion was not raiſed at all. On the other hand the caſes. of 
Brandon v. Neſbitt and yBriftow v. Towers certainly proceeded on 
the ground of aliehage. There is no expreſs declaration therefore 
of the court of King's Bench, either for or againft the legality of 
ſuch ioſurances, and the queſtion comes now to be decided for the 
firſt time. We are all of opinion that to inſure enemies* property 
was at common law illegal, for the reaſons given by the two 
foreign jutiſts to whom I have referred. If this be To, a contract 
of this kind entered into previous to the commencement of hoſtili- 
ties muſt be equally unavailable in a court of law, ſinee it is equally 
injurious to the intereſts! of the country; for if ſuch a contract 
could be ſupported, a foreigner might inſure previous to the war 
againſt all the evils incident to war. But it is ſaid that the action 

is ſuſpended, and that the indemnity comes fo late that it does not 
Rrengthen the .xeſources of the enemy during the war. The enemy 
however is very little: injured by captures for which he is ſute 
at ſome period or other to be repaid by the underwriter. Since the 
Gale of Bell v. Potts, it has- been univerſally underſtood that all ; 
commercial. intercourſe with the enemy i is to be conſidered & as ille- 
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1802. pal, at common law (though previous to that cafe: a very learned 
Fuxravpo Judge (a) appears to have entertained doubts on that ſubject) and 
23 4. chat conſequently all inſurances founded upon ſuch'intercourſe are 
al illegal. Why are they illegal? Becauſe they are in contra- 

vention of his Majeſty's object in making war, which is by the 
_ capture of the enemies property, and by the prohibition of any 
beneficial intercourſe between them and his on ſubjects to cripple 

-_ _* their commerce. The ſame reaſoning. which influenced the Court 

of King s Bench in their deciſion in Bell v. Potts, ſeems deciſive 

in the preſent caſe. For it being determined that during war all 
commercial intercourſe with the enemy is illegal at common law, 

it follows that whatever contract tends to protect the enemyꝰs pro- 

| perty from the calamities of war, though effected antecedent to 
ö the war, is nevertheleſs illegal. It has been ſuppoſed that the 
doctrine which has prevailed reſpecting ranſom bills tends to favour 
theſe inſurances; but no action was ever maintained upon a ran- 
ſom bill in a court of common law until the cafe of Ricord v. Bet- 
tenbam (5), and I have the authority of Sir William Scott for ſay- 
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| ing, that in the Admiralty Court the ſuit was always inſtituted by 
[ the hoſtage. The caſe of Ricord v. Bettenham however, certainly t 
| | tended to ſhew that ſuck an action might be maintained in the p 
| . >courts of common law at the ſuit of an alien enemy. In conſe- 1 
l quence of this a ſimilar action was brought in Cornu v. Black- , 


burn (e), and after argument the court of King's Bench held that 
| it might be ſuſtained. + But in Anthon v. Fiſher (d), the contrary 
was expreſsly determined upon a writ of error in the Exchequer 
Chamber. I forbear to enter into the argument ſuggeſted at the 

bar in favour of the Defendant, that the law will not enforce a 
contract founded oa a tranſaction detrimental to the public policy 

of the ſtate. The ground upon which we decide this caſe is, chat 

when a Britth ſubject inſures againſt captures, the law infers that 

the contract contains an exception of captures made by the govern- 
ment of his own country; and that if he had expreſsly inſured 

againſt Britiſb capture, ſuck a contract would be abrogated by the 

law of England. With reſpect to the argument inſiſted upon by 

way of anſwer tothe public inconvenience likely to axiſe from per- 

mining ſych contracts to be enforced, VIS. that all: contracts made 


be 
> — 
— 


* Mr. Juſtice Polk in Bull v. oil, | 00 Pow 641. 
Ante, vol. 1. p. 345. . nds 33 (4) Dong: 649, Cook in an. | 
(8) 3 Ber. 1734+ 1 Bl, 563. . 1 4 " | 
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that He may enforce payment of any debt due to an alien enemy 
from any of his ſubjects, we think it is not entitled to much 

weight. Such a courſe” of proceeding never has been adopted; 
nor is it very probable that it ever will be adopted, as well from 
the difficulties attending it; as the diſinclination to put in force ſuch 
A prerogative. The Plaintiff, I am ſorry to ſay, is not entitled to 


the riſk commenced, and was a good inſurance againſt all other 


loſſes but that un from capture by the forces of Great Britain. 
A ace e for the met 


B a RING and Others v. CLAGETT. 


T June 1796, on 25 hogſheads of ſugar, valued at 40 J. per 
hopſhead, on board the Mount Vernon, © at and from Philadelphia 
to London, with liberty to touch at one port in the channel,” the 
premium was three guineas per cent. the ſhip being as in the 
W to be an * American ſhip.” 

The cauſe was tried before Lord Alvanley Ch. J. at the ſittin gs ior 
T rinity Term 1801, when the jury found a verdict for the Plaintiffs, 
damages 2900. 11 f., ſubject to the opinion of the court upon a caſe 
ſtating; that the Mount Vernon at the time the inſurance/was effected, 
when the ſhip ſailed upon the voyage inſured, and when ſhe was 
| afterwards captured, was the ſole property of William Mayne Dun- 
canſon ; that the ſaid Milliam Mayne Duncanſon was born a Britiſb 
ſubje&, under the allegiance of the King of Great Britain, had 
relided in the United States of America ſince the 22d of Auguſt 
1794, but at none of the above periods was naturalized, or by the 
laws of the Unitcd States entitled to be naturalized as an American 
citizen, but that he was entitled to be, and was in fact naturalized 


a8 ſuch in OZober 1796; that the Mount Vernon had formerly been 
the property of Thomas Murgatreyd, an. American citizen, and that 


this ſentence was concluſive evidence that the. ſhip was not American. 


be owued and navigated according to all the regulations of the American navigation act? 


Hint an enemy enure to the benefit of the King during war, a: 


4 return of premium, becauſe the contract was legal at the time 


Hrs was an action on a policy of inſurance, dated the 18th of 
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Policy of in- 
ſurance on 2 
ſhip warrant- 
ed Americas. 
To negative 
this warranty 
a ſentence of 
condemna- 
tion of a 
French court 
at St. Domin- 
go was given 
in evidence, 
which began 
thus: Con- 
demnation of 
the Engliſh 
ſhip Mount 
Vernon. Ex- 
tract from 
the books of 
the office of 
the provi- 
ſional tribu» 
nal reſpect- 
ing prizes 
eſtabliſhed at 
St. Domingo. 
We F. 5. 
Judge, Oc. 
and after 
ſtating that 
the circum- 
flances of pa- 
pers having 
been thrown 


| overboard, the captain and ſupercargo having phaoddacd the ſhip, the captain being a Portugueze without a 
certificate of his naturalization, and the United States, in their laſt treaty with England, having ſuffered to 
de added to the articles which had before been conſi dered as contra band of war, ftaves, c. were ſufficient 
motives to condemn the ſaid ſhip, condemned the ſame as property belonging to the captor. Held that 


Are, Whether if a ſhip be warranted American, the aſſured does thereby undertake that ſhe ſhall 
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5 the ſhip ſailed on the 2d June 1796 that together with the uſual 


©. granted to George G. Dominich, maſter or commander of the ſhip 


4 4242 tons or thereabouts, being at preſent in the port of Phila- 


the proviſional tribunal of prizes at St. Domingo, being a court of 
5 proper judicature eſtabliſhed by the Republic of France for the de- 
termination of queſtions of prize; that in the above court a ſentence 
was pronounced, the form of which is as follows: Thirteenth Fruc- 
tidor (the zoth of AugyP, fourth year.) Condemnation of the Exg- 
Is ſhip Mount Vernon. Extract from the books of the office of the 
proviſional tribunal reſpecting prizes, eſtabliſhed in 87 Domingo. 


prize eſtabliſhed in. Sf. Domingo, having looked over our ſentence 
of the ſeventh Thermidor laſt, where all the papers exhibited by 
citizen Nadal, captain of the privateer Flier, againſt the ſhip 


the geeilion of this A to the civil commiſſion of Guarico, which 
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tha following are copies of the ſhip's tegiſter and certificate of regil. 
try, in the form in Which they exiſted when the ſhip failed upon 
the voyage inſured; | Here was introduced the original regiſter of 
the Mount Vernon, in the name of Thomas. Murgatroyd owner, 
and Fobn Cox maſter, with a ſubſequent indorſement, Rating 
George G. Dominick to have taken the oath required by law J and 
ito be maſter in lieu of John Cox. that the deſtination of the ſhip 
was Cotes and a market, and that the Plaintifls were to direct to 
What market ſhe ſhould go; that the property inſured was on board 
at the time of the capture hereinafter mentioned, and the aſſured 
were intereſted therein to the amount of the ſum inſured; that 


documents taken out by American veſſels, ſhe had on board the 
following paſſport; [Here was introduced the triplicate paſs, the 
tranſlation from the French of which, as far as it reſpeQs the ar- 
purnent of this caſe, was as follows; © To all who ſhall ſee theſe 


© preſents, Be it known that leave and permiſhon has been 


% Mount Vernon, of the town of Philadelphia, of the burthen of 


46 delphia and bound for Hamburgh loaded with ſundries per ma- 
« nifeſt,” c.] that two hours after the pilot had been diſcharged, 
and as ſoon as the ſhip had failed out of the river Delaware ſhe 
was boarded and taken poſſeſſion of by the Flying #i, an autho- 
rized ctuiſer of the Republic of France, and afterwards carried into 
the port of St. Fohn in the Spaniſh ifland of Porto Rico; that whilſt 
remaining there the-ſhip 'and cargo were libelled by the captors in 


We Prancis Pons, Judge of the proviſional tribunal reſpecting 


Mount Vernon, are duly noticed, through which we had ſubmitted 


9 Pe BY applies 
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ject; having noticed alſo inſtructions which were officially given 


dulyrecorded; from which it appears firſt, that the papers having been 
thrown into the ſea by the captain 1 in fight of the privateer which cap- 
tured him, ſecondly, that the captain aud ſupercargo having precipi- 
utely abandoned their ſhip, in ſpite of the good treatment received 
by them from, the French captain, and the bints he gave them 
about remaining there in order to plead their own cauſe, and 
thereby avoid her confiſcation, thirdly, the behaviour of the cap- 
tured crew, fourthly, the captain being a Portuguese without a 

certificate of his naturalization, fifthly, that the United States, in 
the laft treaty which they concluded with England, having ſuffered 
to be added to the articles which have been looked upon till at 
preſent as contraband of war, ſtaves, tackles, ſaileloth, iron hoops, 
and finally. all which can be made uſe of for vellels, are ſufh- 
cient motives to condemn ſaid ſhip ; after a ſerious examination 
we have judged and do Judge that the ſhip Mount Vernon, captain 
George Dominico, Portugueze, with her cargo, has been duly and 
juſtly captured by the French privateer commanded by citizen 
Nadal, to whom we adjudge her as property belonging to him, 
and of which he may diſpoſe under the: clauſes and conditions 
made with his officers and crew, he being accountable for the 


to the bearer of our notary's order. Santo Domingo, Fructidor 
thirteenth (A4uguf? thirtieth). Fourth year of the French Republic, 
one and indiviſible. _ in the Rogers Pons Judge, and 
ear 9 Public. 

(Signed) 85 Judge. 
Deſpujeaux Notary. 5 
and her cargo were delivered up to the CANT by the Span 205 


governor of Porto Rico (a). 
The 


applies again to our tribunal for pronouncing ſentence on this ſub- 


us by the citizen agent of the French Republic i in this city, iſſued 
by the civil commiſſion aforeſaid, i in whole archives they have been . 


duties of invalids and the coſts of the tribunal, which he ſhall pay 


That vader this ſentence. of condemnation the Mount TR | 


(a) At this part of the caſe were intro- i 
duced ſeveral articles of the treaty between 
France and America, dated 6th February | 
1773, and alſo ſeveral paſſages from the 
American laws, Such as are material to the 
ugament, are either dated at length or 


abridged. 
Vox, II. 


Art. 12, of the treaty requires the ſhips 
of either party to exhibit, not only their 


paſſports, but certificates ſhewing that their 


cargo 1s not contraband. 
Art. 25. © To the end that all manner 
of diſſenſions and quarrels may be avoided 


and prevented on one ſide and the other, it 
| FS 
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19802. The queſtion for che opinion of the Court was, es the 


Io | Plaintiffs » were entitled to recover? ty der 9954 
Ctackrr. | e RR, e Fug | Bojly 
| is agreed «66 5 in caſe Acht or the parties | figs + Safes.” Provided that they ſhall not 
bereto-ſhall be engaged in war, the hips continue to enjoy the ſame longer than they 

and veſſels:belonging to the ſukjetts or peo ſhall. continue to be wholly owned, and to 

ple of the other ally muſt be furniſhed with | be commanded by a citizen or citizens of 
ſea-letters or paſſports, expreſſing the name, | the ſaid United States; chat ſhips built with. 

property, and bulk of the ſhip, as 8lſo the | in the United States, either before or after 

name and place of babitation of the maſter the 4th July 1776, and belonging to a citi. 

or commander-of the ſaid ſhip, that it may ven of the States, and ſhips not built within 

appear thereby that the ſhip really end truly the Sate, but en the 16th May 1789, and 

belongs to the ſubjects of one of the parties, from thenceforth belonging to a citizen, 

which paſſports ſhall be made out and- and ſhips captured and condemned as prize, 

granted according to the form annexed to { or fora breach of any American law, may, 

this treaty, they ſhall likewiſe be recalled - if owned by a citizen, be regiſtered, but 

every year, that i is, if the ſhip happens to that no other ſhips may be regiſtered ; that 

return homeE'in the ſpace of a year. Tri is in order to entitle any ſhip to a regiſtry, an 

likewiſe agreed, that ſuck ſhips being load- | oath muſt be made defore the proper officer, 

en, are to be provided not only with paſſ- | ſtating the name and borthen of the ſhip, 

-ports as above mentioned, but alſo with | the place where and the time when ſhe was 

| : certificates containing the ſeveral particulars built, and in "ſhort making it appear that 
of the catgo, the place whence: the ſhip | according to the proviſions of the navigation 
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| 
| | failed, and whither dhe is bound, that ſo j ie act the is entitled to be regiſtered, and that ; 
9 may be known whether any forbidden or | if any of the facts ſtated in ſuch affidavit are 
| contraband goods be on board the fame, | within"the Knowledge of the party making v 
| | which [certificate ſhall be made ove;by the, | the aſſidavit falſe, the ſhip ſhall be for- { 
| of cers of the place wheace the ſhip ſet fail, | feited; that every Change 1n the commander | 
1 to the accuſtomed form ; ; and if” any one | of the thip ſhall be reported to the collector 1 
| mall thiok fivor adviſeable'to exprels in the of the diſtri where the ſame happens, ot n 
| | faid, certificates the perſun to, whom the where the ſhip firlt arrives after ſuch change, 
ll. goods on board belong he , BI freely do on pain of forteiture of the regiſtry, and the Cl 
i” o. collector ſhall indorſe on the certificate of ſt 
It Att. 27. hang the mode-of treatment regiſtey the name of the ne commander; Re 
| f to be ovſerved towards the ſhips of the | thay if a ſhip be regiſtered, and afterwards. Z 


* ſubjects, people, or inhabitants,” of either | transferred> by way of 'truſt to a ſubject of 
party when met with by ſhips of war-or'pri- | any foreign-priace or ſtate, and ſuch tranſ- 
vatecrs, viz. that on production of heir | fer ſhall por be notified, ſuch ſhip ſhall be 


— pe ſſports they ſhall be at ee to perſas . \ forfeited; that on the return of any regiſ⸗- 
| their:voyage, tered-ſhip to the port where her owner, or 


By the American navigation at the fol- | 40 part owner reſides, ſuch owner or part 

« 5 lowing proviſions are made: „ That ſhips | ger ſhall make oath that the regiſter ill 
or veſſels which ſhall have been regiſtered | contains the names of all the perions who 
by virtue of the act intivuled, * An act for ate owners, ſpecifying any transfer that has 
regiſtering and clearing veſſels, regulating been made ſince the regiſter was granted, 
the coaſting trade, and for other purpoſes,” and that no foreign ſubject has any ſhare; 
and thoſe which after the laſt day of March | if the ſhip returns to a port where no owner 
next ſhall be.regiſtered purſuant to this ad | or part owner reſides, then the commaoder 
and no.other (except ſuch as ſhall be duly hall make the like oath; if neither will 
qualified according to Jaw for carrying on make the af javit, then the ſhip “ ſhall not 
the coaſting trade and fiſheries, or ode of | be entitled to the privileges of a ſhip or vel- 


them) ſhall be denominated An deemed Gib, ſel of the United Staten.“ 


or weſels of the United States, entitled to the | By the American naturalization aft — 


benefits and privileges appertaining ta ſuch |; 1. 8 * 
a r * 8 2 | 2 ö 5 8 8 


| 
* 


IN THE VOR TV- SECO YEAR OF GEORGE II. 


Bayley Serjt. for the Plaintiffs. Three points I underſtand are 
to be inſiſted on for the Defendant : 1ſt, That the warranty con- 
"tained in the policy that the Mount Vernon was an American ſhip, 
has not been complied with, becauſe the owner of the Mount Ver- 
om was not a naturalized American ſubject; 2dly, That the Mount 
Vernon was not navigated as an American ſhip ought to be, the 
American navigation act requiring the captain to be a citizen of the 
United States, whereas G. G. Dominick was a Portugueze; and 
zdly, That the treaty between America and France has been in- 
fringed by the Mount Vernon, her paſſport not having truly de- 
ſcribed her intended voyage. Moſt clearly the Mount Vernon was 
not entitled to the peculiar municipal privileges conferred on ſhips 
belonging to naturalized ſubjects of the United States, her owner 
not being a-naturalized ſubject. - But the meaning of the warranty 
is not that ſhe was to be entitled to thoſe privileges, but that ac- 
cording to the law of nations and the treatics exiſting between 
America and other countries ſhe ſhould be an American ſhip; the 
riſk of the underwriters not being varied by the privileges to which 
he is entitled in the ports of America, but by the treatment to 
whieh ſhe is entitled from the belligerent powers upon the high 
ſeas, The diſtinction between Briz/þ built and Britiſb owned 
gips, between ſuch as acquire certain privileges in conſequence ot 
their regiſtry, and ſuch as are merely owned by ſubjects of this 
country, 18. obvious. Could it however be contended for an in- 
ſtant, that a ſhip BBritiſb owned, though not rib built, 
would not fall within the meaning of a warranty that ſhe was 
Britiſh. Would not ſuch a ſhip fail under the protection of the 


vided, that any alien being a free white per- courts, that they have reſided within the 
fon, after two years' reſidence within the | United States at leaſt three years, and within 
United States, may be admitted a citizen by | the ſtate or territory where the court is held 
any of the common law courts, on his ſatiſ- to which they apply, one year at leaſt. But 
ſying ſuch court that he is a perſon of good it is provided that perſons reſident in Ame- 
character, and taking the neceſſary oaths, rica at the time the above act was paſſed, 
By a ſubſequent act of naturalization. may be naturalized if they declsre ypon 
paſſed and approved the 2yth of Fanzary | 0.11, that they have reſided two years with- 
1795, the privilege of being naturalized is in the Vase States, and one year within 
tellricted to thoſe who declare upon oath | the ſtate or territory where the court to 
before ſome of the courts there enumerated, which they apply is ſittiog. 

their intention; of opplying to be naturalized | The caſe alſo ftated that either party 
at lealt three years before the time of their'| ſhould be at liberty to-reſer to any part of 
admiſſion, and at the time of their applica- | the American laws, or the trrezty of the 6th 
tion to be admitted to be naturalized de- February 1778. between France and America, 


care upon oatbh be fote ſome one of the ſame | as if they had been fully flared, | 
As N | | 


wk | . K e C 


— 


8 


——— — — 


LL IIS 


Cracerr, 


ho — _ — . — 
— ' — — 
eee dee ͤ ͤůę ——_ 


o CE —— — 7«—ͥw ———— 5442. „ ˙ » — — 


+ PA — Fa 


” 2 —.— ESE b = * 2 2 . + = * 7 3 — 
— om i» WY, > —— a * 1 E — — ea 
— — — —— — — — —— —-— — — — — n —— ——— Es eee ea 
* S 7 1 


n 


— E ˙ ³w⁵⅛d5A5ͤ —— — ᷑ — — 
7 2 2 __ 
— 


| 
| 
| 
( 
| 


205 


1982. 
. 3 


| 'BaxznxG 


— l 
= * 


”» — r = — a — - + — — — — 

3 Fe uh ner — — — 8 * — —= — 3 
K —ů — — — * _ 
EIS — * 


. = q * — — 


— "= 1 — 
— 
- - — — — — 
„1 my 


- pre. 88 7 Po _ 52 So " CESS I n azz ASE kh "$ r — 


vernment if improperly moleſted by any belligerent power? The 
9 5 ſame obſervation applies to the warranty of an American ſhip, and 
turalized in America, be obliged to pay higher duties in the ports 
of America than if ſhe had belonged to a naturalized ſubject of the 
United States, ſhe muſt nevertheleſs be deemed an American ſhip, and 


and the ſame protection from the Americun government as any 
other ſhip belonging to a naturalized ſubject of the United States, 


merely. The terms of the American navigation act are, that ſhips 


<* veſfeis-ofithe United Stales, entitled to the benefits and privileges 
appertaining to ſuch ſhips or veſſels,” The latter part of the 
ſentenee fwtheiently explains the former, vig. that they ſhall not 
be deemed ſhips of the United States, with a view to particular pri- 


This is further explained by the fact that ſhips of the United States 
pay a duty inwards of only fix cents per ton, while ſhips not of the 
United States pay in ſome caſes ten, in ſome thirty cents per ton. In 
addition to which it may be obſerved, that by the American navigation 
act, if the property of aſhip be altered ſhe muſt be regiſtered anew, 
otherwiſe the ſhip ſhall ceaſe to be deemed a veſſel of the United 
States, and alſo that if the change of the. maſter be not reported 
the regiſter is void. Now ſuppoſe ſuch a ſhip built within the 
United States, and owned by à naturalized ſubject of the United 
States; would ſhe from the moment the incurred the forfeiture 


with her, the Mount Vernon would have been a ſubject of prize to 


CASTS IN TRINITY: TERM 
2 72 flag and be entitled to the inticeferetcs of the Britiſb po. 


though the Mount Vernon would, as belonging to a perſon not na- 


as ſuch be entitled to the ſame treatment from belligerent powers, 


The American regiſter act is founded on the ſame principle as the 
Britiſh regiſter act, and with a view to municipal regulations 


not regiſtered | ſhall not be /denoninated and deemed fhips or 


vileges in the United States, though with a view to national privi- 
leges as againſt the reſt of the world they remain as before that ad. 


— S S 3. = & — D 


E 


of her regiltry ceaſe to be an American ſhip, and entitled to the 
protection of the American government? Though ſhe ceaſes to 
be an American ſhip for certain purpoſes, it is moſt clear ſhe does 
not become. a ſhip. of any other nation. An American ſubject is 
only thus far diſtinguiſhable from an American citizen, that the 
latter 1s entitled to privileges which the former is not; but both 
are equally entitled to the protection of the American government. 
Had America been at war with France, and Great Britgin at peace 


m THE FORTT- SECOND YEAR OF GEORGE nl. 


the cruiſers of France, notwithſtanding her owner was not a natu- 
ealized ſubject of the United States, and the Bri; i/b government 
could not have interfered in his favour, nor could ſhe have been 
watranted Briliſb, for the domicile of her owner would have falſified 
ſuch a warranty. The converſe of the preſent caſe was decided by 


Lord Kenyon in the caſe of Tabbs v. Bendelack (a). Though part of 
the treaty between America and France, requires that a ſhip, in order 


to be deemed an American ſhip as between the two powers, ſhall be 


0 Tablbs. „ Bendelack, Sittin gs after | 
Te Tera 180t. coram Lord Kenyon at 


"This » was an 4 on 2 6 policy of — ot 


arce on the freight of the ſhip Franklin, | 


warranted American, at and 'from-Liverpool- 
to Naples or Sicily, with leave to diſcharge | 
at Leghorn, The policy was dated the 29th | 
of December 1800. It appeared that the 
Plaintiff was an American borh, had reſided 
in Americas and bad been employed in navi- 
gating veſlels between this country and 
Aurica; that having married in Liverpool, 
he bad, from the year-1797, occupied à houſe 
there, in which his, wife and children re- 
ſided; that face that time he bad once or 
twice navigated a ſhip from Liverpool to 
Aurica, and back again, but that during 
the laſt year he had never been out of Eng- 
land, but had employed others to navigate 
bis veſſels to America-and elfewhere, his fa- ' 
mily conſtantly reſiding! at Liverpool; that 
inO&oler 1800, be had purchaſed the Frank- 
lin, which was an American ſhip, and regu- 
Jarly documented 2s ſuch from her owner, 
who' was an American, and had brought ber 
over from America; and that when the 
voyage to which the policy related ſhould 
he completed; the Plaintiff intended to re- 
turn in her with his family to America. The 
action was brought in conſequence ol of a Joſs 
by capture, x 

For the. Defendant it was objeses that 
the warranty had not been complied with, 
inaſmuch as the Plaintiff was reſiding under 
and entitled to the protection of Great Iri. 
ais, and had no right io ſet up bis privileges 
a5 a Citizen of America Aan the bollige· 
rent rowers. 


For the Plaintiff it was 3nbles that his | 


| e, here was merely temporary, that | | 


* Wilſon v. Marryatt, 8 J. R. 


CO Wm. | "43S 


| he had the animus revertendl, and was 


therefore entitled to warrant his ſhip Ame - 
rican. | | 


Lord me Ch. J. Whether the Plain- 
tiff has the i intention of returning to America 
ot not at a future period cannot affect the 


preſent queſtion. Ia the policy he has war- 


ranted the ſhip Franklin to be American ; 
from which warranty, the underwriters col- 
lected that ſhe was entitled to the privileges 
of an American ſhip. But whether the ſuip 
be entitled to thoſe privileges or not does 
not depend merely upon her owner being an 


} American born. Perſons refiding in this 


country, reaping the advantages of the trade 
of this country, and contributing to the well- 
being of this country, muſt for the purpoſes 
of trade be confidered as belonging to this 
country. By the law of nations, therefore, 


1 the property of ſuch a perſon is liable to 
capture by belligerents, on the ground of 


ſuch property belonging to a ſubject of this 


| country, That rule of law was ated upon 


in the Saint Euſtatia caſes at the Cockpit, 
when Lord Camden, and ſome of the 


| greateſt perſons that ever adorned the law. 


of this country preſided there. In the caſe 
of the 4rgonaut ®, though we were of. opi- 
nion that Collett being a native of chis coun- 
| try, could not put off his allegiance to it, 
dut might be guilty of high treaſon againſt 
the ſtate, yet we thought that being domi- 
ciled in America he was entitled to the pri- 
| vileges of an American. — The Plaintiff was 
| nonſuited. 


The Attorney 8 (u Erfbane, 
Park, and Caſelte. for the Plaiovift, 
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regiſtered according to the proviſions of the American aviation act, 


yet the queſtion between the parties to this action muſt be decided by 
reference to the general law of nations, according to which the war. 
ranty that the Mount Vernon was American, has been complied with. 
As to the 2d objection, that the Mount Vernon was not navigated ac. 
<6rling tothe laws of Amerita,the captain heing a Portugueze, where. 


as he 6ught to have been a citizen of the United States, both the fact 


and the <6tictufion drawn from that fact may be denied. The fact 
is collected from the ſentence, of oondęmnation; whereas that ſen- 
tence only ſays that the captain was à Portugueze without a cer- 
tificate of his naturalization. By the laws of the United States, 
previous to tlie act paſſed in” 179 5, any perſon who had reſided! in. 
America for two years was entitled to be naturalized. Now the 
3 does not allege that he was not a citizen of America, but 
merely thät he had net about him at the time of the capture the 
evid once, of his being a, citizen, But the treaty between America 
and France does not require that 4 foreigner who has acquired 
eitizet(hip in America; (hould barry /a bout bim the. certificate of 
his naturalization; nor indeed, as between the two powers, is it 
neceſſury that the captain ſhould be a American citizen,” though 
it) Lohleguenee of His ngt being ſo, the "thip. Is not entitled to the 
municipal privileges ol. a ſhip of the United States. Heath. J. By 
the 2 rh article of the treaty, the pallport is to expreſs the name 
and Place, of habitation pf the maſter and commander of the ſhip. 


Now in the ballport fiated -i in the caſe, though the name of the 


I maſter and commander 2s mentioned, bis place of habitation does 


hot ſeem, ts be ſtated; ; for the worde, 25 of the town of Ph:ladel- 


bia, 1 — the name bf the ſhip, and ſeem deſcrip- 


tive of the port to Which ſhe belongs.] Both the terms and the 


ſpirit of. the. treaty are : ſatisfied if any part of the paſſport expreſs 
the piacn -f habitation of the commander. Indeed the words 
of the town of Philadelphia,” clearly refer to the captain and 
not to the ſhip, for in the printed eopy of the paſſport, the blank 
left for the-name.of the captain is not ſufficiently large to introduce 
his place of habitation alſo, and then after the deſcription. of him 
as * maſter or commander, is left another blank, large enough 
for the introduction of the name of the ſhip and the place of the 
maſter's habitation. Nor does the treaty require that the particular 
port to which the ſhip belongs ſhould be expreſſed. The Court 


therefore will rather apply the deſeription to the. walker, ſuch de- 
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ſcription of Kit: being neceſſary to be inferted, than to the hip 


which need not be ſo deſcribed: Probably every paſſport which 


. has been filled vp ſince the treaty between America and France has 


been filled up in the fame way as this, and therefore it ſhould rather 
be conſtrued by uſage than the nicety of a ſtrict grammarian. The 


za objection taken is, that the paſſport has not truly deſeribed 


the deſtination of the ſhip. It is neceſfary to obſerve, that by the 
treaty! it is not required that the paſſport ſhould expreſs the place 


of deſtination, but that the certificate of clearance ſhould expreſs it. 


documents taken out by American ſhips; it muſt be preſumed 


therefore that her certificate of clearance was regular. It is only 


ineumbent on me to contend that the deſtination of the ſhip ſtated 


in the paſſport was introduced bond de, and not with a view to 


miſlead the cruiſers of the belligerent powers. It happened that 


uben the hip failed, patt of ber cargo was not admiſſible into the 


ports of Grtat Britain, and if that inadmiſſibility had continued 
to the ime of her arrival at Gozoes,, Hamburgh: would have been 
che market to which ſhe would have gone. At the time of her 
ſalling tlterefore ber port of diſcharge was not decided upon, but 


| was left. to the dilcr etion of the houſe of Baring and Co. Previous 


to her arrival at Cotver, an act of parliament had paſſed allowing 
the importation of the commodity before prohibited, provided an 
order of council, could be obtained for that purpoſe; whereupon 


port of diſcharge. Humburg therefore being the moſt probable 


was mentioned in the paſſport as her place of deſtination. The 
ſpirit of tlie treaty muſt be held only to require an Amiericun to 
ſtate the place of deſtination of the ſhip; to the beſt of his knows. 
ledge and belief, or he would be excluded from ſailing upon any 


Foyage with a cargo, the deſtination of which: was not unalterably 


fed. Here he was proceeding to obſerve, that in the French 
copy of the treaty bet ween America and France, in which lan- 
guage it Was originally drawn, and which in caſe of diſpute was 


5 bind, no mention was made of the paſſport or certificate, or any 


of the papers ſpecifying the place to which the ſhip was deſtined, 
but only the place from hence ſhe ſailed; but the Court held him 


precluded from referring to the French copy in contradiction to 


that neee wy le Rom nn ge tlie 
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the: houſe of Baring and Co. decided that Landon ſhould be het 


place of deſtination at the time ſhe ſailed on her voyage, that place 
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1902 , Beſt Serjt. contra. The Mount Vernon being warranted to be 
Ban % an American ſhip, mult in every ſeuſe of that deſcription be com- 

Cu err. Pletely American, and be furniſhed | with all the documents 

of an American ſhip, or the warranty is not fulfilled.: It is not 
neceſſary to deny as a general propoſition, that for the purpoſes 

of trade a man muſt be conſidered to be of that country where he 

Happens to be domiciled. © But to that general propofition muſt be 

added this qualification, that the univerſal practice of nations on 
this point may be varied by the particular regulations of any in. 

dividual ſtate, as far as reſpects that ftate, and the ſubjects of that 

Rate.” Every nation has a right to ſay upon what terms foreigners 

l mumall be allowed to be naturalized among them, or otherwiſe be- 

come entitled to the protection of the ſtate ; and they have a right 

alſo to direct that the property as well as the perſons of foreigner; 
coming to reſide amongſt them, ſhall have complied with certain 

ſtipulated forms before it ſhall be deemed to be the property of a 

member of ſuch a ſtate. Upon this principle America has ated; 
de found that her population was rapidly increaſing by the influx 
of foreigners, and that numbers were aiming at a participation of 
that commerce which ſhe'by her neutrality had protected during 
the war. This gave riſe to the naturalization act, and till a fo- 
reigner has complied with the requiſites of that act he cannot 
claim any of the privileges of a citizen of the United States. On 
the ſame principle alſo proceeds the American navigation act, de- 
daring that no ſhip ſhall be denominated and deemed a ſhip of the 
United States, and entitled to the benefits and privileges appertain- 
ing to ſuch ſhips unleſs. regiſtered, and that ſhe ſhall not enjoy 
the ſame: longer than ſhe ſhall continue to be wholly owned and 
oommanded by a citizen of the United States. ' The legiſlature of 
America therefore has decided 'what ſhip anſwers the deſcription 
of the warranty contained in this policy, and it is perfeQly clear 
that the Mount Vernon was not that kind of ſhip to which alone 
the American woveramcin has extended the privileges of American 
protection. Had the legiſlature of America meant to confer upon 
the ſhips belonging to the eitizens of that country nothing morc 
than certain advantages in thepayment of duties, that meaning would 
have been partieularly expreſſed. The terms of the act exclude ſhips 
not complying with the proviſions of the act from all privileges, 
and certainly not the leaſt valuable privilege conferred by a neutral 
ſtate is chat of being exempted from the calamities of war. It ap- 

Fx PRs indeed that the Mount Vernon had no ſooner cleared the e- 
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aware than ſhe was captured by the French privateer, who, aware 
that he was not American property, watched her departure. Nor 
is there any weiglit | in the argument that if this ſhip could not be 
wartanted American, ſhe could not be warranted of any other 
nation; for it does not follow that becauſe a man by his conduct 


forfeits his rights as a ſubject of one country, he therefore neceſ⸗ 
farily and e inflanti acquires rights as a ſubject of ſome other 


ebuntry. The ſentence of condemnation completely ſupports the 


ſecond objection, vis. that the captain was not a citizen of the 
United States; for, after alleging among the reaſons of condemna- 
ways «the captain being a Portuguese without a certificate of his 
naturalization,” it proceeds in the adjudicating part to condemn 
after a ſerious" examination,“ (that is, of all the facts previouſly 


alleged) © the thip Mount Vernon, captain Gebrge Dominico, Por- 


ngubse. Cop ſiſtently therefore with all the deciſions upon the 
effect of foreign ſeritences, and particularly with the doctrine lately 
laid down at the Coclpit iti the caſe of Kinderſley v. Chaſe, Park, 


363. (o) ed. F. it is not competent to the Plaintiffs to diſpute the 


fact of the captain being A Portugueze. For if a ſentence ſtate 
ſeveral facts ſufficient to Tegalize condemnation, and then proceed 


to condemn! generally, the facts ated in the ſentence are concluſive 
aud cannot be controverted. But in this caſe the court have alleged 
in the adjudicating' part of the Tentence that the captain was a Pore 
tugueze, which precludes any argument upon the point. It is 


obſervable alſo, that the title of the ſentence of condemnation is 


not of an American ſhip, but „ of the Engl. ſb ſhip Neu Vernon.“ 
But thirdly,” the ſhip's papers are not ſuch as the treaty between 
America and + France requires; conſequently in that reſpect the 
warranty is not fulfilled. The obſervation made by Mr. Juſtice 
Heath on the defect of the paſſport in not ſtating the place of habi- 
tation of the maſter, is of itſelf a ſufficient bar to the Plaintiffs? re- 


covery ; for it is impoſſible to apply to him the words * of the town 


of Philadelphia,” without applying alſo to him the words “ 424 


tons burthen,” which immediately follow. This omiſfion poſſibly 


weighed much with the euch court in coming to the coneluſion 


that he was not an American. But independent of this objeQion, it 
2ppears that the deſtination' of che ſuip! is not truly deſcribed i in the 


paſſport. The deſtination ſtarted in the paſſport'i 4 Homburgh ;* 

the deſtination found upon the cafe is Ce and a ae 
ſubject to the direction of the Plaintiffs.” The variance between the 
two deſcriptioris- 1 is moſt evident, atid! way a view to a compliance 
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to the port of a belligerent. It is not neceſſary to inſiſt that this 
would have been good ground of cohdemnation, for if it would 


not have noticed her deſtination, and that poſſibly her certificate 


of itſelf would induce the cruiſers of France to detain. her for ex- 
amination. Indeed if ſuch be the caſe, that bona fides which has 


other voyage, it is clear that the latter deſcription was not introduced 
Killing, but with a view to deceive the belligerent powers. 


might be, the ſentence itſelf did not profeſs to condemn on the 


the title could have no effect whatever. He added, that the fifth 


compliance with the treaty, between America and France, That 


port expreſſing the name, property, and bulk of the ſhip, and alſo the 
name and place of habitation: of the maſter or. commander of the 


| his haben, and not of the port to which oy: ſhip belonged. If 


CASES. IN TRINITY TERM 


with the treaty molt 1 important; the ſhip having been repreſented 
as proceeding to a neutral port, when in fact ſhe was proceeding 


F 47 


have juſtified detention only, the underwriter is diſcharged, Rich 
v. Parker, 7 T. R. 7c. If it be argued that the paſſport need 


of clearance is correct in the ſtatement of the deſtination, ſtill there 
muſt in that caſe be a diſcordancy among the ſhip's papers, which 


been urged as a Juſtification- of the deſcription muſt be abandoned ; 
for if her certificate ſtates her real voyage, and her paſſport ſome 


_ becauſe her deſtination was not decided upon at the time of her 
Bayley in reply obſerved, that whatever the title of the ſentence 
ground of the Mount Vernon being an Engliſb ſhip, and therefore 


reaſon ſtated in the ſentence nearly amounted to a declaration of 
war with America, and evidenced moſt ſtrongly that ſhe was con- 
demned for being an American; the United States having at that 
time diſpleaſed France by their treaty. with Great Britain. 
or | Gur, adv. vult. 

On this day oh opinion vo the Court was delivered by 
Lord ALYANLEY Ch. J. who after ſtating the caſe, proceeded 
thus: The firſt, claſs of objections to the, Plaintiff” s recovery in 
this caſe which I ſhall conſider, ariſes from the ſuppoſed non- 


treaty requires that in caſe. either of the parties to the treaty ſhall 
be engaged in war, the ſhips and veſſels belonging to the ſubjects 
or people of the other muſt be furniſhed with a ſea-letter or paſſ- 


ſhip. Now ia the paſſport. ſtated in this caſe, the name of the 
maſter. is undoubredly ſet forth; but I think it. would be a ſtrange 
nerverſion of the eonſtruction of language to hold that the words 
of the town of Philadelphia, which immediately follow the 
name of the hip, are applicable to the maſter, and deſcriptive of 


"Therefore 
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therefore there was not a geewerul admiſſion that the ſhip, toge- 1 803. 
ther with the uſual documents taken out by American veſſels,” had . N 
the paſſport ſtated, I ſhould have been of opinion that the treaty . 
had not in this reſpect been ſufficiently complied with, but I think hy 
From that general admiſſion we are at liberty to preſume that ſhe 
had on board a ſea- letter, expreſſing the name and place of abode 
of the maſter, and conſequently that in this reſpect ſhe did not 
violate the treaty between America and France. The ſame pre- 
ſumption may alſo be made in favour of the Plaintiffs, with reſpect 
to the objection taken, that the paſſport did not truly deſcribe the 
deſtination of the ſhip : for though in the paſſport it is alleged that 
ſhe was bound for Hamburgh, whereas her inſtructions were to go 
to Cowes and a market, yet the latter deſtination may poſſibly have 
appeared upon the certificate of clearance, which we muſt ſuppoſe 
her to have had among the other documents uſually taken out by 
American veſſels. The next conſideration is, Whether this ſhip 
was ſo owned and commanded as to have entitled herſelf to the 
privileges of an American ſhip, and thereby have complied with 
the warranty? It is infiſted on the part of the Plaintiffs, that ſhe 
non-compliance with the regulations of the American navigation 
act, although it may deprive the owners of the ſhip of certain 
municipal benefits, cannot affect the warranty: for that if the 
- owner be really and bond fide' a domiciled inhabitant of America, 
his ſhip thereby becomes an American ſhip within the meaning of 
the treaty between France and America. I am very far from 
thinking that ſuch is the true conſtruction of that treaty. The 
words of the navigation act are, that no ſhipg or veſſels ſhall be 
denominated and deemed ſhips or veſſels of the United States, and 
entitled to the benefits'and privileges appertaining to. ſuch ſhips or 
veſſels, unleſs they comply with the regulations of the navigation 
act.“ It has been argued that the Americans poſſibly may have the 
ſame ſort of diſtinction with reſpect to ſhips regiſtered and not 
regiſtered as we have, and although the latter may not be entitled 
to ſome particular municipal privileges, yet that they are entitled 
to the protection of the American government. It does appear to 
me however, that the privilege of carrying the American flag as'a 
ſafe conduct among belligerent powers, is one of thoſe privi- 
leges intended to be denied to all ſhips but thoſe which have com- 
plied with the regulations of the American navigation act. It is 
dtrittss that the owner of the Mount Vernon not having | been na- 
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| enough ſtated upon the caſe to ſatisf me that the French had not 
| A right to ſay that they were only obliged: to reſpect as veſſels of 
the United States thoſe veſſels which the legiſlature of America had 
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is the ſentence of condemnation. Like other French: ſentences it 
ſtates many, reaſons, but draws no conſequences from thoſe reaſons; 


cluſion that the Mount Vernon was enemies property, or that ſhe 
had not complied with ſome conditions requiſite to eſtabliſh her 
claim. to the. privileges of neutrality, yet the only concluſion at 
laſt drawn from theſe premiſes is, that the ſhip belongs to the cap- 
tors as prize. If the words prefixed to this ſentence, vis. © Con- 
demnation, of the Engliſb ſhip Mount Vernon,” are to be . deemed 
part of che ſentence, they are of themſelves imperative upon us to 


however are followed by this expreſſion, Extract from the books 
of the office of the proviſiogal tribunal reſpecting prizes eſtabliſhed 
in Saint Domingo,” and then the ſentence is ſtated at length. It 
has been argued that the fourth reaſon ſtated in the ſentence is not 
a direct allegation that the captain was a Portuguese, but only 
that he had not about him at the time of the capture the evidence 
of his having been naturalized. think, however, the allegation 
as it now ſtands, coupled with what is ſtated in the adjudicating 
part of the ſentence, vis. that © the ſaid ſhip Mount Vernon, captain 


by very great authorities: but conſiſtently with the caſe of Hughes 


ASE IN TRINITY. TERM 


1 in, America, his ſhip had not acquired the privileges con- 
ferred upon ſhips by the navigation act: and I do not perceive 


refolved ſhould excluſively be deemed and denominated veſſels of 
the United States, The: next ſubject of conſideration in this caſe 


_— 


and though ſeveral facts are ſtated, as if leading either to the con- 


r 


hold that the warranty has not been complied with. Theſe words 
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George Dominico, Portugueze, has been duly, and juſtly captured,” 
ſufficiently eſtabliſh that he was a  Portugueze, and not à citizen of 
the United States. Now I think it was eſſential to the character 
of an American ſhip, that the captain, ſhould, according to the 
regulations of the American navigation. act, have been a citizen of 
the United States. 1 is unneceſſary for us at this time of day to 
deliver any opinion reſpecting the admiſſibility of ſentences of 
condemnation, as operating againſt, the rights of third . perſons, 
firangers to the ſuit. On that point doubts have been. entertained 


v. Cornelius (a), and a long ſeries of determinations in Męſiminſter- 
Hall, we muſt hold them to be admiſſible and conpluſie. | between 


1 
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che aſſured and the underwriter, with reſpect to every fact which 
they profeſs to decide (a). If indeed it had appeared that the ſen- 
tence proceeded, not upon a falſification of the warranty contained 
in the policy, but upon ſome poſitive regulations of France, 
adopted without the aſſent of other nations, and contrary to the law 
of nations, the aſſured would ſtill have been at liberty to prove his 
neutrality. No queſtion can now ariſe as to the effect of ſuch a 
warranty as the preſent: for I take it to be completely eſtabliſhed 
by the caſes of Barzillay v. Lewis (b), Geyer v. Aguilar (e), and 
Rich v. Parker (d), that if a ſhip be warranted American, ſhe muſt 
not only belong to an American, but muſt in every reſpect be ſo 
Jocumented as to entitle herſelf during the whole of her voyage to 


the privileges of the American flag. It was once doubted indeed 


by Lord Kenyon in the caſe of De Souza v. Ewer (e), whether 
the mere fact of condemnation as prize was not of itſelf concluſive 
againſt the warranty of neutrality, though ſpecial grounds of con- 
demnation appeared upon the ſentence not warranted by the law 
of nations: for it was conſidered that a contrary doctrine would 


impute bad faith to the tribunal by which the condemnation was 


pronounced; and unleſs ſuch ſpecial grounds appear the ſentence 


is undoubtedly conclufiye. Accordingly i in Saloucci v. Woodmaſs () 
where a ſhip warranted neutral was condemned as good and law— 


ful prize, that ſingle allegation in the ſentence was deemed ſuffi- 


cient to negative the neutrality. of the ſhip, becauſe, as no ſpecial 


ground of condemnation appeared, the court held themſelves bound 


to ſuppoſe: that it proceeded upon the juſt and lawful. ground of 


the ſhip being enemies? property. But in Bernardi v. Metteuzx 8 
the Court conſidered the ſentence concluſive as to every thing which 


it profeſſed to decide, yet held themſelves at liberty to examine 


whether the ground on which the ſentence proceeded actually fal- 
ſißed the warranty contained in the policy. Then follows a ſeries 


of authorities in which the courts have determined that if the con- 


demnation does not plainly proceed upon the ground of enemies' 
property, or that of the ſhip not having complied with ſubſiſting 
treaties between her own country and that of the capturing power, 
but on the ground of regulations arbitrarily impoſed by the latter, 


to which neither the government of che captured ſhip, nor the 


(a) Dig. per Lt Blanc 13 L. R. 4+ | (e) Park. Inſur. 361. 
(6), Park.” Jufur. 359» 0 ) Park. Iaſur. 362. 
(e) 7 T. R. 681. | (gs) Doug. 574. | 
{d) 7 T. R. 708 | a {35 , 
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fipofi the face of the ſentence to negative the neutrality, the con- 


moſt eſſential to be attended to in the conſtruction of foreign ſen- 


GASES: IN TRINITY TERM 


Aer powers or Europe have been made parties, ſuch a condemna: 
tion ſhall not be admitted as concluſive againſt the warranty of neu- 
trality. Such was the doctrine laid down in Mayne v. Walter (a), 
and confirmed in the ſubſequent caſes of Pollard v. Bell (b), and 
Bird v. Appleton (e). The late, ęgſe of Price v. Bell (d), is extremely 
Rke the prefent, and indeed if it were not for the words prefixed to 
the ſentence in this caſe, there would be as much analogy as poſlible 
between the two caſes. ' The ſentence there proceeded upon much 
the ſame ground as the preſent ſentence :' and the Court of King's 
Bench was of opinion that there was nothing ſufficiently concluſive 


demnation apparently proceeding upon reaſons which were not 
juſtifiable?” The laſt caſe to which I ſhall advert is that of Kinder/eey 
v. Chaſe, decided at the Cockpit, July 21. 1801, on appeal from the 
Mayor's Court at Madras, and reported in Park's Infur. p. 363. O. 
ed. 5. The judgment of the Court was there pronounced by the 
preſent” Maſter” of the Rolls, in a very able manner, who, after con- 
fider ering the concluſiveneſs of foreign ſentences upon warranties of 
netttrality; and acquieſcing in moſt of the principles laid down in 
Our Courts, protceded to diſcuſs the particular ſentence upon which 
that caſe came before the Council. He there adopted a principle 


tences, namely, that the reaſons Rated in thoſe ſentences are not al- 
ways to be conſidered as of themſelves the grounds upon which the 
condemnation proceeds, but as the media of proof from whence a pre- 


ſumption may be drawn that the ſhip is or is not lawful prize. We a 
are called upon therefore to conſider what conſtruction we ought 5 
to put upon the ſentence of condemnation ated in this caſe. The 2 
_ queſtion will be, Whether on tlie face of that ſentence ſufficient A 
appears to ſhew that! the Mount Vernon was condemned by the l 


French court, not on the ground of her being enemies' property, 
but beauſe ſhe had contravened ſome arbitrary edict of France, or 
not conformed to ſome regulation to which ſhe was not bound to 
conform ; or whether, on the other hand, taking the whole of the 
ſentence together, we are not under the neceſſity of holding, as 
was holden in the caſe of Xinderſſey v. Chaſe, that it muſt be con- 
ſtrued liberally in favour of the underwriters; and we muſt con- 
clude that it proceeded. on the ground of the, ſhip being enemies 
property, untefs the ps: gra e appear? In 7 0 . of 


(a) Park Inſer. 363. 1 | 'F (e) 8 T. R. 562. | 
1-8) $ Fo ie b34> - ＋ ; (d) 1 Eaſt, 663. The 
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the ſenitchte There is nothing” to ſhew that it proceeded on the want 
of any pirticulil document, or non-compliance with any particular 
edict. In every country but our own, throwing papers overboard 
has, T'belfeve, been holden to be ſufficient cauſe of condemnation ; 
though 1 am not ſuke whether in France that rule has been ſo laid 
down by vw ay of poſitive inflitution, or only : as a mode of evidence 
from which the concluſion i is to be drawn that the ſhip i is enemies” 
property.” Indeed! in Englond that circumitance alone has often 
been deemed ſufficient to warrant the ſame concluſion, Another 
reaſon ſtated in the ſentence is, that the crew ran away and refuſed 
to be examined. Now we all know that by the law of England, 
and I believe by the law of nations, it is incumbent upon the crew 
of a captured ſhip to ſubmit to examination : and if they do not, 
every thing hoſtile may be preſumed againſt them. Nobody 
therefore can ſay that this was not one of the grounds from which 
the French court drew the concluſion that the ſhip was enemies' 
property. Then comes the laſt reaſon ſtated in the ſentence, which 
I confeſs has raiſed conſiderable doubts in my mind as to the pro- 
priety of the ſentence. I did think that notwithſtanding all the 
reaſons previoully ſtated, it might be fairly argued that the ſen- 
tence proceeded upon the laſt reaſon only, and was a declaration 
of war againſt America, conſidering America as having granted to 
England improper privileges. If this be ſo, the aſſured have a 
right to ſay that the Mount Vernon was condemned, not becauſe 
ſhe was not an American, but becauſe ſhe was an American, If 
therefore the title prefixed to this ſentence, was not to be conſidered 
as part of the ſentence, I ſhould very much doubt whether there 
were ſufficient on the face of the ſentence to warrant the concluſion 
that the (hip was condemned on the ground of her being Engliſh : 
but if it be part of the ſentence, then the laſt reaſon ſtated is very 
material with reſpe& to the conſideration whether the ſhip were 
Engliſh or not; for it was not unnatural for the French court to 
couple with the other circumſtances ſtated in the ſentence, the 
favourable diſpoſition of America towards England, and the readi- 
neſs to furniſh the Engliſb with ſuch documents as would entitle 
them to the privileges of the American flag. If therefore the laſt 
reaſon be not conſidered with reference to the title, that reaſon of 
itſelf, unconnected with the conſideration whether the ſhip was 
Engliſh or not, might be deemed the real ground of the condem- 


nation, and then the underwriters would unqueſtionably be liable. 
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1802. But A this title with the objections taken to the gu 8 papers, 


Bading and the regulations by treaty between America and France, and 

Ply e conſidering that it makes no difference. whether the ground on 

Ms which the ſhip was condemned appear at the beginning or the 
concluſion of the ſentence, I: am of opinion, and my Brothers 

concur with me for all or ſome of theſe reaſons, that the Mounz 

Vernon was condemned either as not being an American, or for not 

having thoſe documents which entitled her to the privileges of the 

American flag in the court of a belligerent power. The poſtea 

8 therefore muſt be delivered to the Defendant. 


Per Curiam, 2 5 Foſtea to the Defendant. 


END OF TRINITY TERM, 
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In the Forty- third Year of the Reign of Grone III. 


Smreu and Another, Fr ty of 1 S. a . Bankrupt, v. 
| | | Baxcrar. 


Tage Was an application to the Court 1 to diſcharge the De- 

fendant out of cuſtody on his entering a common appear- 
ance, the affidayit to hold to bail being made by the bankrupt, 
and ſtating a commiſſion to have iſſued again himſelf, under 


which the Plaintiffs were appointed aſſſgnees, and that the Defen- 


dant was juſtly and truly indebted to them, © and that no tender 
or offer had been made to pay thg ſaid debt, or any part thereof, 
in or by any notes of the Governor and Company of the Wan of 
England, expreſſed to be payable on demand.“ 

Bayley Serjt., objected to this affida vit as being 265 by this 


| bankrupt, who could not take upon himſelf expreſsly to negative 


a tender which might have been made to his allignees. He cited 
Smith V. Tyfon, ante, yol 2. p. 339 _ 
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Nov. 13th. 


If a feme co- 


vert be taken 


in execution 
under a War- 


rant of attor- 


ney given by 
her as a feme, 
ſole, the 
Court will 
not diſcharge 
heron a ſum- 


mary appli- 


Ca tion. 
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WN contra; ſubmitted” that the ace. IU 


called upon to. make an affidavit, and referred to Lawſon v. M Do- 
nald, ante, vol. 2. p. 590. where the Court did not call upon the 
dk of the peace, in whom the eſtate of an inſolvent had been 
veſted, and in whoſe name an action was commenced, to negative 


T3 $4 | $4 1 9 0 


The Court held the affidavit ofulſcien, pn made the 


| Rule abſolute (e a). 
Ne 


"coi See Percy v. Pabel. ant, S0 #, @), Bo. 


WILXI xs v. Mary. WRETHERILL and CHARLOTTE Courrs. 


TP Hs was an u application to the Court, * on the Plaintiff 
to ſhew cauſe why the judgment ſigned in this caſe againſt 
Charlotte Coutts, one of the Defendants, and the writ of execution 
thereon, ſhould not be ſet aſide for irregulatity, and the ſum of 
421. 174 64. levied thereon, be reſtored to her. 
The ground öf this application was, that the juucen was en- 
tered up on a warrant of attorney given by Charlotte Coutts jointly 


with Mary Wetherill, the other Defendant, the former being a 
feme covert at the time when the warrant was given. It appeared 
from the affidavits-that Maiy Metberill, who was 2 widow and the 
mother of Charlotte Coutts, having been arreſted for a debt, the lat- 
ter joined with her in a warrant of attorney to confeſs judgment, 
in order to obtain her mother“ s diſcharge.; that the Plaintiff was 
not apprized, that Charlotte Coutts was a ene covert: and that 
having entered, up judgment on the warrant of attorney, Char- 
Lotte Coutts was taken 1 in executlon, whereupon ter huſband paid 
the debt. 5 

Praed Serjt. 1 being called upon to ſuppört the rule, contended 
that Charlotte Coutts, being a fame covert, her deed was abſolutely 
void: and he cited the caſe of Saunderſon v. Marr, 1 H. Bl. 75. 
Where the Court ſet alide'a a judgment on a warrant of attorney 
given by an infant, though. he had e not to o take advantage 
of his infancy. - _ 
' The Court ſaid it was very evident that, * ak of Saunderſon 
v. Marr, proceeded on the ground of the Plaintiff being appriſed 
993 a | | BEN n that 
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rant al attorneꝝ, whereas in this caſe the Plaintiff was not appriſed 


torney was given. They obſerved that it had been repeatedly de- 
cided trat the Courts would not aſſiſt a ſeme covert in a ſummary: 


Charlotte Coutts therefore muſt reſort to her writ of error. 


333 e eee Wha diſcharged (3). 


© See. p. Gaillen v. L dich, ante, vol. bo: 
p. B. and the note to that caſe. Alſo Prar- 
ſow; Meaden, 2 Blugoz. Partridge v. Clark, | 
| 5. T. R. 194 and, Waters v. Smith, 6 T. R. 

451, But where a feme covert obtained 
credit upon a miſtaken repreſentation that | 
her huſband was dead, the Court of K. B. - 128, | 

diſcharged, her upon common bail, becauſe | 2 * 


no fraud was intended, Pitt v. . Thempjon, 
1 Eaft. 16. And the ſame was done in 
March v. Capelli, where the baſband was 


I. p. 17. 


— ? :, . 


* Pricorr and Another « V. TRvUSTE. 


/ *? 


e was an appliaaion calling upon the Plaintiffs to ſhew 
cauſe why the aſſignment of the bail bond and the proceedings 
thereon (if any had been had), ſhould not be ſet aſide for irregula- 
rity. The application was made on the behalf of the bail on A- 
davit ſtating, that the action was commenced againſt the Defen- 
dant ſo long ago as the 8th June 1801; that the bail-bond was 
immediately given to the ſheriffs of London; that ſhortly after this 
an arrangement between the parties took place ; and that the bail 
never heard any thing more of the action until the 6th of Ofober 
laſt, when they were ſerved with proceſs at the fuit of the Plain- 
tiffs, as affignees of the ſheriff. It was alſo ſworn that no declara- 
tion was filed either in the term in which the action was com- 
menced, or in the Michaelmas term following; and alſo that no 
rule for time to declare was obtained either in the ſaid Michaelmas 
term, or in Hilary term following. On the part of the Plaintiffs, 
it was ſworn that in Trinity term 1801, bail above not being put 
in within due time, they tock ee w of 4 bail bond, on 
"which they were now proceeding.” 3635 

Bayley Serjt. ſhewed cauſe, and inlited that the Plaintiffs were 
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thad! the Defendant. was an infant at the time that he gave the war- 


that: Ghar/atte:Gontts was a feme covert at the time the warrant of at- 


abroad, though upon ters. of ſeparation. | 


(% See allo Maclkas v. Douglas, ante, 
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wa WhO obtained credit by acting as a feme ſale (a); and that 


; Nov. 16th. 


If a plaintifF, 
having taken 
an aſſignment 


of the bail- 


bond whiie 
the ation 1s 
pending, 
proceed upon 
it after the 
cauſe is out 
of court, the 
proceedings 


cannot be ſet 


aſide for irre - 
gularity. 

But the Court 
will ſtay ſuch 
proceedings 
if it appear 
that the 
plaintiff has 
been guilty 
of laches. 


| "eſe -xogular.in their ene er e . taken an " 
| - fignment x 
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88 of the bail bond! in 7. rinity term 1801, while the action 


that of Sparrow v. Naylor, 2 Bl. 876. where the Court ſtayed pro- 
bes ceedings on a bail bond which had been 6 ADs after the cauſe 
waz out of court, 


| at an end, and had been thereby deprived of the opportunity of 


the action on the bail bond muſt be brought in the court where 
the original action was commenced, is, that the Court may be able 


_  quſtice'to the parties; and that the ground upon which the Court 
_ proceeded in Sparrow v. Naylor, was, that as ſoon as the. cauſe is 
out of bee the Court oeaſen £ to have jorildigion over the bail 


| 8 it being moved on the ground of irregularity : for the 
aſſignment having been taken in due time, the plaintiffs were per- 
feectly regular in their proceedings. They ſaid that this caſe dif- 
fered eſſentially from that of Sparrow v. Naylor, becauſe the aſſign- 


Court, was a mere nullity (a), whereas here the aſſignment having 


5 pear that the plaintiffs had by their negledt een their claim to 
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was pending in the court, they had thereby acquired a right of 
ackion under the ſtature, and cpnſequently were entitled to proceed. 
He obferved that on this ground the caſe was diſtinguiſhable from 


Shepherd Serjt., in PRE of the 5 argued that the circum- 
ſtance of having taken the aſſignment within due time could make 
no difference, as the plaintiffs had omitted to proceed within due 
time; and that if a contrary practice were to prevail, the bail 
would be liable at any indefinite period, though they had been in- 
duced by the lache of the plaintiff to ſuppoſe the action completely 


applying to the Court for leave to put in bail above upon terms, 
or of rendering the defendant. - He obſerved that the reaſon why 


to regulate proceedings upon the bail bond in ſuch a way as to do 


bond. | | 
| The iCourt were of opinion that the 9 rule could not be 


ment in that caſe having been taken after the cauſe was out of 


been taken within time, the Plaintiſſs lo far were right. They ad- 
- ded, however, that both caſes were pregnant with. the ſame incon- 
venience, and if the bail applied to the equitable juriſdiction of 
the Court, they ſhould find no difficulty in ſtaying the proceedings 
on the bail bond in this and in all other caſes where it ſhould ap- 


d ae en * N 
0 . Rule diſcharged. 


n e ee 6. 16. Sao. e or hi lt ae tal as,” 
e © the theriff or other officer at the re- c. | | 
_ queſt and coſts of the plaintiff in /ach a8ien | 
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Turks 88 for 3 Lok and entering the dwelling-houſe of 
„the Plaintiff, and making a great noiſe and diſturbance, &c. 
there, and forcing and breaking open, breaking to pieces, dama- 
ging and ſpoiling the doors and windows and the locks, bolts, bars, 
ſtaples, and hinges thereto affixed. 

_ Plea as to the ſuppoſed treſpaſles, that before the ſaid time i 
Kola writ of alias latitat iſſued out of the ing's Bench, directed 
to the ſheriffs of London, by which they were commanded to take 
the Plaintiff, if he ſhould be found in their bailiwick, and ſafely 
keep him, &c. ſo that, &c.; that the ſaid writ was indorſed for bail 
for 30 l. and before the ſaid time when, &c. was delivered to the 
ſaid heriffs, who directed their warrant to the Defendant and one 
J. A. as ſerjeants at mace, and thereby commanded them to take 
the Plaintiff to anſwer, c. . which ſaid warrant afterwards and 


&c, to wit, on the day and year laſt aforeſaid, in the pariſh afore- 
ſaid, was delivered to the ſaid Defendant, to be executed in due 
form of law, by virtue of which ſaid warrant the ſaid Defen- 
dant, as ſuch ſerjeant at mace as aforeſaid, afterwards and before 
the time for the return of the ſaid writ, to wit, at the ſame time 
when, &c. and within the bailiwick of the ſaid William Rawlins and 


quietly entered into the ſaid dwelling-houſe, in which, &c. the 


arreſt the Plaintiff under and by virtue of the ſaid writ and war- 
rant, as it was lawful for him to do, for the cauſe aforeſaid, and in 
order to arreſt the ſaid Plaintiff, and by virtue of the ſaid writ and 
warrant, did then and there neceſſarily and unavoidably make a 


and ſtay and continue therein making ſuch noiſe and diſturbance 
for the faid ſpace of time in the ſaid declaration mentioned, and be- 
cauſe at the ſaid time when, &c. the ſaid Plaintiff not having been 
taken and arreſted under or by virtue of the ſaid writ or warrant, 
and the entrance of divers, to wit, ten of the rooms and apartments 


ing faſtened and ſtopped up * and with the ſaid doors, windows, 
Vor. * Ns | 3 M 


outer door thereof then and there being open, in order to take and 


little noiſe and difturbance in the ſaid meſſuage or dwelling-houſe, 


locks, 


223 


| New, 18. 


Semb. that a 
ſheriff's offi - 
cer acting 
under civil 


roceſs may 


Juſtify break- 
ing the inner 
doors of the 
defendant's 


' houſe, tho? 


he be not 
therein at the 
time. 

But in ſuch 
caſe the oſſi - 
cer muſt fir ſt 
demand ad- 
mittance. 


before the return of the ſaid writ, and before the ſaid time when, 


Robert Abbion Cox, as ſuch ſheriffs as aforeſaid, peaceably and 


of the ſaid dwelling-houſe, and of and belonging to the ſame, be- 
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occaſions aforeſaid, which are the ſeveral ſuppoſed treſpaſſes in the 
introductory part of this plea mentioned, whereof the ſaid Plaintiff 
hath above In his {aid declaration i in that Bail complained againſt 


to ſearch for, find, and arreſt the ſaid Plaintiff, under and by virtue 


| windows, locks, bolts, bars, ſtaples, and hinges, and 1 in ſo doing ne 


enter, nor does i it ſhew any particular circumſtances which rendered 


there are many which bear ſtrongly upon the ſubject. In Hola. 


5 treſpaſs pleaded that the Plaintiff was indebted. to bim! in ſuch a ſum, 


entered to demand Bis debt; upon demurrer this was adjudged no 


if it had been averred that the maſter was then. within the houſe, 


of * Fary 0 found within the houſe. or not. Men the ſame 
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wh bolts, bars, ſtaples, and hinges, in the introductory Part of 
this plea mentioned, ſo that without forcing and breaking open the 
ſame the ſaid Defendatit could not at the ſaid time when, &c, 
_ ſearch far or arreſt the ſaid Plaintiff in the ſame rooms and apart- 
ments he the ſaid Defendant at the ſald time when, c, in order 


of the ſaid, writ neceſſarily forced and broke open the faid doors, 


ceſſarily and unavoidably a little broke to pieces, damaged and 
ſpoiled the ſame, doing as little damage as he poſſibly could on the 


him, and this, &c. wherefore, &c.“ 


To this plea there was a general demurrer and joinder therely. 
; Bayley Serjt., in ſupport of the demurrer. There are two objec- 
tions to this plea; ſt, It does. not ſtate that the Plaintiff was in his 
houſe at the time when the Defendant entered ; 2dly, It does not 
aver that the Defendant before he broke open the inner doors, 
locks, &e. of the Plaintiff” s houſe, made any demand of leave to 


: 


that breaking neceſſary. Wich reſpe& to the 1ſt point, a ſheriff's 
officer ating. under a capias. has no authority to enter the houſe of a 
party who is not in the houſe at the time. If an officer enter a 
houſe for the purpoſe of arreſting any, perſon, he acts at his peril, 
and is juſtified or not according to the event of the perſon being 
there or. not. Although there be no authority expreſely in point, 


of ring ſhaw. v. Rag, Cro. Elia. 876. the Defendant to, an action of 


4 


and by licence of the Plaintiff? 8 ſervant, the. « door being open, he 


plea, eſpecially i it being not averred that the maſter, Who was 
the debtor, was then within, the bouſe; but Gazdy conceived that 


the plea had been good.“ 5 There indeed the Defendant was not 


acting under proceſa, but the caſe diſtioQly recognizes the prin- 
ciple that a treſpaſs may; be juſtified or not, according to the event 


y * 
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principle where a Defendant juſtified | entering the Plaintiff's houſe 
ander # 6. 726 to levy de boni Philip. Biſcop tolouuris in the hands 


of Zneretia Biſeop, his executrix, and averred that the executrix 


was in the Plaintiff's houſe cum bonis ſuis, and there abiding, it 
was adjudged to be a bad plea, becauſe: it did not aver that bona 
teftatoric were in the houſe; but if $ona /e//atoris had been there, 
the-entry had been juſtifiable, Bi/aop v. White, Cro. Eliz. 759. .S0 
in Bennet v. Gray, 2 Roll. Ab. 564. Vin. Ab. Treſpaſs, I. a. fl. 1. 8. Fol 
it was decided that a ſheriff: could not enter the houſe of J. D. and 
there break a cheſt of . N, aſter demand of the keys to ſeek J. . 
his priſoner; who had eſcaped from arreſt, * but he ought to take it 


upon him that he was in the cheſt.”” To the ſame effect is an- 


lobe v. Dawſon,/2 Lutw. 1428, where exception was taken to a juſ- 
tification for entering the Plaintiff's houſe under a writ of Hominc 
replegiando of one M. Laycock ;; that-tbo/Defendant could not enter 
the houſe, unleſs the perſon to be repleyied were there. at the time, 
though it had been expreſsly averred that Layrock was eloigned to 


the ſaid houſe. It is true that there were other objections to the 


juſtification, and the reaſons of the judgment do not appear, but 


Entwychz himſelf obſerves that the above was a ſtrong ohjection. 


Another caſe, in which it has been holden that the juſtification. of 


the party may depend upon the event of the ſearch, is Bobock v. 
Satmders, 2 Bl. 912. where an Exciſe officer was held liable to an 


ation of treſpaſs for breaking the Plaintiff's houſe under a War- 


rant of the commiſſioners to ſearch for uncuſtomed, goods. It is 


Rag 


1802. 
RaTCL1iFFg 
V. 
BurrTon, 


true that the caſe of Bo/foct v. Saunders was overruled in that of 


Cooper v. Booth, Trin. 25 Geo. 3. K. B. 3 Efp. NM. P, Cal. 135. 
cited in Fohnfone v. Sutton, 1 T. R. 535: and in Price v. Meſſen- 
er, ante, vol. 2. 160. But i it was overruled on the ground of the 
10 Geo. 1. having been miſconſtrued, not upon any objection to 
the general principle of law. It is laid down in 2 Hale, P. C.'15 I, 


yet the officer is excuſed, becauſe he ſearcheth by warrant,” but 
it leems the party 1 that made the ſuggeſtion is puniſhable in ſuch 


caſe z for as to him, the breaking of the door 1 is in eventu lawful 


or unlawful, via. lawful. if the goods are there, unlawful if not 


there. Now by A capiat the officer i is not directed to take the party 


in any particular houſe, as in "the caſe of a ſearch warrafit, but his 


Ni. is general, and he therefore ſtands | in the ſame fituation 
| * OM 


that e upon i ſearch for ſtolen goods, if the goods be not in the houſe, 
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| 0 1802. as the party mentioned by Lord Hale, the legality of whoſe acts 

8 3 depends upon the event. adly, A ſheriff's officer has no authority 

0 D to break open the inner doors of an houſe without firſt making a 

5 demand of admittance. It was expreſely determined in Semayne'y 

caſe, 5 Co. 91. | that © in proceſs where'the King 1s party, the ſheriff 
cannot break open the outer door of a houſe without firſt ſignify- 
ing the cauſe of his coming, and making requeſt to open the doors,” 
« for the law, without default in the owner, doth abbor deſtrudion 

Sr breaking of any houſe which is for the habitation and lafety of 
5 man, by which great damage and inconvenience may follow to 

Hh the party when no default is in him, for perhaps he doth not know 

: of the proceſs, which if he hath notice of, it is preſumed that he 

53 wil obey it, and that appeareth in 18 Ed. 3. Execution 252 (a), 

| | where it is ſaid that the King's officer who cometh to do execu- 

tion, &c. may open the doors which are ſhut, and break them if 

he may not have the keys, which proveth that he ought firſt to 

demand them.” This law is confirmed, 2 Hale, P. C. 11 7. where 


it is ſaid that upon warrant to apprehend a felon, the officer muſt 


firſt notify his buſineſs that he comes about, and demand admiſ- 1 
ion, whether it be the houſe of the felon or that of a ſtranger. And 4 
+. "ne ſame he obſerves of a warrant of the peace. And in p. 15 1. it ; 
zs ſaid that upon warrant to ſearch for ſtolen goods, if the door be ll * 
| ſhut, and upon demand it be refuſed to be opened by them within, 7 
if the goods be in the houſe, the officer may break open: the door, 9 
Theſe authorities eſtabliſh that where the officer is entitled to breax Wl ® 
open the outer door, he muſt firſt demand admittance ; from which 4 
it ſeems to follow, that where he is only entitled to break open an 1 

| inner door, be ought to do the ſame, ſinee the ſame reaſons apply i 
to both caſes (5). In addition to what has already been cited from * 
Semayne s caſe, it may be obſerved that it was there erpreſely de- . 
cided that notice of the proceſs of the law ought to be certainly and uf 
Ny alleged 1 in PEBUOTs and that A e allegation, ſuch as 3 


= (% Fitch, 45. in which pl. 252. is miſ- | but for kim felt . 5 caſe, gth Kt. 

| Printed ſor pl. 152. But Fitxb. refers to Foft, Grown Law, tit. Homicide, c. 8./. 21. 

18 Ed. 2,inftead of 18 Ed, 3. | p- 320. 2 Hall. FP. C. 17. But by the 

( if the Deſendant take refuge in the | ſame authorities it appears that before the 

| houſe of another, the ſheriff may break open ſheriff Nane the houſe he muſt demand ad- 
the outer door in order to take him; for ©* the . | i 


Houſe of ** one is not a caſtle or privilege | | RN 
CCW 


\ 
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pramiſſorum : non ignarus, was not ſufficient, Now in the preſent 
plea the allegation is merely that the Defendant neceſſarily forced 
and broke open the doors, which i is as general as poſſible. 


- Beſt Serjt., in ſupport of the plea. iſt, It is admitted that there 


is no expreſs authority which decides that a ſheriff's officer acting 
under civil proceſs becomes a treſpaſſer by entering a Defendant's 


houle if the Defendant be not there ; and the Court will be extremely 
cautious, of laying down ſuch a propoſition for the firſt time, ſince 
it is impoſſible for the officer to execute his writ without making dili- 
gent ſearch | in that place where the Defendant 1 is molt likely to be 
found, vis. in his own houſe. The caſe of Holdring - ſhaww v. Rag, 
has no application to the preſent, ſince it turned upon the validity 
of the licence to the ſervant ; beſides which it may be obſerved that 
the caſe 1 18 not Jaw, ſince it is now bolden that a man may enter the 


3 ß v. White, Bennet v. Gray, and Stanhope v. Dawyon, it may 


port of Boftock v. Saunders, in 3 Wi , 434+, De Grey Ch. J., in 
ſtating his Teafons for holding the officer of Exciſe liable, ſays, 
« the caſe of a ſheriff's bailiff is very different from this; the bai- 
liff is bound to execute the ſheriff's warrant, the officer of Exciſe 
is the party promoting and acting for his own benefit under an au- 


bound to obey like a ſheriff's officer. Admitting that caſe there- 
fore to be an authority, yet in the preſent inſtance the bailiff is not 
liable, for the very reaſons ſtated in that caſe; and though that caſe 
was certainly overruled in Cooper v. Booth, on the conſtruction of 


remain unimpeached; and the principle of Cooper v. Booth eſtab- 
liches that where an officer acts under the authority of a warrant, 
ke is juſtified 1 in endeavouring to execute that warrant, though no- 


it is laid down 2 Hale, P. C. 151, that upon a ſearch warrant, if 
the goods be not in the houſe, yet the officer is excuſed though the 


v. Mhitſbire, Palm. 5 2. it was agreed that where an officer juſtifies 


that there were any goods there, for he cannot know this before 
his entry, and it al be intended that a man has lufficient 18 
Vor. . 


be oblerved generally that they related to the houſes of ſtrangers, 
where the ſheriff certainly enters at his peril. According to the re- 


* Vs 


thority which he has obtained by his own oath, and- he -is' not 


the act of parliament, yet the general rules of law there laid down 


thing be found, the att itſelf being legal. Upon the fame ground 


party who' made the ſuggeſtion i is puniſhable. In the caſe of M bite 


breaking the inner door of an houſe under a H. fa. he need not aver 
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bouſe of another to demand his debt. With reſpect to the caſes of 
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In the caſe of a ranger s houſe, it ſeems that it ought to be aver- 


FEE bay " red that there were goods. Com. Dig. tit. Execution (C. 5). With 


Bunror. 


reſpect to the 2d point, if it appear to have been neceſſary to the 
execution of the warrant to break the inner doors, &c. the officer 
was juſtified in ſo doing. Now it is averred in the plea, that be- 
cauſe the Defendant could not fearch for and arreſt the Plaintif 
without forcing and breaking open the inner doors, &c. he the De- 
fendant, i in order to ſearch for, find, and arreſt the Plaintiff, under 


and by virtue of the ſaid writ ly forced and: broke open the 


ſame. This averment ſhews that the force was not wantonly em. 
ployed, but was neceſſary to the execution of the writ ; the neceſſity 
is admitted by the pleadings ; and if the Defendant exceeded his 
authority, the Plaintiff ſhould have put that fact upon the record 
by a new aſſignment. With reſpect to the authorities which have 


been cited on this point, it may be obſerved that they all apply-to 


the outer door of the houſe, , the rules of law reſpeQing which are 
very diſtinguiſhable from thoſe which apply to the inner door of the 


| houſe, Ia Lee v. Ganſell, Corp. 7. Lord Mansfield, after ſtating 
the diſliaction between the outer and the inner door, cites the fol- 


lowing paſſage from Fo/t, . tit. Homicide, c. 8. J 20. (a) with ap- 
probation; © the rule, that every man's houſe is his caſtle, when ap- 


plied to the caſe of arreſts upon legal proceſ:, hath been carried as far 


as the true principles of political juſtice will warrant ; perhaps be- 


yond what in the ſcale of ſound reaſon and good policy they will 


warrant ; but in caſes of life we muſt adhere to rules well known 


and long eſtabliſhed ; but this rule is not one of thoſe that will ad- 
mit of any extenſion ; it muſt therefore, as I have before hinted, 


be confined to the breach of windows and outward doors intended 


for the ſecurity of the houſe oO perſons from without endea- 
vouring to break in.” | e I 

Lord ALVANLEY Ch. J. I think we may determine this caſe 
without. entering into the great. queſtion which has been raiſed, 
Whether a ſheriff's officer may juſtify entering the houſe of a per- 
ſon againſt whom he has civil procels, to aſcertain whether he be 
there or not? My own opinion. is, that he may. I will therefore 


: ſuppoſe that the ſheriff's officer has a right to enter in a peaceable 


manner, in order to ſatisfy himſelf whether the perſon mentioned 
in the writ is to be found in his own houſe within the bailiwick. 


, (4) p. 39. «4 


Be be 


auf 
apf 
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© The next queſtion is, Whether an officer who enters for this pur- 
poſe without any particular reaſons for ſuppoſing the party to be 
within his houſe, has a right to act in the manner in which the 
Defendant upon this record appears to have acted: whether he has 
a right to break open ſuch inner doors as may happen to be ſhut, 
without any previous demand of admittance? If the officer have 
certain knowledge that the party is within the houſe, it might be 
abſurd for him to demand any admittance ; ſince if he were to do 


cer was demanding admittance at the door. No authority has been 
cited to ſhew that where the officer enters merely for the purpoſe 
of aſcertaining whether the party. be there, he can juſtify violence 
for that purpoſe without a previous demand of admittance. It 
would be carrying the law upon this ſubject to an alarming extent, 
if the Court ſhould hold that becauſe a man happens to owe money 
in any part of England, the ſheriff of the county in which his houſe 
is ſituated may break open every door and every trunk in which a 
man might be concealed, and this as often as he ſhould think pro- 
per before the return of the writ. It appears to me that the law 


outer door of the houſe is the man's caftle, but that the innet doors 


 faid, however, that the officer may juſtify breaking the inner doors 
without averring a previous demand of peaceable admittance, or 
ſhewing why ſuch violence was neceffary. Without ſuch averment, 


towards making a reaſonable ſearch. In this caſe the Defendant 
neither ſtates that the party was there, nor even that he had reaſon- 
able ground of ſuſpicion. Had either of theſe circumſtances been 
ſtated, I do not ſay that he would have been guilty of a treſpaſs. I 
delire to be conſidered as confining theſe obſervations to, the caſe 
of civil proceſs only, without in any degree extending them to the 
caſe of criminal proceſs. The preſent therefore being a cife of 
civil proceſs, 1 do not think the juſtification ſtared by the Defen- 
dant ſufficient to entitle him to the judgment of the Court. 
Hearn; J. I am of the ſame opinion. This plea appears to 
me to be bad, becauſe i it ſtates no demand of admittance; and I ſhall 
give my opinion on that point alone. Semayne's caſe is a direct 
authority upon the ſubject. By the ſixæth reſolution of that caſe, it 
appears that it is not oF neceſſary: for the officer to make a de- 
s "A mand, 


ſo, the party might poſſibly eſcape by the window while the offi- 


has gone quite far enough upon this ſubject. It has faid that the 


may be broken open for the execution of civil proceſs. It has never 


it does- not appear that he did nothing more. than was neceſſary 
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whom proceſs is iſſued, but to other perſons alſo, ſince it muſt - 


an averment. the Plaintiff there was prevented from recovering. 
The law of England, which! is founded on reaſon, never authoriſes 


bas taken refuge i in the houſe of a ſtranger. Shall. it be ſaid that ia 
ſuch caſe the officer may break open the outer door of a ſtranger $ 


king any demand of admittance? No entry from the books of plead- 


Cale. is a direct authority againſt it. 


s not ſufficiently ſtated to diſpenſe with the demand. It is not ſhewn 


the mode of breaking. The queſtion 'was not whether a treſpals 


cation. The general aſſertion of Lord 'Mansfield muſt be taken 


CAS. ES. IN. MICHAELMAS TERM 
wid, but that the demand muſt be pleaded}; and for want of ſuch 


ſuch outrageous acts as the breaking open every door and lock in a 
man 8 houſe without any declaration. of the authority under which 
it is done. Such. conduct muſt tend to create fear and diſmay, and 
breaches of the peace by provoking reliſtance, This dodrine 
would not only be attended with great, miſchief to \ the perſons againſt 


equally bold good in caſes of proceſs upon eſcape, where the party 


houſe without declaring the authority under which be acts, or ma- 
ing has been cited in ſupport of this Juſtification, and Semay he's 


Rook, J. I am of the lame opinion. W . 8 at 
all to the caſe of criminal procels,, I ſhall; give my opinion ſolely 
upon theſe two gueſtions, whether a ſheriff” s officer, having entered 
a houſe peaceably under civil proceſs, can juſtify breaking an in- 
ner door, without making, a previous demand of admittance ; and 
whether enough is ſtated upon theſe pleadings, from whence it 
may be inferred that ſuch. demand was made, or that It may be diſ- | 
penſed with. I am of opinion that the neceſſity of Breaking the doors 


why the Defendant could not have made his ſearch without break 
ing open the doors, provided he had made a demand. I muſt tak 
it for granted therefore upon thele pleadings that no demand was 
made. What a privilege will be allowed to {heriffy” officers if they 
are permitted to effect their ſearch by violence, without making 
that demand which poſſibly will be complied: with, and conſe- 
quently violence be rendered unneceſlary ? With reſpe& to the 
caſe of Lee v. Ganſell, nothing turned upon the want of notice, nor 


had been committed, but whether the officer having found General 
Ganſell, the latter was entitled to be diſcharged on ſummary appli- 


with reference to the particular caſe before him, not as affecting a 


- caſe which was not even touched upon in argument. That caſe 5 
therefore affords no authority for the Defendant; and Semaynes lait 
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euſt on the contrary! expreſily: decides that a demand muſt be made 
and ſtated with ſufficient; certainty, The caſe of 18 Ed. 3. refer- 
red to in Semayne's caſe is ſtill more in point, for it is there ſtated 
in terms that the officer muſt firſt demand the keys. On theſe 
pleadings therefore. I have no heſitation in ſaying: that 6 
muſt be given for the Plaintiff, 

CHAMBRE, J. Not having been preſent at the whole of the ar- 
gument, I ſhall content myſelf with ſaying that I concur in opi- 
nion with the reſt of the Court upon the ſecond point; namely, that 
the breaking of the inner doors of the houſe is not juſtified by 
this plea. It would be miſchievous indeed if ſuch a latitude were 
allowed to ſheriffs' officers as that which is now claimed. It lies 
on the party claiming ſuch a right as that of breaking the doors of 
a houſe, to ſhew upon what grounds he does ſo. It is faid'that the 
Defendant” s acts were neceſſary to the execution of the procels ; 
and that they appear to have been ſo by theſe pleadings. Burt the 
Court requires that the circumſtances from which that neceſſity 
ariſes ſhould be ſtated. This the Defendant has not done. T have 
therefore no doubt that judgment ought t to > be given for hang Midin- 


as e 201 

1 
found .vpon the point bere determige d. there docr. © Dod ſeridge and Haughton ſaid that 
isanexprefſion in White v. Whitfvire, Palm. 54. { if the ſheriff be in one room, he may break 


17 Jer, i. that the: fhieriff ought wo demand | mittance. “ 4 
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UN. THE RENRROAS: annnmeng | 


e v. Leon! in Error, | 


U 


Pu was an cdl of . on a or Ds _—_ by the 
maſter of a public ſchool. (For the pleadings, argument, 

and judgment in the King's Bench, ſee 1 Eg, 391.) | 

Manley was this day to have argued for the Plaintiff 3 in error, 

and Giles e contrs ; "* 

But The Court were clearly of opinion en! 1 aid not fufficlendly 

appear upon the record that the office of ſchoolmaſter, to which the 


Plaintiff i in error had been appointed was ſuch an office as ought, 
\ vor. III. 30 1 for 


which we ws the opinion of two Judges it the | open. another upon having been refuſed nt- h 
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Judgment for the Plaintiff, (a) | 


(a Thangh vo decided caſe js to "54 | 2dmiſbon deter he breaks open an inner | 
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4 Now. 1 gth. 


If A., being 


arreſted by 
B. on pro- 
ceſs of this 
Court, give 
bail to the 
ſherift, and 
before the 
return of the 


_ writ being 


again arreſt- 
ed by C. is 
committed to 
the Fleet pri- 
ſon, after 


which and 


before the 
return of the 
firſt writ, B. 
takes an aſ- 
ſignment of 
the bail- bond 
and proceeds 
thereon, the 
Court will 
lay ſuch pro- 
ceedings, but 


-willnot make 


B. pay coſts, 
for they will 
not try epon 
affidavitwhe- 
ther he knew 
or not that 
A. was in 

cuſtody, but 
will conſider 


him ignorant | 


of that fact 
-unleſs notice 
of ſurrender 
has been re- 
gvlarly 
given, 


A+ 


for theſske of che public, to be deemed a freehold. office, and * 
it was therefore impoſlible to raiſe the ĩmportant queſtion which it 
was the intention of the parties to, litigate ; 3 e which ne 


they declined giving any eing. 


bail to the ſheriff; ſoon after this, VIS, on the 41th of June, and 


before the return of the firſt writ, he was again arreſted by the lame 
ſheriff, at the ſuit of ſome other perſon, and not being able to pro- 


put in and perfected, took an aſſignment of the bail bond. 


before the return of the writ. In ſupport of the application an af- 


5 and inſiſted that if the Court faw that the Plaintiff was inform- 
ed of the furrender, they. would diſpenſe with the notice uſually 
acquired, the neceſſity for ſuch notice not exiſting in ſuch a caſe. 
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er Curiam, 11 R | Judgment mel 


wer” - HandiNG Ve kennen. en 


"UE. Wa having been arreſted on a : writ returnable « on the 
morrow of the Holy Tri rinity, at the Juit of the Plaintiff, gave 


cure bail, was removed by -babeas corpus and committitur to the 
Fleet; of his being thus removed and committed no notice was 
given to the Plaintiff, who for want of bail above being regularly 


Upon this an application was made to the Court to ſet aſide the 
aſſignment of the bail bond and ſubſequent proceedings thereon (if 
any) far irregularity,; and alſo to order the bail- bond to be delivered 
up to be cancelled, on the ground of the Defendant having been 
charged i in the cuſtody - of the Warden of the Fleet, in this aclion, 


ſidavit was made, the object of which was to ſhew, that th ough 00 4 
notice had been given tothe Plaintiff of the Defendant having been þ 
charged in cuſtody, yet that he knew it at the time he took the aſ- | t 
ſignment of the bail bond. This knowledge was on the, part of the | 
Plaintiff denied, and the fact remained deubtful. 1 f 
Clayton Serjt. ſhewed cauſe, and relied on his eit denying 4 
the knowledge of the Defendant's; being in guitody when the al- * 
ſignment was taken, and alſo on the eſtabliſhed practice of the " 
court requiring a notice of the ſurrender of the Defendant in al 7 
caſes before the ame aa the Plaintiff < can be affected by ſuck h 


ſurrender. A 
Bayley Serjt., in N of FA "I" og com 3 upon the aſſida- 
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Lord AlvANI EY Ch. J. ſeemed to think that the affidavits had 


brought home tothe Plaintiff the knowledge of the Defendant's ſur- 


render previous to his taking an aſſignment of the bail-bond, and 


was therefore inclined to hold the notice unneceſſary. But Heath, 
Rioke, and Chambre Is. were of opinion that the Court ought not to 
depart from the ſettled rule of practice, requiring a notice of the 
ſurrender; that rule having been eſtabliſhed in order to preclude 
the neceſſuy of deciding upon ſuch contradictory affidavits as had 
been exhibited in the preſent caſe. 


eee nh he Cours 2 Ade the: proceedings upon pay- 


nn oro ance 


* 


Kur 5. HUSKINSON. | 


» 


Ton. was an Cation: for: * fold and delivered, and was tried 

before Lord 4/vanlcy Ch. J. at the Weſtminſter fittings in this 
m: when the following circumſtances appeared.in evidence. The 
ſubject of the action was a bale of ſponge ſent by the Plaintiff, a 
wholeſale dealer in that article, reſiding i in Landon, to the Defen- 


dant, a retail dealer reſiding in Staffordſhire. Some ſhort time be- 
fore the ſponge was ſent by the Plaintiff, he had been at the place 


where the Defendant reſided, and had received from him a verbal 
order, under which he had acted in ſending the ſponge, and the 
price charged was 11s. per pound, amounting altogether to 751. 


Soon after the ſponge was ſent, the Defendant wrote the following 


wWias not worth 


letter to the Plaintiff: After receiving a letter from your houſe in 
town, ſtating the bale of ſponge was ſent by your direction, I-cal- 
led in a friend or two who are competent judges of the article, 
and aſked them to ſay, according to the preſent price of ſponge, 
what it was worth; the anſwer was, not more than fix ſhillings 
fer pound ;; have therefore returned i it to you by the fame convey- 
ance it was forwarded by to this place. In future will ſelect what 
Iponge J may want perſonally, otherwiſe will appoint ſome confi- 
dential friend for that purpoſe.” The Plaintiff's ſon being at the De- 
ſendant's houſe ſoon after the ſponge was returned, was told by him 
that he had reſolved not to keep the article, becauſe it was not ſo 
good as he had expected. It was objected for the Defendant that 
inaſmuch as this was a contract for the ſale of goods of more than 
194, value, the caſe fell within the 47th ſection of the ſtatute of 
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. Now, I 9th, 


AJ. having 
ſent to B. a 
bale of 
ſponge under 
a verbal or- 
der from the 
latter, for 
which he 
charged 115. 
per pound ; 
B. returned 
ir, and at the 
ſame time 
wrote a letter 
to A. ſtating 
that he had 
examinedthe 
ſponge, and 
finding thatit 


more than 6s. 
per pound he 
had ſent it 
back. Held 
that this let- 
ter did not 
amount to 
ſuch an ac- 
ceptance of 
the goods as 
would take 
the caſe out 
of the ſtatute 
of frauds. 


5 2 frauds , 
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dds (a), for want of a note or memorandum ity wxiting, and con. 
ſequently the Plaintiff could not recover. e 888 of 
this opinion, nonſuited the Plaintiff, 


Shepherd Serjt. now moved to ſet aſide that 8 and relied 


on the words of the 17th ſection of the ſtatute of frauds; which de- 


clares contracts for the ſale of goods void, except the buyer ſhall 
accept part of the goods ſo ſold, or actually receive the ſame,” 
within which exception he contended the preſent caſe fell, for that 
the object of the ſtatute was either that there ſhould be a contra 
in writing, or that ſome act ſhould be done by the party as evi- 


dence of his having received the goods; the latter of which ob- 
jects he inſiſted was ſatisfied by what had taken place in the pre. 


ſent caſe, for that though the Defendant had not accepted the bale 
of ſponge without any qualifieation or right reſerved to himſelf of 
diſputing the quality of the article ſent, yet within the meaning of 
the ſtatute, and with this reſerved right of diſputing the quality he 
had accepted, as was evidenced by his opening the bale” and ſub- 
jecting it to the examination of his friends. He urged that the 


Defendant by his conduct had affirmed the order previouſly given, 
and only denied that the order was well complied with, which was 


4 matter for the conſideration of the jury, and obferved that it was 


not within the letter or ſpirit of the ſtatute of frauds to hold that 


there muſt be a note or memorandum in writing of every ſale of 


goods where the vendee does not accept them abſolutely and in 
- ſuch a way as to Land himſelf Fork MAEDA To in any 


- eaſe: 


'Lord'ALvANLEY 05. J. 1 the fiel 1 thought, dint fun con- 


tinue of opinion, that the evidence does not take this caſe out 
of the ſtatute of frauds. How is any judgment to be formed as 


to the nature of the contract between theſe parties? Poſſibly the 


order was for the beſt, poſſibly for the ſecond beſt ſponge, or ſponge 
_ of ſome peculiar quality; all which circumſtances are left in a ſtate of 


uncertainty. It was this very uncertainty, and the frauds to which it 
might lead, that the ſtatute had in contemplation and meant to 
guard againſt, The only affirmance of any contract to be collected 
from the evidence is an affirmance of ſome fort of order for ſome 
ſort of ſponge, and it appears that the moment the article reached 
the Den and was examined, he ſock it back to the Plaintiff, 


(4) 4 7 | 
1 ; ſaying 


quire any further obſervation. 


IN THE FORTY-THIRD. YEAR OF GEORGE III. 
ſaying it was not that ſort of ſponge which he wanted and had 
ordered. The Defendant's letter cannot, as it appears to me, be 
conſtrued into any thing like an acceptance, fo as to bring this caſe 
within the exception which has been relied on. 

Hearn J. I think my Lord was perfectly right in his con- 
ſtruction of the ſtatute, and in the opinion which he formed of the 
evidence relied on by the Plaintiff in this caſe, with a view to bring 
it within the exception. According to the words of the ſtatute, 
the exception does not apply, unleſs the vendee both receive and 
accept. Now that acceptance I cannot conſider to be any other 
than the ultimate acceptance, and fuch as completely affirms the con- 
ma. What the nature of this order was, or under what circum- 
ſtances it was given, was not proved. Poſſibly the ſponge was ſent 
down: upon' ſpeculation only. 

Rook J. Tam of the ſame opinion. It does not appear to 
me that there was ſuch an acceptance by the Defendant as has 


been contended. | 
CuaManRE]. The caſe appears to me to be too clear to re- 


af the goods by the Defendant, unleſs we can conſider a refuſal to 
aedept as amounting to an acceptance. 
. Shepherd tock nothing by bis motion. 


$7! 


BRAND and HERBERT v. BoVLCOTT. 


NDEBI TATUS aſſump/it for money paid, laid out, and bel 
to the uſe of the Defendant, The cauſe was tried before Lord 
Alvanley Ch. J. at the Guildhall ſittings after laſt Trinity Term. 
The Plaintiffs having ſued out a commiſſion of bankrupt againſt 
71.3 as joint petitioning creditors, were choſen aſſignees under 
that com miſſion together with the Defendant ; and both the Plaintiffs 
and the Defendant ated as aſſignees under the commiſſion, Each 
of the Plaintiffs paid to the ſolicitor under the commiſſion the ſum 
of 104“. in diſcharge of his bill for expences incurred on account 
of the bankruptcy, and the preſent action was brought to recover 
the Defendant's proportion of the 208 J. paid by the Plaintiffs. 
It was objected at the trial that ſeparate actions ought to have been 
brought by each of the Plaintiffs for contribution from the De- 
Me III. 1 fendant. 


Certainly there was no acceptance 


Nev. 20th. 


A., B., and 
C. being ap- 


pointed aſ- 


ſignees under 
a commiſſion 
of bankrupt, 
and having 
acted as ſuch, 
A. and B. 
pay each half 
of his bill to 
the ſolicitor, 
Held that A. 
and B. could 
not maintain 
a joint ation 
againſt C. for 
his propor- 
tion of the 
money paid, 
but muſt each 
bring a ſe- 
Parate aclion, 
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Brand and 

Another 
"Fe 

Bourcorr. 


taiĩn a eint action, and therefore the nonſuit ought, to ſtand. 


for his proportion of 5000 J. and 57. jointly, the Defendant will 
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fendant. Lord — being of this opinion nonſuited the 
Plaintiffs,” | 
B rule niſi having been obtained on a former — for ſetting alide 
this nonſuit, 
| Shepherd Serjt. now PIO the rule. This caſe differs ma- 
terially from that of an action for contribution by two out of three 
eo-obligors of a bond; there, if two pay the debt, each muſt ſue 
ſeparately for his ſhare againſt the third; for as between them. 
ſelves they are never jointly liable. But where three perſons are 
in partnerſhip, and two pay a partnerſhip debt, the third is not 
liable to each ſeparately, but to the partnerſhip ; thus, if three per- 
ſons agree to enter into partnerſhip, and bring into the joint fund 
1000 l. each, and two advance 1000 J. each, but the third advances 
nothing, he will be liable to the partnerſhip to that amount, and 
not to each of the partners. S0 in this caſe, the 208 J. was due to 
the Plaintiffs jointly, and not 104 J. to each ſeparately ; therefore 
the action was properly commenced by both for the whole ſum. 
Bayley Serjt. contra; If the rule contended for be juſt, it muſt 
equally hold good where two partners have advanced.money for a 
third in unequal proportions. -- Now ſuppoſe one partner to have 
advanced 5000 J. and another only 5 J., and a third, who has ad- 
vanced nothing, to have a debt againſt the former to a large 
amount, if the two may owe the third who has advanced nothing 


be deprived of his ſet-off. Where two perſons have each ad- 
vanced money for a third, there is no doubt that they may ſue 
ſeparately; and if they, may lſo ſue Jointly, it will put It in their 
power to defeat the ſet-off OG Defendant, by ſuing jointly if 
his croſs-demand be ſeparate, , and ſeparately if his en 


be joint. 75 5 0 | 
The Court were of opinion that the Plaintiffs could not main- 
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Soornny and Another, Aſſignees of KEeeves a [Bankrupt, 
v. BUTLER, 


PP was an action for money had and received, brought with 
a view to conteſt a payment made by the bankrupt to the 
Defendant under the following circumſtances. - 

On the 1ſt of September 1801, which was ſubſequent to an act 
of bankruptcy committed by Keeves, he was arreſted in an action 
at the ſuit of the Defendant, and committed to the King's Bench 
priſon ; after this be was removed to the Fleet, charged with this 
and ſeveral other actions. On the 2d of OZober following he ſent 
for all the perſons at whoſe ſuit he was detained except one Hiam 
Hart, and paid them all, including the preſent Defendant, the 
full amount of their debts, and was diſcharged from their ſeveral 
ſuits ; but no other circumſtance occurred from which it could be 
preſumed that the Defendant knew of the bankruptcy or in- 
ſolvency of Keeves at the time when he received his debt. On 
the 4th of February 1802 a commiſſion of bankrupt iſſued againſt 
| Keeves, and on the 16th of the ſame month he was diſcharged 
generally from the Fleet. 

The cauſe was tried before 1 Alvanley Ch. J. at the Guild- 
ball ſittings after laſt Trinity Term, when the jury, under his 
Lordſhip' s direction, found a verdi& for the Plaintiffs. 


A rule ii for ſetting aſide this verdict baving been obtained on 


former day, 
Shepherd and Bayley Serjts. now ſupported the rule. 


payments made in the uſual and ordinary courſe of trade and 
dealing, received by the creditor before notice of the bankruptcy 
or inſolvency, ſhall be deemed valid, though in fact ſubſequent to 
an act of bankruptcy committed. By the caſe of Cox v. Morgan, 
ante, yol. 2. p. 398. it was decided that payments under legal pro- 


ceſs are within the protection of this ſtatute. Now the preſent 


caſe falls within the ſame principle. The payment was made by 
the bankrupt i in order to liberate himſelf from cuſtody ; and whe- 
ther that were done to prevent an arreſt in his own houſe, or diſ- 


charge himſelf from actual confinement, can make no difference. 


If it be e that be had no right to ſend for his creditors, it 
11 


This is a 
payment protected by the 19 Geo. 2. c. 32. which declares that 


may 


7 


1802. 


New. 20th, 


A trader, 
ſubſequent to 
an act of 
bankruptcy, 
beingarreſted 
and detained 
in priſon at 
the ſuit of 
ſeveral cre- 
ditors, ſent 
for all his 
creditors bat 
one, and paid 
their debts ia 
fall ; but no 
other circum- 
ſtance occur- 
red from 
which it 
could be pre- 
ſumed that 
they knew of 
his bankrupt- 
cy or inſol- 
vency. Held 
that ſuch 
payments 


were not pro- | 


tefted by the 


119 Geo. 2+ 


Co 32. 
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SoUTHEY 

V. 
BuTLER, 


i g | afforded no more evidence of his knowledge of the bankrupt's in- 


may be anſwered, that when once committed to priſon he has no 


| priſon, than if he pay them ta prevent an arreſt. Both payments 


ſtances: for they did not know but that he was paying all his 


| one. creditor by uſing legal diligence obtain payment of his debt, 
ſuch payment will be protected, though it operate to the prejudice 


vill not prevent ſuch creditor from retaining it under the proviſions 


is, Whether this caſe falls within the deciſion of this Court in Cox 


debt pay that debt in order to relieve himſelf from that arreſt, and 
without, any intention of giving 2 preference to the creditor by 


tained in priſon for a conſiderable time, may, whenever he thinks 
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other mode of obtaining his diſcharge ; nor is his act more voluntary 
if he ſend for his creditors and pay them in order to get out of 


are made to avoid the inconvenience of confinement. The tranſ. 
action between the bankrupt and his creditors in priſon by no 
means afforded evidence to them that he was in inſolvent circum- 


creditors; and it would be a ſingular inference to make, that be- 
cauſe a man ſent for his creditors and paid their debts in fu lhe 
muſt be in inſolvent circumſtances. The conduct of the Defendant 


ſolvency than that of any other creditor who obtains his debt by 
an arreſt, It may perhaps be urged, that as that was not paid, a 
fraudulent preference was. given to the other creditors. But if 


of the others ; and the bankrupt's knowledge of his own ſituation 


of the ſtatute, if he himſelf were ignorant of the Inſolvency or 
bankruptey of his debtor. 
Belt Serjt. contra, was ſtopped by the Court. | 
Lord ALVANLEY Ch. J. The only queſtion to be conſidered 


v. Morgan? Without entering into any examination of the prin- 
ciples upon which that deciſion proceeded, it is perfedly clear that 
the only rule there laid down was, that if a man who is arreſted by 
a creditor bond fie uling legal diligence for, the recovery. of his 


wo +7 4, 


whom he. is. arreſted, ſuch payment will be protected by the 
19 Geo. 2. The preſent caſe, however, goes much beyond that of 
Cox v. Morgan, The queſtion here 1 is, Whether a man who has 
been charged in cuſtody at the ſuit of ſeveral creditors, and de- 


proper, ſend for ſome of thoſe creditors and pay their debts, leaving 
the reſt of the creditors unſatisfied ; even though, ſuch a payment 
has not the effect of diſcharging bim from priſon ? ? If. this were to 


by. conkk (po within the protection 18 the ſlatute, it would afford 
; HE | to 
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to a bankrupt the means of giving that preference to favourite 

creditors which it is the object of the bankrupt laws to prevent. 

"Hearn J. The caſe of Cox v. Morgan is not applicable to this. 

The preſent is a clear caſe of undue preference. 


Rooks J. The caſe of Cox v. Morgan was decided on the He- 
cial circumſtances there ſtated. It was thought by more than one 
of the Court in that caſe, that the facts afforded ground from 


inſolvency of the bankrupt ; but it was'expreſsly ſtated in the caſe 
that he did not know of the inſolvency or bankruptcy, and upon 
that ground the deciſion proceeded. In this caſe the bankrupt, 
| being in priſon, ſends for a certain number of his creditors and 
pays them, omitting one at whoſe ſuit alſo he was charged in cuſ- 
tody. Could a jury then have ſaid that the creditors knew no- 
thing of the diſtreſſed circumſtances of the bankrupt? It appears 
to me to be a clear caſe of illegal preference. 3 
CHaMBRE J. I am entirely of the ſame opinion. If we were 


we might as well repeal the whole ſyſtem of the bankrupt laws. 
Rule diſcharged. 


__ CLEGG and Another v. COTTON. 


$SUMPSIT by the indorſee againſt the drawer of a bilt of ex- 
change, dated the 24th of September 1794, and drawn at 
Charl:flown in America, upon one Michael Cullen of Liverpool, in 
favour of Mefirs. Miller and Robertſon of Charleflown, for 500 l., 
payable ge days after fight. The cauſe was tried before Chambre J. 
at the laſt ſummer aſſizes at Lancaſter, when the Plaintiffs were 
nonſuited under the following circumſtances. 

The bill in queſtion having been indorſed by Miller and Robert- 
fin to the houſe of Booth and Co. in America, and by them to one 
Tames Facks, alſo in America, was by him indorſed to the Plain- 
tiffs, who were merchants at Manchefler. Cotton, the drawer of 
the bill, was the agent of Cullen, the drawee in America, and drew 
this bill in favour of Miller and Robertſon, for goods purchaſed 
| by bim there. Soon after the bill was drawn, Cotton having rea- 


will, Acceptance and payment of the bill were refuſed, but no notice was given to A. 


| was Gilcharged. 
3Q 


Vor. III. ſon 


which it might have been inferred that the creditor knew of the 


2 39 


1802. 


— od 

Sour REI 
| . 
Burr. 


to decide that the preſent payment is protected by the 19 Geo. 2. 


Now. 22. 


A., the agent 
in America of 
B in Eng 
land, dre a 
bill upon 
him, and in- 
dorſed jt to 
C., »lſo re- 
ſiding in Ane- 
rica, who in- 
dorſed it 
over. Before 
the bill be- 
came due, A. 
having rea- 
ſon to believe 
that & would 
fail, lodged 
property be- 
longing to B, 
in the hands 
of C. to an- 
{wer the bill 
io caſe it 


ſhould be re- 


. 
ies. Ga undertaking to reſtore the ſame whenever it ſhould appear that te was exonerated from the 


Held that A. 


 =hnowledgment: 


a former day in this term, 


of this:caſe take it out of the ordinary rule applicable to caſes where 


place at. the time · of the arreſtſhews that abe money which he lodged 


Heard · that the dra wer was likely 40 fail, inſtead of remitting thoſe 
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ſon to believe that Cullen was likely to become bankrupt, and fear- 
ing that the bill would be diſhonoured, lodged: property in the 
hands of Miller and Robert/on, and Booth and Co., to anſwer the 
bill, in caſe it ſhould be returned ; who gave him the . 


We do acknowledge to have received from Mr. Z. Cotton, 
the ſum of 2510 dollars, 55 cents, which we promiſe to 
hold forthcoming to him or his order, whenever it ſhall ap- 
Pear that we are exonerated from the payment of bis bill fo: 
5001. drawn by him on Mr. Cullen of Zzverpool, in favour of 
Miller and Robertſon, and by us indorſed. 

"IM 7 15 > {eee 1800. Lads Miller and Robertſon. 

B. Booth and Co.” 

The bill was duly TP" Rr" for acceptance and payment, both 
which were refuſed, but no notice of ſuch refuſal was given to the 
drawer. The Defendant being arreſted upon the bill at Liverpool, 
ſaid that he ſhould apply to the aſſignees of Cullen to bail him, for 
that he had lodged property in America to anſwer the bill, which 
property, if he ſhould be diſcharged on account of the want of no- 
tice, he ſhould pay over to the eſtate of Cullen. 
A rule nf for ſetting aſide the nonſuit having been obtained on 


Cackell Serjt. now ſhewed cauſe. The only 0 in this 
caſe is, whether any thing has been done to wave that want of no- 
tice of the non- acceptance and non-payment which was admitted 
at the trial. Now there ſeems to be nothing to diſtinguifh this 
from the common caſe in which the dra wer is diſcharged for want 
of notice: indeed it appears moſt clearly that the drawer had ef- 
fects in his hands, and that if the bill had been preſented in Ame- 
rica, it would have been paid. 

Sbepberd Sexjt. in ſupport of the rule. The ſpecial ebenen 


no notice has been given of. non- acceptance or non-payment, The 
bill was drawn in America, and the drawer was at that time acting 
as the agent of the drawer. Now the converſation which took 


with-the houſes- of Miller and Roberſſon, and Booth and Co., was 
the money of his principal, and that in conſequence of his having 


efles 
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eſfects to him which might have provided for the payment of the 


bill, he retained them in America to indemnify the indorſees. This 
is the only inference to be drawn from the Defendant's obſervation, 


the aſſignees of the drawer. The bill therefore was drawn upon a 
perſon to whom the effects afterwards detained in America were to 


ſo, the ſame rule muſt apply as if the bill had been drawn upon a 
perſon having no funds. Poſſibly the circumftance of the funds 


fuſed. If the money which was deſtined for the payment of the 
bill was kept back by the drawer in order to ſecure himſelf and 
the other indorſees in America, it cannot be contended that the 
drawer has ſuſtained any injury from the want of that notice which 
he now ſets up as a defence to this action upon the bill, 

Lord ALVANLEY Ch. J. If I underſtand this caſe it is neither 
more nor leſs than this. The agent of Cullen in America having 
authority to draw upon him in England, drew the bill in queſtion : 
but from an apprehenſion that it might not be paid, he afterwards 
lodged money by way of indemnity in the hands of Miller and 
Robertſon, and Booth and Co., who were indorſees for a valuable 


the time when the bill was drawn, or whether he knew that it 
would not be paid; nor is there any evidence to ſhew that the bill 
was not to be paid unleſs the money was remitted from America. 
That fact has been aſſumed in argument in order to bring this caſe 
within the rule which has been adopted, that want ef notice to the 
_ drawer ſhall not effect the right of the holder where there are no 
effects of the drawer in the hands of the acceptor. I lament that 
ſuch a rule ever was adopted, and think it would have been better 
to have adhered to the old rule that want of notice diſcharged the 
drawer, without permitting parties to enter into the reaſons why 
the drawer was not entitled to ſuch notice. The utmoſt extent to 
which the deciſions have gone, is, that a man who draws a bill with- 
out having any effects in the hands of the drawee, ſhall not be 
permitted to object to the want of notice of non-acceptance or non- 


Plaintiff ſhould have given notice thereof to the drawer. Clearly 


when the bill was drawn, the drawer was entitled to notice. Now 
TEE I | ſhall 


-that he ſhould not pocket the money himſelf, but pay it over to 


have been remitted as a fund for the payment of that bill; and if. 


being detained in America was the reaſon why acceptance was re- 


conſideration. It does not appear whether he had this money at 


payment. Is that the caſe here? The preſent bill was drawn by 
an agent upon his principal, and when acceptance wag refuſed, the 
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1802. 


| — 
Css 
. 


Corron. | 


— 


ſhall he, becauſe after that time he depoſited money in the hands 
of Miller and Robert/on, and Booth and Co., to indemnify them 


ſibly it may be ſubject to demands which os Deſendant may have 
"vis thereftate of Cullen, às his agent, PLE LP ? 


1 formed at the trial. It is not neceſſary to ſay whether the rule 
which diſpenſes with notice in caſes Where the dra wer has no ef- 
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againſt the return of the bill, be held to be deprived of that right 
to notice which he had when the bill was created? The want of 
notice might have induced Miller and Robertſon, and Booth and Co. 
to pay back the depoſit to the dra wer, and the drawer might "ny 
paid it over to the drawee, There is nothing in this caſe from 
which fraud can be inferred; now it is on the ground of fraud that 
the Courts have proceeded in diſpenſing with notice. The Defen. 
dant being now ſued iu his character of drawer, I think he has a 
right to avail himſelf of the want of notice. There is nothing in 
this caſe to bring ĩt within the deciſion in Brckerdike v. Bollman (a), 
n Lam not willing to extend the principles of that deciſion, 
HEATH J. I am of the ſame opinion. No doubt the rule dif. 
penſing with notice proceeds on the ground of 4 ſuppoſed fraud. 
But that ground is not applicable to a caſe where an agent draws 
upon his principal, - unleſs under very particular - circumſtances, 
Had this bill been remitted to America immediately, it would pro- 
bably have been paid out of the fund placed in the hands of Miller 
and Robertſon, and Booth and Co. 

Rook J. No ſufficient reaſon has been aligned wh notice 
was not given in this caſe. The Plaintiff only endeavours to ſup- 
port his on laches by ſaying, if notice had been given, it would 
have been of no conſequence. It does not clearly appear that all 
the money paid into the hands of Miller and Roberiſon, and Booth 
and Co: is tobe paid over to the aſſignees of the drawee, for pol- 


CuamnsRe J. I fee no reaſon for VA the enen which 


fects in the hands of the drawee were wifely adopted or not. That 
rule certainly proceeds upon the ground of fraud in the drawer : 
and the courts have ſaid that where the dra wer has been guilty of 
fraud he ſhall not elaim the protection of thoſe rules which were 
introduced for the benefit bf dra wers acting bond fide. When a 
perſon draws a bill upon another Who has no effects in his bands, 
he is not intitled to notice of its 1 diſhoticured, ſince he mult 
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© 10 without ſuch notice that no funds have been provided to an- 
ſwer it. In the preſent caſe there is no pretence to charge the 
Jrawer with fraud. The Defendant drew upon Cullen in the cha- 
tacter of agent, and no evidence has been adduced to ſhew that he 
| had not a right to do ſo. It has been aſſumed for the purpoſe of 
the argument that he was to ſend over money to anſwer the bill, 


1. is true that the drawee had effects in America; and that before 
the drawer knew what was become of the bill, he had reaſon to ap- 


prehend that it might probably be returned upon the indorſers. In 


conſequence of this apprehenſion he depoſited effects with the in- 
dorſets by way of indemnity, and I think it cannot be diſputed that 
thole effects belonged to the drawee, and that they were depoſited 
for the purpoſe of paying the bill. Now in what right did the 
drawer depoſit theſe effects? So long as he himſelf or the indorſers 
remained liable upon the bill, he had a right to retain effects to 
the amount of the bill againſt the aſſignees of Cullen, or to protect 
the indorfers by the application of that property; but the moment 
that by the laches of the holder he and all the indorſers were diſ- 
charged, his right to diſpoſe of the property ceaſed, and he was 


bound to transfer it immediately to the aſſignees of Cullen. The 


acknowledgment of Miller and Robert/an, and Booth and Co., was 


to this effect: for they engage to retura the depoſit as ſoon as they 


ſhould be exonerated from the payment of the bill. Now they 
vVere exonerated at the ſame time chat the Nefendant was exone- 
rated: and conſequently from that moment the money depoſited 
belonged to the aſſignees of Cullen, The Defendant in ſaying that 
he intended to pay over the money to the aſſignees of Cullen, ex- 
preſſed his intention of doing nothing more than the law would 
have cottipelled him to do: for the law would have obliged him to 
account wich the aſſignees. I think therefore that he was well ad- 
viſed in reſiſting che action upon this bill, for had he paid. the 
amoutt after he had been once diſcharged by want of notice, he 
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(a) See iy Bie v. ee, ve vol. 2; | notwithſtanding. 20 — from the 
p. 277. But in that caſe the indorſer, who | drawer to refuſe payment on account of the 
had been furgiſhed, with money th anſwer | want of notice of 8 by the ac- 
ae bill, paid o over that money to Es ceptor. | 


might paſſibly have been Wage e to per the e over gun | 


— EE EGS — 
— — DRE -Y PREN IE 
- 


+% * 


— 


lered accord - judgment was entered up by the Plaintiff for that ſum, together 


Ing to the 


to the Court 


If in fuch tion iſſued and the levy made thereon by the ſheriff ſhould not be 


de obe Eutior Wis irtegular, becauſesthe; Defendarit had never had perſonal 
award is not *notice of the award! 


deen eaſe. if been ſerved-withinotice: 1 the te bay received a copy 
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Now. 25th. 112 AR Bent | BonnowDALE v. FHITCHENER. 
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8383 . this caſe the parties. having ind at N ift Prins, "oy a ka 


"and the rule 
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for a plaintif ſhould be taken for the Plaintiff for 1 50/7. damages and 40s, 


be take 
if Prize, Colts, ſubject to the award of an arbitrator, to whom all matters 


ſabjett tothe in difference were referred, with a proviſo that the arbitrator ſhould 


award of an 


arbitrator, make his award by the 1ſt day of this term, and the arbitrator hay. 


of reference . ing accordingly before the term made his award in favour of the 


be d * . b . | a ; 2 | 
rate of court, Plaintiff for 1 130, and the rule of reference having been made a 


the verdi rule of court, the verdict was reduced according to the award, and 


may be en- 


award of the With his taxed coſts, without any previous application to the Court 


arbitrator, 


without ny for that purpoſe, and a writ of execution was ſued out and exe- 
»pplication cuted. On a former day a rule Ny was obtained by the Defen- 


oo rag pur- dant, calling on the Plaintiff to ſhew cauſe why the writ of execu- 


caſe the a- 


wardbemade Yet aſide for irregularity with eoſts. The grounds of this applica- 
before the tion were; it, that the Plaintiff was not at liberty to reduce the 


term, the De- 


Pc ap tr N verdict according to the award, without an expreſs application to 
- vidio the the Court for that purpoſe, and that he was premature in entering 
our art 8ys8 LC. : 1 

of term. Up his judgment before the end of the tetm. //2dly, That the exe- 


vice of the 


neceſſary to The. fads of the caſe as tO the laſt point 
warrant the \ were that: the Defendant before the award made went into Scol- 


iſſuipg of ex- 


ecetionin and, and had not returned ſince; but it appeared that his attorney 


the attorney 


of the De. -;ofiche fame ii ort ge ? Ini eilt 
* eint ett 


fendant has 


—_ 2 Sbeßpberd and Biyley Serjts. 3 + cauſe, ad inſiſted that where 
ward. à verdict is taken at N Prius, ſubject to the award of an arbitra- 
„ the fuuclions of the jury are thereby veſted in the arbitrator; | 
and when he; has aſcertained the ſum due, the verdict may be al- 

tered accordingly; and the judgment entered thereon, without any 

| ether interference of the Court than that of making the rule of fe- 

ference a tulle of court; in ſupport of this propoſition they referred 

to Grimes v. NMajſb, ante, vol. 1. p. 480, and Lee v. Lingard, 

1 E 401. () Tbey obſerved that if it were otherwiſe, a Plaintif 

| conſenting to a reference, and taking a N for his Jeb 


(a) But ſee Kettle v. "a Barnes, $7. tice, fayiog * Plaintiff had not a right my 
where the Court approved a contrary prae· enter 8 without leave ol che Court. 


9 ny: i Would 
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would be in a worſe condition than if he abided the deciſion of the 
jury ; whereas the object of taking a verdict was to place him in 
the ſame condition as if he obtained a verdict, With reſpec to 
the ad objection, they contended that perſonal ſervice was only ne- 


ceedings againſt the Defendant were not of that nature, but mere 
civil proceſs founded on the judgment obtained by the Ptaintiff. 
Beſt Serjt. contra, admitted that the caſes of Grimes v. Naiſh, and 


but inſiſted that according to the words of the g & 10 W. 3. c. 15. 

2. © any arbitration or umpirage made under a rule of reference 
might be ſet aſide by the Court upon application made within the 
term immediately following the publication of the award,” and con- 
Kurt the Plaintiff had no right to enter up his judgment and 
ed to execution till the expiration of the term, as the Defen- 
dant would thereby be precluded from applying to the Court to ſet 
aſide the award. He alſo referred to Read v. Garnett, Barnes 58. 


fers the cauſe at M/ Prius, the Court of Common Pleas had held 
that an affidavit of the due execution of the award, and of a de- 
mind” of the money, is as neceſſary where the application is to 


ut execution, as where the application is for an attachment. 
Lord AE VANLEX Ch. J. It appears to me that the preſent ap- 


conſent of the parties an arbitrator is at V Prius ſubſtituted in the 
plate of the jury, and when his award is made the verdict muſt of 
courſe be entered ſo as to correſpond with that award. It is not 


having made his award; but it is contended that he ought to have 
had perſonal ſer vice previous to the execution, But that I conceive 
to be perfectly unneceſſary as a foundation for civil proceſs. The 
9 & % z. does not apply to ſuch acaſs as this, If therefore 


award, he-ſhould have APPS. to the Coun for that en within 
the four firſt days of term. iK Nn 

Harn J. The g & 10 . z. kg no acai in this caſe. 
With reſpect to the caſe; cited from Barnes, that has been over- 


4 ported in that « book ate not lam. 


0 in order to bring a party into contempt, whereas the pro- 


Lee v. Lingard, were an aaſwer to the 1ſt part of his 1ſt objection, : 


to ſhew that where a Plaintiff takes a verdi& for ſecurity, and re- 


have the pged delivered to the Plaintiff, in order that he may take | 


plication to the Court is without any foundation in reaſon, By 


pretended that the Defendant was nct informed of the arbitrator 
the Defendant wiſhed to impeach the verdi& as founded on the 


ruled by ſubſequent authorities and practice; indeed any: « 15 the 


1 | 
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Nov. 26th. 


| In an action 


of afſump/it 
for non-per- 
formance of 
a contract for 
the ſale of a 
houſe, with 
counts to re- 
cover back 
the depoſit, 
the plaintiff 
having in his 
fi · ſt count al- 
Jeged that the 
Defendant, 


make a good 
title, had de- 
livered an 
abſtract 
which was 

«© jnſufticient, 
«« defective, 
«« and phy 
40 
the Court 


obliged the 


Plaintiff to 
give a par- 
ticular of all 


obj ections to 


the abſtradt 
ariſiag upon 
matters of 
fact. 


co of coi) dere 


| "ou received; e Nen . 


who was to 


not apply to an award made under a ſubmiſſion of this kind. The 


no authority; for a demand of the money is there ſaid to be as 


liable to incumbrances. There was alſo a count 0 r ah 


rived under it, for that if the objections already within the Plain- | 
_ tiff*'s knowledge ſhould be ſtated by way of particular, and previous 


clsEs IN MICHARLMA8S TERM 
Asehe . There can be no doubt that the & 10 V. z. does 


award of the arbitrator is the verdict of the jury, and if that is not 
ſatisfactory the party aggrieved ſhould come to the court as in 
other new trials within the four days. The reaſon upon which 
the decifion in Read v. Garnett is founded reyes it to be a caſe of 


neceſſary before execution is taken out, as it would be in moving 
Now the former” is Dans) the later criminal 
W | 

; CuaugRE F: The Kmitation of time reſerved | in 9. & 10 J. 3 
is for the party to apply to the equity of the Court, But the pre- 
ſent judgment and execution are founded on a verdict. Perſonal 
ſervice | is 6nty neceſſary i in caſes of criminal proceſs, and not in 


Rule br ears with n 


Ch * 8 1 . * 1 
— 
6 * # þ % « m = « © ? f 
- 


Coltkrr v. Tucurs oN. 


x ; 1 „ 893 4 


Tr was an action brought to recover . for the breach 
of an agreement for the ſale of a houſe and a ſum of money 
paid by way of depoſit on the purchaſe of the premiſes, The iſt 
count was in afſump/it on the agreement to fell; and after alleging 
that the Defendant was to make a good title to the premiſes, ſtated 
in the breach that he delivered an abſtract of ritlewhich was inluf- 
ficient, deſective, and objectionable, and that the premiſes were 


* 


A rule N aste Giga . on a imer N 3 on 
the Plaiatiff to ſhew cauſe hy he ſhould not deliver. to the Defen- 
dant's attorney an account in writing of the infufficiencies, defects, 
aud objections to the abſtract delivered, and alſo of the incum- 
brances to which the WR: were in the declaration 0 905 to 
1. ſubj ect; c 

' Shepherd 8551 now fliewed cauſe, and added that the Court 
would not entertain this application, which was in the nature of a 
bill in equity, without any mutuality in the advantages to be de- 


to the trial it mould be diſcovered chat other abjeQions exiſted, 
Ny „ * Ras the 
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the Plaintiff would not be able to avail himſelf of them, but would 
be precluded, by the particular. He obſerved that the abſtract had 
been returned to the Defendant's s attorney, with marginal notes 
| pointing out as objections that two annuities, creating a charge 
upon the premiſes, had not been accounted for, and that an inſpec- 
tion. of ſome. deeds having been required, the Plaintiff had only 
been referred to a third perſon, in whoſe poſſeſſion they were. The 
objections. noted in the margin of the abſtract were, he inſiſted, 
ſufficient notice. to the Defendant ; and the application to a third 
perſon for the inſpection of deeds, was not for the party n 
ſing, but the party ſelling, to make. DES ; 

Beſt Setjt., contra, obſerved that this, like other ons for 
particulars of a Plaintiff s demand, was only to prevent ſurpriſe, 
and was made neceſſary by the generality of the allegations in the 
Plaintiff's declaration; that it fell within the principles ated upon 
in the King's Bench, where in ejectments for re entry under 
breaches of covenant, the Plaintiff had been compelled to ſpecify 
the breaches upon which he meant to rely (a), and that it was 
warranted by an opinion thrown out in this court ſome few terms 
back in a caſe of A Connell v. Hector, where on an iſſue from the 
Court of Chancery to try a queſtion of bankruptcy, and an applica- 


tion for a particular of the acts of trading meant to be relied on, 


the Court held it a reaſonable application (5). 


1802. 


8 


Corr 


. 
THOMPSON. 


The Court were of opinion that the Plaintiff was not bound to 


ſtate in his; particular any of the objections in point of law ariſing 
upon the abſtract delivered, but that he ought to ſpecify every 
matter of fact which he meant to rely upon at the trial, as having 
been a cauſe of his not being able to complete the purchaſe. Ac- 
e with this qualification they made the | 
| | Rule abſolute. 


(a) Dos 4. Bireb v. Phillips, 6 T. R. 597. | out in that caſe on the rule M. which was 
(6) Nee; This intimation was throws afterwards) abandoned. | 


n WERNALL v. ADNEY. 
Aufs to recover Py amount of a ſurgeon! s bill. 
The cauſe was tried before Le Blunc J. at the laſt Shrewſbury 


ales, when ir appeared chat the action was brought to recover 


” ** 


Nov. 26th > 


A maſter is 
not liable 
upon an im- 
plied aſſump - 
fit to pay tor 
medical a- 


rendance on a ſetyant who has met mich an en! in bis ſervice, 
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| was a man of large fortune, and though not expreſsly employed 
by the Defendant, he might infer from the circumſtance of his 
being ſent for to the Defendant's houſe that he was to be paid by 


$1. 185. 64. the amount of a bill for medical attendance upon 3 


| happened: nearer the houſe of the ſervant's mother than that of the 
. Defendant, and that he was taken to his mother's houſe ; that the 
accident happened in one pariſh, that the houſe of the ſervant's 


Defendant, accidentally paſſing near the mother's houſe, was called 


Hnement he was ſupplied with victuals from the Defendant's 
Houſe; that the Plaintiff firſt delivered his bill to the Defendant, 


the ſervant, the queſtion will be, Whether a maſter be ſo far bound 


a maſter the amount of a bill for medicine and, attendance fur- 
niſhed to and beſtowed upon his ſervant but it may be obſerved, 


- ought to maintain his ſervants and take care of them | in ſickneſs; 


CASES IN MICHAELMAS TERM 


ſervant of the Defendant, who had his arm broken while driving 
the Defendant's team, and who had been hired by the Defendant 
at the yearly wages of 3 J. 10s. and victuals; that the accident 


mother was ſituated in another, and the Defendant's in a third; 
that the Plaintiff, who was the ſurgeon uſually employed by 0 


in and deſired to attend her ſon; at which time nothing was ſaid 
ibout the Defendant paying for his attendance, but the mother 
obſerved that ſhe had always been able to pay her way, and hoped 
the ſhould do ſo fill ; that during the time of the ſervant's con- 


but'afterwards called a meeting of the pariſhioners of the pariſh in 
which the mother's houſe was ſituated, and ſubmitted it to them 
for payment, who refuſed to diſcharge it. The learned Judge 
being of opinion that the Defendant, not having employed the 
Plaintiff, or made any promiſe of Paymaget, was not liable, non- 


ſuited the Plaintiff. 
A rule NM having been obtained for ſetting aſide this nonſuit, 
Bayley Serjt. ſhewed cauſe, The Defendant in this caſe having 
entered into no expreſs eontract with the Plaintiff: for the cure of 


to pay for medical afliſtance if his ſervant meet with an accident 


in his ſervice, that the law will imply a contract ſo as to charge 
him? It is true that in the caſe of Scarman v./Cafell,' 1 Eſp. N. P. 
Caf. 270. Lord Kenyon held that an apothecary might recover from 


although it does not appear in the report, that the apothecary in 
that caſe attended the ſervant in the houſe of the Defendant, who 


the Defendant... In Newby v. Will, Hire, which i is printed! in 2 F. 
MP. 739. Lord Manyfield lays, I think'in general a maſter 


3 7 8 | | but 
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but the queſtion now is, What i is the law?” There the aQion was 
brought by the overſeer of the pariſh againſt the Defendant for 
money laid out in the cure of a ſervant of the Defendant, who had 
met with an accident in the Defendant's ſervice, and it was held 
that the Plaintiff was not entitled to recover. There is alſo a caſe 
of Simmons v. Wilmot, 3 Ejþ. N. P. Caf. 91. in which Lord Elaon 


the cure of the ſervant .of a third perſon, might recover againſt the 
officers of the pariſh were the accident happened, the maſter not 
having reſided in that pariſh, and the Pariſh eue being liable to 
provide for caſual poor. 

Williams Serjt. in ſupport of the rule. In Simmons v. Wilmot, 


Scarman v. Caflell, and though the pariſh officers in that caſe were 
held liable, yet a diſtinction was taken between weekly ſervants 


and thoſe hired for a longer period, the ſervant i in that caſe being 
of the former deſcription. The deciſion i in Scarman v. Caſtell was 
acquieſced in, though the Defendant was well able to apply to the 


maintainable. In Dalton 's Juſtice, c. 58. p. 141. edit. 1742, it is 
faid, “ If a ſervant, retained for a year, happen within the time of 


come non potens in corpore by the act of God, or in doing his maſ- 
ter s buſineſs ; yet the maſter muſt not therefore put Wen ſervant 
away, nor abate any part of his wages for ſuch time.“ The rule 
laid down by Dalton muſt extend to oblige the maſter to provide 
medical aſſiſtance; for it would be of little advantage to the ſer- 
van to remain ſick in his maſter's houſe unleſs he were properly 
attended there and ſupplied with medicine. It is not neceſſary 
that the miſtreſs in this caſe ſhould have made an expreſs promiſe, 
for if ſhe were liable there was no need of a promiſe to bind her; 
and if BE, were not * the 1 08 would be nudum paftum (a). 
This 


that an expreſs promiſe, founded ſimply on ing to them, do not warrant the concluſion 


to ſuppart an a/ſump/it. It may be worth drawn from thence. In Arkins v. Hill, 
conſideration, however, whether this, propo - Cowup. 288., which was afampfr againit au 
lion be not rather inaccurate, and whether , executor on a promiſe by him to pay a le- 
that i inaccuracy has pot in a great meaſure | gacy in conſideration of aſſets, Lord Man). 
ariſen. from ſome expreſſions of Lord Mas | field ſaid, ** It is the caſe of 8 promiſe made 
feld and Mr, Juſtice Baller, which, if con- | upon a good end valuable conſideration 

. ĩ˙ OL FER . 32 which 


held that the Plaintiff, who had taken into his houſe and paid for 


Lord Eldon recognizes the doctrine laid down by Lord Kenyon in 


Court for a reviſion of that opinion had it been thought not to be 


his ſervice to fall ſick, or to be hurt or lamed, or otherwiſe to be- 


(a) An idea has prevailed of late years ſtrued with the qualifications fairly 60065 


an antecedent moral obligation, is ſufficient -which appears to have been rather haſtily 
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man's conſcience, and which without BY 


And in Hawkes v. Sanders, Convp. 290. 


was made, 


enforce, and promiſes, the honeſty. and reQi- 


- promiſe to pay a debt barred by the ſtatute : 


bim as illuſtrative of the rule of law, do not 


the promiſe had received a benefit previous 


_ originally beneficial to the party promiſing, 
yet, inaſmuch as he was not of a capacity to 


"CASES IN MICHAELMAS TERM 
This appears from Wal n v. Turner, Bull. N. P. 147. where the 
overſeers of the Poor were held liable to an n apothecary for his at- 


which i in al! cafes is à ſuſficient ground to 
ſupport an action. It is ſo in caſes of vbli- 
n which would otherwiſe only bind a 


promiſe he could not be compelled to pay,” 
which was a ſimilar caſe with Atkizs v. Hill, 


at the bar, „that to make a conſideration 
to ſupport an aſ/ump/it there molt be either - 
an immediate benefit to the party promiſing | 
or x'loſs to the perſon to whom the ria 
was too narrow); and obſerved, 
«© that a legal er equitable duty is a laßt. 
cient conſideration for an aQual promile ; 


that Where a man is under a moral obliga- 


tion, which no Caurt of law or equity can | 


tude of the thing is a confideration.”” His 
Lordſhip then int:anced the feveral caſes of a 


of limitations, a promiſe by a bankrupt af. 
ter his certificate to pay an antecedent debt, 

and a promiſe by. a perſon of full age to pay 
« debt con:raQed during his infancy,” The 
opinion of Mr. Juſtice Buller in the laſt caſe | 
was to the ſame effect, and the ſame law 
was again laid down by Lord Mansfield in 
Trueman v. Fenton, Cowp. 5 44. Of the two 


totmer caſes it may be oblerved, that the | 


particular point decided in them has been 
overruled by the ſubſequent caſe of Decks 
v. Struit, 5 J. R. 690. And it may foribgr | 
be obſerved, hat bewever general the ex- 
preſſions uſed by Lord Mansfield may at fi it 
fight appear, yet the inſtances adduced by 


carry thet rule beyond what the older autho- 
rities ſcem to recogaiz: as its proper limits ; 
for in each inftance the party bound by 


to the promiſe. Indeed it ſeems that in 
ſuch inſtances alone as thoſe ſeleded by Ld. 
Wensfield will an-exprefs promile have any 
operation, and there it only becomes neceſ- 
ſary, becauſe-though the conſideration was | 


bind himſelf when he received the-beneft, 


 tilicate reſpeQing a debt due before the certi- 
Lord Mansfeld | ſaid that the rule leid down | | 
| a caſe of Score v. Nelſon, Weftminfler Sitting: 


- vious maintenance of a baſtard child. 


latter caſe does not exprelsly ſay that there 


doubtedly a ſpecial promiſe would reach 


n tendance, 


provifion, 6r ſome ſtubborn rule of law, the 
law will not as in ordinary caſes imply an 
aſſumgſit againſt him. The ſame obſey;. 
tion is applicable to Trueman v. Fenton, that 
, being an action againſt a bankrupt On a 
promiſe made by. him ſubſequent to his cer- 


ficate. There is however rather a looſe note of 


| 4Geo. 3. tor. Ld. Manifeld(ſee Ep,N.P,g45.), 
in which his Lordſhip is ſaid to have held af. 
cher bound by bis promiſe to pay for the pre- 
And 
there is alſo an anonymous caſe, 2Show,13,,, 
where Lord . . Pemberton ruled that 
4 for meat end drink for a baſtard child an 


indebitatus affump/it will lie.” Although the 


was a previous requelt by the Defendant, 
yet that ſeems to bave been the faQ, for Ld. 
Hats opinion is cited to ſhew *« that where 
there is common charity and' a charge,” 
the action will lie; which feems to imply that 
if a charge be impoſed upon one perſon by 
the charitable conduct of another, the latter 
ſhall pay ; and though he adds „ and un- 
it,” that expreſſion does not neceſſaril; 
import: a promiſe ſubſequent to the charge 
being ſuſtsined, but may be ſuppoſed to 
mean that where ,a party is induced 
to undertake a charge by the engage- 
ment of another to pay, the latter will 
| certainly be liable even though he ſhould 
not be ſo where the charge was only in- 
duced by his conduR without ſuch engage- 
ment. The caſe of Waljon v. Turner, Bull, 
N. F. 147. has ſometimes been cited io ſup- 
port of What has been ſoppoſed to be the 
general principle laid down by Lord Mas/- 
feld, becauſe in that caſe overſecrs were held 
bound by a mere fublequent promile to pay 
an apothecary's bill for care taken of a pau- 
per; ; bur it mey be obſerved, that * this 
was adjudged not to be uu patun, for 
the overfecrs are bound to provide for the 
poor ; which obligation being a legal obi · 
gation diſtinguiſhes the caſe.” Indeed io 4 
late caſe of Arkins v. Barnwell, 2 Eaft. 505" 
that diſtinAion does not ſeem to have been 


or is protected from liability by ſome ſtatuie 


ſufficiently ad verted to, for Mugſen v. Turn. 
CORY Re, was 


xendance, though not ordered by 
by them to pay was faid not to be 


7 


was cited to ſhew that a mere moral obliga | 
tion is ſufficient to 74//2. an implied afſumpſit, | 
and though the Court denied that propo- | 
fition, yet Lord Ellenborough obſerved that 
the promiſe given in the caſe. of Watſon.v. 
Turner made all the difference between the 
two caſes, without alluding to another diſ- 
tinction which might have been taken, viz. 
that thoogh the pariſh officers were bound 
by law in Wat/on v. Turner, the Defendants 
in the principal caſe were not ſo bound,” be- 
cauſe the pauper had been relieved by the 
Plaintiffs as -overſeers of another pariſh, 
though belonging to the pariſh of which 
the Defendants were overſeers. In the older, 
caſes no mention is made of moral obliga- 
tion; but it ſeems to have been moch | 
.doubted, whether mere natural affection was 
n ſufficient con ſideration to ſupport an a/- 
fumg/it, thoogh coupled with a ſubſequent 
expreſs promiſe. Indeed Lord Manzpeld ap- 
pears to have uſed the term moral obligation 
pot as expreſſive of any vague and undefined 
claim ariſing from, nearneſs of relationſhip, 
but of thoſe imperative duties which would 
be enforceable by law, were it not for ſome 


benefit, exempts the party in that particular, 
jullagce from legal liability. On ſuch du- 
ties, ſo exempted, an expreſs promiſe ope- 
rates to revive the liability and take away 
the exemption, becauſe if it were not for 
the exemption they would be enforced at 

law through the medium of an implied Pro- 
mile, In ſeveral of the caſes it is laid 

down, that to ſupport an umpſit the party 

promiſing muſt derive a benefit, or the party | 
performing ſuſtain an inconvenience. oc - | 
calioned by the Plaintiff; per Cote and all the | 
Jultices, Hatch and Capel's caſe, Godb. 203. 
per Reeve J. Mar. 203. per Coke Ch. J. and 
Dodderidge J. 3 Bull. 102. and per Cole 
Ch. J. Roll. Rep. 61. Pl. 4. And in Lamps 
liigh v. Brathwaite, Hob. 10g. it was reſolved 
* that a mere. voluntary cyrteſy will not 
have a conſideration to uphold an afſump/it. 
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them, and a ſubſequent promiſe 


Lord 


or as of the party that gives the Mang. 
fit, it will bind; for the promiſe, thoogh it 
follows, is not naked, and couples itſelf with 
the ſuĩt before, and the merits of the party pro- 
cured by that ſait.” And in Bret v. J. &. and 
bis Wife, Cra. Blix. 755. where the firſt hu ſ- 
band of thg wife ſent his ſon io table with 
the Plaintiff for three years at 8/, ger ann. 
and died within the year, and the wife 
during her widowhood, in .conſideration 
that the ſon ſhould continue the reſidue of 
the time, promiſed to pay the Plaintiff 
601. 134. 44. for the time paſt, and 84. for 
every year after, and upon which promiſe 
the Plaintiff brought his action; the Court 
held that natural affection was not of itſelf a 
ſufficient ground for an . e//ump/it ; ſor al- 
though it was ſufficient to raiſe an uſe, yet 


| it was not ſufficient to ground an action 


without an expreſs guid pro guo; but that as 
the promiſe was not only in conſideration of 
affection but that the ſon, ſhould afterwards 
continue at the Plaintiff 's table, it was ſuf - 
ficient to ſupport a promiſe. In Harford v. 
Gardiner, 2 Leo. 30. it was ſaid by the 


Court, that love and friendſhip are not cou- 


| poſitive rule, which, with a view to general Lfiderations to found actions upon, and in 


Beſt v. Jolly, 1 Sid. 38. where a father was 
held liable for his own and his ſon's debt, 
becauſe he had promiſed to pay them if the 
Plaintiff would forbear to ſue for them, yet 
the Court ſaid, „ he was not liable for his 
ſon's debt,” but having induced forbear- 
ance, which is a damage to the Plaintiff, he 
was held liable, though as to the ſon's debt 
it was no benefit to the Defendant.” ' 80 
in Bench v. Coggil, Palm. 559. it was de- 
bated whether the Defendant was liable 
upon an expreſs promiſe to repay the Plain- 
tiff money laid out by him in Spain for the 
Defendant's ſon, and the charges of his ſu- 
neral, ae Ch, J. and Whitelock being of 
Opinion that the action could not be main- 


| tained ; Jones and Dodderidge contrà that it 
could. The former of which it ſhould ſeem 


was the better opinion; for in Butcher v. Au- 


— EE 


But if chat ny were moved l by a tae | 
Vor. III. Fuse 
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| 
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nudum pattnm, becauſe 1 were rr 
bound wy law'to OE for the Poor. | 
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— 


by the Plaintiff to the Defendant's 90 at hi | 


laſtance and requeſt, and verdict for the Plain- | 


tiff, the judgment was arreſted, Hol Ch. J. 
ſaying, if it had been an indebitatus for ſo 
much money paid by the Plaintiff at the re- 


_. queſt of the Deſendant unto his ſon, it 


might have been good, for then it would 
be the father's debt and not the ſon's ; but 
| when the money is lent to the (on, it is 
his proper debt, and not the father's.” But 
in Church v. Church, B. R. 1656, cit. Sir 
F. Ray. 260. where Defendant promiſed 
to repay the Plaintiff the charges of his 
ſon's ſuneral, the latter was held entitled 
to recover, though no requeſt was laid in 
the declaration. Of which caſe it may 
be obſerved, that poſſibly after verdiQ the 
Court preſumed a requeſt proved; for in 
Hayes v. Warren, 2 Str. 933. though the 
Court would” not prefume a requeſt after 
| Judgment by default, yet they ſaid they 
would have preſumed it after verdict. How. 
ever, in Szyle v. Smith, cited by Popham J. 
2 Leon. 111. it was determined that if a phy- 
ſician in the abſence of a füther give his ſon. 
medicine, apd the father in conſideration 
thereof promiſe to pay him, an action will 
lie for the money, But the caſe of Scyle v. 
Smith, if cloſely examined, will not perhaps 
"be found ſo diſcordant with the horn 
laid down in Bret v. J. S. and bis Wife as 
may be ſoppoſed, From the expreſſion «in 
the abſence of a father,” uſed in that caſe, 
it may be inferred that the ſon lived with 
the father, and that the medicine was admi- | 
niſtered to the ſon in the houſe of the father, 
While the latter was abſent, from whedce it 
reſult that the phyfician's debt, though not | 
founded on any immediate benefit to the fa - 
ther, or on his requeſt, was molt probably 
ſounded on his credit ; which credit, if fairly 
jn ſeired from circumſtagces by the phyfi- 


cian, might operate to charge the father j in | 


the ſame way. as his requeſt would operate, 
the pbygiciau having ſuſtained 2 loſs in con- 

' ſequence of that credit, Indeed if aoy of the 

d caſescovld be ſuſtained on che principle thats a 


: 


1 CASES IN MICHAELMAS, TERM 


13 72 Lord Atvanity Ch. J. I have reaſon to believe that the | 
| ws opinion delivered by Lord Kenyon in the caſe of Scar man v. Caſtell, 
be” was not'a * opinion, but formed upon reflection. I have no 


ber v. Fox, 2 Saund. 136. the Court arreſted 


refuſed to intend even after verdict that the 


| quently held the promiſe of the Defendant 


-| operate to charge the party promiſing, even 


| preſs promiſe, ſuch a perſon ought to pay. 


— 


ſhould be liable for the debt of the father 


' promiſe made by the Defendant, to arcid 


| * 
. 


difficulty, | 


father is, by Ks e mere force of moral obli. 
gation, bound to pay what has been adv. 
ced for his ſon, becauſe he bas ſobſequenty 
promiſed to pay it; by the ſame rule the {on 


upon a fimilar promiſe z for the ſame moral 
obligation exiſts in both caſes. Yet in Bay. 


the judgment in an action of up on x 


being ſued on a bond of his father, it not 
being alleged that the Defendant's father 
had bound himſelf and his heirs ; for they 


bond was in the uſual form, and conſe. 


nudum pactum, he not appearing to have 
been liable to be ſued upon the bond. And 
this laſt caſe was confirmed in Hunt v. 
Sabain, 1 Lev. 165. Sir T. Ray. 127, 1 Sid, 
248. See note 2 to Barber v. Fox, by Mr. 
Serjt. Williant. Indeed it is clear from 
Lid v. Lee, 1 Str. 94+ and Cocſſpott v. Ben- 
nete, 2 F. R. 763. that if a contract between 
two perſons be void, and not merely void. 
able, no ſubſequent expreſs promiſe will 


though he has derived a benefit from the 
contract. vet according to the commonly 


received notion reſpecting moral obligations 
and the force attributed to a fubſequent ex- 


An expreſs promiſe, therefore, as it ſhould 
ſeem, can only revive a precedent good con- 
ſideration, which might have been enforced 
at law throvgh the medium of an implied pro- 
miſe, had it not been ſuſpended by ſome pc- 
ſitive rule of law, but can give no original 
right of ion, if the obligation on which it i 
founded never could have been enforced at 
law, thoogh not barred by any legal maxim 
or ſtatote proviſton. In addition to the 
Caſes already collected vpoo this ſubjed, it 
may be obſerved, that in Mitebinſon v. Her- 
fan, 7 T. R. 348. the Court of King's Bench, 
upon. the authority of Drue v. Thern, All 
Ki deld a huſband not liable 10 be ſued 

| alone 
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aifficulty, however, in ſaying, that I concur with the learned Judge 
before whom this cauſe was tried in thinking that the Defendant is 
not liable. The ſum in diſpute i is only 8 J. 18s, 64.; and if a wiſh 
is entertained by thoſe whom this judgment may affect to obtain 
2 more ſolemn deciſion upon this point, ſome opportunity ſhould 
be taken where a greater ſtake 1 is in litigation. | In this kind of 
queſtion much may depend upon the. nature of the contract entered 
into between the maſter and the ſervant. Sometimes a maſter en- 
gages to ſupply his ſervant with neceſſary vickuals, and it may un- 


doubtedly be argued, that neceſſary victuals mean ſuch victuals as 
may 1 ſuit the ſtate of health or infirmity in which the ſervant hap- 


pens t to be; 2 as ifa ſervant be 1 in need of wine or victuals of that 
deſcription, which are given by way of medicine. It is ſufficient, 
however, to obſerve, that previous to the caſe of Scarman v. 'Caftell, 
there 18 no authority i in the law of England to be found which war- 
rants the poſition contended for on the part of the Plaintiff, I have 
no doubt Whatever that pariſh officers are bound to aſſiſt where 
| ſuch accidents as theſe take place; and that the law will ſo far raiſe 
an implied contract againſt them as to enable any petſon who af- 
fords that immediate aſſiſtance which the neceſſity of the *caſe 


uſually requires, to recover aut them the amount of money ex- 


8 0 hk : * þ FF 1 


pended. 
HEATH J. I believe that the humanity of Lord Wie miſled 


kim when he adopted the doctrine upon which he decided the caſe. 


of Scarman v. Caſtell, Probably at the moment it occurred to him 
that if the maſter was not bound to provide medical aſſiſtance for 


his ſervant, the latter would be left wholly deſtitute : but I am per- 
| fedly ſure. it is more for the advantage of ſervants that the le- 


gal claim for ſuch aſſiſtance ſhould be againſt the Pariſh officers ra- 
ther. than againſt. their maſters ; for the ſituation of many maſters 
who are obliged to keep ſervants, is not ſuch as to enable them to 
afford ſufficient aſſiſtance i in caſes of ſerious illneſs. | 


Rooks J. The contract on the part of the. ſervant i is merely to 


ſerve; but on the part of the maſter it is varied by numberleſs ſti- 
pulations according to the inclinations of the contracting parlies. . 


alone for the debt of his wife, contrafted { this hott may be exiratied, ther an 


leſore marriage, Shough the objeQion was odſigation to pay in one right, even though. 


valy taken i in arreſt of judgment, and con- ie be a legal obligation, and coupled with 


ſeqvently a promiſe by bim to pay the'debt | an expreſs promiſe, will not ſupport an of- 


*pprared ou the record, From whence 1 fampſie to pay in WORE: right. 
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| queſt. of the Defendant- unto his ſon, it 


. Ray. 260. where Defendant promiſed 
to repay the Plaintiff the charges of his 


judgment by default, yet they Yaid they 
vould have preſumed it after verdict. How. 


— 


Smith, if cloſely examined, will not perhaps 
"be found ſo diſcordant with the principle 
Jaid down in Bret v. J. S. ard bis Wife as 


8 ſequence of that credit, Indeed if any of the | 


| by the Plaintiff to the Defendant's ſon at his | 
Ioſtance and requeſt, and verdict for the Plain- 
tiff, the judgment was arreſted, Holt Ch. J. 


be obſerved, that poſſibly after verdict the 
Court preſumed'a requeſt proved; for in 
Hayes v. Warren, 2 Str. 933. though the 


thereof promiſe to pay him, an action will 


| founded on any immediate benefit to the fa- - 


CASES IN MICHAEL MAS. TERM 


Lord AlvAxLET Ch. J. I have reaſon to believe that the 
opinion delivered by Lord Kenyon in the caſe of Scarman v. Coftell, 
was not a haſty opinion, but formed upon reflection. I have no 


ſaying, ** if it had been an indebitatus for ſo 
much money paid by the Plaintiff at the re- 


might have been good, for then it would 


be the father's debt and not the ſon's ; but 
when the money 18 lent to the (on, it is 


his proper debt, and not the father's.” But 
in Church v. Church, B. R. 1656, cit. Sir 


ſon's ſuneral, the latter was held entitled 
to recover, though no requeſt was laid in 
the declaration. Of which caſe it may 


* — 


Court would not preſume a requeſt after 


ever, in den v. Smith, cited by Popham J. 
2 Leon, 111.-it was determined that if a phy- 
fician in the abſence of a fächer give his ſon | 
medicine, ard the father in conſideration 


lie for the money. But the caſe of Szy/e 5. 


may be ſoppoſed, From the expreſſion . in 
the abſence of a father,” uſed in that caſe, | 
it may be inferred that the ſon lived with 
the father, and that the medicine was admi- | 
niſtered to the ſon in the houſe of the father, 
while the latter was abſent, from whedce it 
reſults that the pby fician's debt, tbough not 


ther, or on nis requeſt, was molt probably 
ſounded on his credit ; which credit, if fairly | 
inferred from circumſtances by the phyſi- 
cian, might operate to charge the father i in 
the ſame way as his requeſt would operate, 
the pdyfcian having ſuſtained a loſs in con- 


| operate to charge the party promiſing, even 


| prefs promiſe, ſuch a perſon ought to pay. 


| fitive rule of law, but can give no original 


| 2 difficulty, 


father is, by 9 6 e mere force of moral obli- 
gation, bound to pay what has been adyan. 
ced for his ſon, becauſe he bas ſobſequently 
promiſed to pay it ; by the ſame rule the ſon 
mould be liable for the debt of the fake; 
upon a ſimilar promiſes for the ſame moral 
obligation exiſts in both caſes. Yet in Har. 
ber v. Fox, 2 Saund. 136. the Court arreſted 
the judgment in an action of affumpfet on a 
' promiſe made by the Defendant, to arcid 
being ſued on a bond of his father, it not 
being alleged that the Defendant's father 
had bound himſelf and his heirs ; for they 
refuſed to intend even after verdi& that the 
bond was in the uſual form, and conſe. 
quently held the promiſe of the Deſendant 
nudum padtum, he not appearing to have 
been liable to be ſued upon the bond. And 
this laſt caſe was confirmed in Hunt v. 
. Sevgin, 1 Lev. 165. Sir T. Ray. 127, 1 Sil, 
248. See note 2 to Barber v. Fox, by Mr. 
Serjt.. #ill;ams. Indeed it is clear from 
Lid v. Lee, 1 Str. 94. and Cockfbort v. Bin- 
nere, 2 F. R. 763. that if a contract between 
two perſons be void, and not merely void. 
able, no ſubſequent expreſs promiſe will 


though he has derived a benefit from the 
contract. Yet accarding to the commonly 


received notion reſpecting moral obligations 
| and the force attributed to a fubſequent ex- 


| An expreſs promiſe, therefore, as it ſhould 
ſeem, can only revive a precedent good con- 
ſideration, Which might have been enforced 
at law throvgh the medium of an implied pro- 
miſe, had it not been ſuſpended by ſome pe- 


right of action, if the obligation on which it 
founded never could have been enforced at 
law, though not barred by any legal maxim 
or ſtatote "proviſion, In adcition to the 
caſes already collected vpoo this ſubjed, it 
may be obſerved, that in Mitchin/on v. Heu- 
fon, 7 T. R. 348. the Court of King's Bench, 
upon the authority of Dyue v. Thorn, All. 


caſes could be ſuſtained on the princi ple thot 2 | 


72. beld a huſband not liable to be ſued 
| alone 
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atficulty,- however, in ſaying, that f concar with the learned Judge 
before whom this cauſe was tried in thinking that the Defendant is 
not liable. The ſum in diſpute i is only 8 J. 18s. 64., and if a with 
| is entertained by thoſe whom this judgment may affect to obtain 
A more ſolemn deciſion, upon this;point, ſome opportunity ſhould 
be taken where a greater ſtake i is: in litigation. | In this kind of 
queſtion much may depend upon the. nature of the contract entered 
into between the maſter and the ſervant. Sometimes a maſter en- 
gages t to ſupply his ſervant with neceſſary vickuals, and it may un- 
doubtedly be argued, that neceſſary victuals mean ſuch vickuals as 
may ſuit the ſtate of health or infirmity in which the ſervant hap- 
pens to be; as if a ſervant be i in need of wine or victuals of that 
deſcription, which are given by way of medicine. It is ſufficient, 

however, to obſerve, that previous to the caſe of Scarman v. Cafeell, 

there is no authority i in the law of England to be found which war- 

rants the poſition contended for on the part of the Plaintiff, I have 
no doubt Whatever that pariſh officers are bound to aſſiſt where 


an implied contract againſt them as to enable any petſon who af- 
fords that immediate aſſiſtance which the neceſſity of the*caſe 
pended. | OP 

HEATH J. I believe that the humanity of Lord Kenyon miſled 


of Scarman v. Caſtell. Probably at the moment it occurred to him 
that if the maſter was not bound to provide medical aſſiſtance for 
his ſervant, the latter would be left wholly deſtitute : but I am per- 

\ fely ſure it is more for the advantage of ſervants that the le- 


who are obliged to keep ſervants, is not ſuch as to enable them to 
afford ſufficient aſſiſtance in caſes of ſerious illnels. | 
Rooks J. The contract on the part of the ſervant is merely to 


pulations, according to \the inclinations of the contracting parties. . 


alone for the debt of his wife, contrated this 8 may be extratied, that an 
lefore warriage, ahough the. objeQion was | odſigation to pay in one right, even though. 


lequently a promiſe by bim to pay the debt an expreſs promiſe, will not ſupport an of 
ipprared T0 NENT From whence il famp/ir to pay in 9 99145 right, 


£7 '+* 


7 


uch accidents as theſe take place; and that the law will ſo far raiſe 
uſually requires, to recover at them the amount of money ex- 


bim when he adopted the doctrine upon which he decided the caſe. 


gal claim for ſuch aſſiſtance ſhould be againſt the pariſh officers ra- 
ther. than againſt their maſters ; for the ſituation of many maſters 


ſerve; but on the part of the maſter it is varied by numberleſs ſti- 


oaly taken j in arreſt of judgment, and con- | it be a legal obligation, and coupled with | 


I BY e cannot 


253 


1802. 
— a 4 
WenNALL 
V, 
ApxNer. 


1802. 


%s ! 
— PE | , 
1 un " 


WENNALL 
wi 4 4 . 5 
ADNEX. 


© Nov. 26th, 


If three part- 


17 whom reſide 
abroad and 
one in E 


ſhip debt, 


ner reſident 
in England 


action, but 


partners reſi- 
dent abroad 
the ſheriff, 
under a 4% 
dringas a- 
gainſt the 
two partners, 
may take 
partnerſhip 
effects, tho” 
paid for by 
the partner 


| Plaintiff were to be adopted as a rule, of law, many perſons who 
are obliged, for the purpoſes of their trade, to keep a a number of ſer. 
_  vants,., would be unable to falfil the duty impoſed upon them by 


5 be contended, that > males impliedly contracts to furniſh his ſer- 


The paſſage from Dalton does not appear to me to extend the legal 


thorities from which any inference can be drawn i in the Plaintiff's 


ners (two of 


land) be Rag” Moxuey 2 Another, Aﬀtignees of Part A ae v. 


for a partner- 


and the part- 


appear to the 


refuſe to ap- 
pear for the 


in the mean time all proceedings be ſtayed. 


under the firm of Strombom, Hudſon, and Lowwrie.  Strombom and 
Lo torie drew a bill upon their houſe in London in favour of the 


reſident in England alone, to whom os He yas er indebted: and the Court, will not relieve 
him againſt ſuch re 52 


4 


ITY IN | MIGHABLMAS. TERM 


cannot think, however, that without any ſtipulation to that effec, 
the maſter. is liable to furniſh his ſervant with medicine; and! in- 
deed the paſſage from, Dalton ſeems to point out the utmoſt extent 
of i inconvenience to which the maſter is obliged to ſuhmit in caſe of 
his ſervant's illneſs. If the general principle contended for by the 


the law. It muſt, be left 1 to the humanity of every maſter to decide 
whether he will aſſiſt his ſervant according to his capacity or not, 

. Cn AMBRE J. The obligation of the maſter to provide medical 
al ſtance, for! his ſervant, if apy, 1 maſt ariſe from contract. It cannot 


vant. with all necefſaries ; far in ſome .caſes he neither engages to 
furniſh. cloaths nor victuals; and if not, he is not bound to provide 
ether, What has \ paſſed, at NM. Prius upon this ſubject has been 
ſomewhat haſty ; and I think the rule there laid down would be 
very diſadvagtageous to the ſervants themſelves if it were adopted. 


obligation of the maſter 1 in the way contended for ; and. except that 
paſſage there ſeems to be nothing but the modern M/ Prius au- 


favour. ) $773 . b ; 
VVV | Rule diſcharged, 


f eee, aden and Tait 


HIS. was an application to the Court on the part of Hudſon 
one of the Defendants, calling on the Plaintiffs to ſhew cauſe 
why the iſſues levied under a diſtringas againſt Strombom and Low- 


rie, the other two Defendants, ſhould not be returned to him, and 


7 


The Defendants Strombom and Lowrie (who were reſident at 
the Cape of Good Hope), together with Hudſon the other Defend- 
ant, who was reſident in London, carried on buſineſs in London 


JV baakruft 
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3 Pi or, which was accepted by Basen in the name of. 1802. 
the firm. The Plaintiff having brought an action upon this bill Nr 
_ apainft the three Defendants, Hudſon entered an appearance for __ ©: 
himſelf, but declined to appear for the other Defendants, alleging add Others. 
he had no authority ſo to do; the partnerſhip had no goods in 
this country except a deſk and the furniture of a counting - houſe, 
which had been paid for by Hudſon, to whom the partnerſhip was 
largely indebted. A writ of aiſtringa- having iſſued againſt S!ror- 

' bem and Zowrie for their non-appearance, and the ſheriffs being 
about to take away the deſk and furniture of the counting-houſe, 
Hudſon paid the value of them to avoid that inconvenience: but 
aſterwards entered an appearance for the other Defendants, proteſt- 
ing at the ſame time againſt the irregylarity of the ſheriff s pro- 
ceedings; upon which the money was reſtored to him under a 
judge 's order. The Plaintiffs then procecded to final judgment, 
and commenced an action on that judgment againſt the three De- 
ſendants, to which Hudſon appeared, but declined appearing for the 
other Defendante; upon which another  diffringas iſſued, and the 
deſk and furniture of the counting-houſe were again taken, and 
Hudfor again paid the money, at the ſame time giving notice to the 
ſheriff to retain it in his hands. 

| Bayley Serjt. was proceeding to ſhew on when Shepherd 
| Serjt, was called upon to ſupport his rule. He contended that 
under the diftringas the ſheriff was not entitled to take any goods 
but thoſe in which S/rumbom and Lowrie had an intereſt, whereas 

| they had no intereſt in the goods which had been ſeized under the 
difiringas, inaſmuch as they were paid for by Hudſon, who was a 
creditor of the other two partners ; that even under an execution 
againſt one of ſeveral partners, where the ſheriff ſeizes partnerſhip 
|. goods he can only retain the undivided intereſt, Heydon v. Heydon, 
1 Salk. 392.4 and in ſuch. a caſe the Court of King” 8 Bench have 
directed the Maſter to take an account of the ſhare of the 8 
ſhip effects to which the other partners were entitled, Filie v. 
Davidſon, Doug. 650. That if any doubt could be eiteriaſped 
with reſpe& to the power of the Court to interfere f in a caſe of 
execution, there could be none in the caſe of a dj ilringas, it beifig 
the daily practice of the Court to order iſſues to be reſtored where 
they have been improperly taken; that if the PlaintifF bad ap- : 
plied to the Court for leave to ſell 4 iſſues he could not have been 
permitted ſo to do if the Court had deen aware of the eirceum 
{Vote TIL. 3 88 . Rances 
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tte bill. To this action the two partners not reſident in Englan; 


\ hs third partner admits to be parttierſhip property, but alleges 


ſelf upon an execution, yet he inſiſts that this property ought not 


| had no intereſt, the ſheriff ought to bave ſaid ſo by returning 


wel Court ſhould interfere as a matter of 25 a order to drive the 
Plaintiffs to an outlawry.. | f c 


claim againſt t the partnerſhip, and Hudſon has a claim againſt the 
| laying! that the former ſhould not have the benefit of his claim 


point of law. 1 that the Court may - interfere more wk 
"the caſe of a diſtreſs 2 an execution, Vet their ww api muſt 


bo Lo e 7 Ur: w_ inen was den, 


1 
"1 


ENTITY iN MICHAELMAS: TERM | 


ſtances of he; WA and that what the Plaintiffs ought. not not to be 
E to ſell, they ought to be compelled to reſtore. 

Lord AL VAN AZV Ch. J. In this caſe, three perſons beiog i in 
patujenthip;! one accepts a bill in the name of himſelf and the tuo 
others, upon which a joint aQion is brought againſt him and the 
two others in whoſe name and by whoſe authority he has accepted 


having negleQed to appear, the Plaintiff ſeeks to compel an ap- 
pearance; the only two methods in which this can be done are by 
giſtraining on their property in England, if any can be found, 
which is the more ſpeedy proceſs, or by proceeding to outlawry, 
if no property can be found, which is the more circuitous proceſs. 
The Court will certainly be diſpoled to favour the former. The 
ſheriff, being directed to take into his cuſtody the property of theſe 
two partners, ſeizes certain goods in the counting-houſe, which 


* 


that if an account were taken between him and his other two 
partners, it would be found that they were indebted to him. 


Though he woutd be ultimately bound to pay the whole bill him- 


to be taken to compel an appearance of the other two partners, 
and that the Plaintiffs are bound to proceed to oùtlawry. It is 
admitted chat whatever may be taken in execution may be taken 
under a diſtreſs ; ; and if the abſent Defendants had any intereſt in 
this property, it is liable both to execution and diſtreſs. If they 


nis 


nulla Lena. There is no ground in law, therefore, for objeQing to 
this proceeding ; - and in point of diſcretion I fee no reaſon why the 


1 ©B * ad 
$4455.44 fi 11 


Rook, (a) J. 1 am o the fame” opinion. The Plaintiff tas a 


partnerſhip alſo ; does the claim of the latter afford any ground for 
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he Fw] by a due regard to the equity and policy of the caſe, 
What may be taken under an execution may be taken under a 
Aſtreſs Why ſhould we interfere in the latter eaſe to prevent the 


rate Hable to anſwer the full extent of the Plaintiffs“ demand; and 
after all the delay of an outlawry, execution may be ſued out 
againſt him to that amount. The law is with the Plaintiffs, and no 
reaſon appears for the exerciſe of our an, n in favour 
of 155 5 | 


Rule difcharged with Coſts. 


, nt 


Lord Neon v. Tvekrx. 


* TITS in this tb 51 upon ee verdi found at the 
1 Guildhall Seſſions before Lord: Alvanley Ch. J., and was twice 
| Fey in this court; 1, by Bayley Serjr. for the Plaintiff, and 
Beſt Serjt. for the Defendant ;, and 20%, by Lens Serjt. for the 
Plaintiff; and Vaughan Serjt. for the Defendant. The ſubſtance of 
the ſpetial verdic is ſo fully ſtated by Mr. Juſtice Chambre, in his 
judgment, that it has! been thought unneceſſary to introduce it at 
length, and the arguments are W e becanle the ql was ſo fully. 
ſpokem to by the learned Judge. 

After the ſecond argument in Trinity term lat, 0 cole ood 
over for the opinion of the Court, and on this day the learned 
Judges delivered their opinions n There NO a vom 
among them. DELL (21 

CYAMBARE: 11 This caſe eh its Count upen a end 
verdict in an action for money had and received, money paid and 
expended, and on an account Rated; t to which the eee 1 
ed the general iſſue. 

The ſubſtance of the ſpecial v rain is, * on hank of October 
1795; the Lords of the Admiralty appointed Earl St. Vincent (then 


Majeſty's ſhips and veſſels employed, and to be employed in the 
Mediterranean; requiring him forthwith to take upon himſelf the 
chaxge and command of tho ſaid ſhips and veſſels as commander in 
chief; and charged the captains, officers, and companies belonging 
tothe ſuips, to obey him as ſuch ; and that Lord St. Vincent ſhould 


Plaintiffs from recovering a juſt debt? This Defendant is at any 


257 


Mosler 
*. 
STROMROM 
and Others, 


' 
/ 


Nov. "26th, 
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_ mander in 


cbief upon a 
ſtation, come 
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Admiralty. 
for the re- 
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of his health, 
leaving the 
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ſence? 


Sir John Fervis,. admiral-of the blue,) commander in chief of his | 
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| from the Lords of the Admiralty, or any other his ſuperior officers, 
5 The verdict then ſtates Lord St. Vincent's arrival at the ſtation, and 


taking upon him the command; the limits of which did not at 


3 firſt extend beyond the ſtraits of Gibraltar, but under an order of 
the Admiralty, dated the 7th of November. 796, they were extended 


7 along the coaſt of Spain and Portagats. as: far tothe northward as 


Cape Finiſterre; and confnged ſo extended till after the time when 


the capture, which forms the ſubje& of the preſent queſtion, was 


made. In conſequence of an application from Lord St. Vincent, 


the Lords of the Admiralty, by letter dated the 2d of November 


1598; gave him permiſſion to return to England for the re- eſtab- 


liſiment of his health, on his leaving the command of the fleet in 


the charge of the officer next to him in ſeniority, with ſuch inſtrue- 
| tions for ſuch. officer's guidance as he might judge neceſſary, if he 
ſhould find, on the receipt of that letter, that the ſtate of his health 


ſhould abſolutely require it. Lord $4. Vincent, after he had received 


that letter, wrote to decline availing himſelf of the indulgence till 
he ſhould be compelled to relinquiſh the command by a return of 


| his complaint; and on the-x'sth:of March 1799, he gave a written 


order to Captain Digby, of the Alemency being under. his command 


as ſuch commanider' i chief, to cruize off the north-weſt coaſt of 


- . Spain, ſo long as his water and provifions ſhould-laſt}-for the pro- 
tection of the trade of his Majeſty” 80 ſubjects and his allies; and 


when he found it neceſſary to go into port to re victual, to repair 


to Liſbon, and return with the utmoſt diſpateh to the ſtation, and 
act as before directed till he had further orders. The ſtation thus 


appointed for Captain Digby's cruize is found to be within the li- 
mits of Lord: S/ Vincents command. On the 16th of June 1799, 
Lord St. Vincent gave an order to Vice-Admiral Lord Keitb, the of- 
ficer next to him̃ in ſenĩority, in which, after ſtating the permiſ⸗ 
ſion obtained for his own return, he directs Lord | Keith to 


take the command as follows: | Deſirous as I am of giving all 


poſſible effect and energy to his Majeſty's ſervice at a eriſis which 
admits of no impediment, but, on the contrary, demands the fulleſt 


exerciſe of an efficient and: uncontrolled authority, L have reſolved, 


on maturely conſidering theſe important. objects, and on contem- 


plating your Lordſhip's zeal and perſevering efforts in the attain- 


ment of them, to avail myſelf of the permiſſion thus proviſionally 


granted, 'and to leave his Majeſty's fleet ſerving upon this ſtation 
under your command. Your-Lordſhip/istherefgre hereby required 


and 
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4 directed to take the ſeveral flag-officers and captains of the * 
fleet under your command accordingly.” Notwithſtanding the laſt 
order, Lord St, Vincent remained on the ſtation in the full and ac- 
tual exerciſe of all the powers and authorities of commander in 
chief till the 3 iſt day of July 1 799; when under the permiſſion 
ke bad ſo obtained, he ſailed from Gibraltar in the Argo, for Eng- 
land; and on che 16th of Augu/t, before the taking of the prize 
hereafter mentioned, he arrived at Spithead. By permiſſion of the 
Admiralty, he went to Bath, for the benefit of his health; and con- 
tinued in England till the 26th of November 1799, without having 
religned or being ſuperſeded or removed from his office of com- 
wander in chief; and during all that time, as ſuch commander 
jn chief, he was continued and borne upon the Argo's books. | On 
the 29th of July 1799, Lord Keith, under the orders of Lord St. 


with Admiral Sir #/:/hkam'!Parker, the officer next to him in ſenio- 
rity, and a detachment of the Mediterranean fleet, in purſuit of the 
combined fleets of the enemy; and on or about the 10th, of Aut 
1799, paſſed Cape Finjfterre, the northeramoſt limit of the ſtation, 
Having chaſed the enemy into Breft, Lord Keith, with his ſquadron, 
in Hts of an order from the Lords of the Admiralty, dated 


guſt, put himſelf under the. command of Lord Bridport, the com- 
mander, in chief of the Channel fleet. After Lord St. Vincent, 


ranean. ſtation, Lord Nelſon became, and till after the capture of 


the limits of the Mediterranean ſtation. By a letter dated the 20th 
of Aug 1799, the admiralty ſent orders to Lord Nelſon, inform- 
ing him, that, from the circumſtance of Lord St. Vincent's return to 


nior officer of his majeſty's ſhips in the Mediterranean ; and that 


would have all the important duties of that ſtation to attend to; 
and after obſerving. that it was probable that Lord Keith would 
have left for. bis lordſhip's information and guidance, ſuch orders 
and. inftryQions as he might have received either from the Admi- 
ralty or Lord St. Vincent, they proceed to point out the objects 


\ 


Vincent, who was then remaining at Gibralter, paſſed the ſtraits 


the 1th of Auguſt, proceeded to Torbay; and on the 19th of gu. 


Lord Keith, and Sir William Parker, had thus quitted the Mediter- 


the prizes, continued the ſenior admiral perſonally ſerving within 


England, and Lord Keith, with other flag officers, having quitted 
the Mediterranean in purſuit of the enemy, he was become the ſe- | 


till the return of Lord Keith, or ſome other ſuperior officer, he 


which require his particular attention, and give him directions re- 
Vor. Ho 3X -,..- _  ſpeQting 


259. 


1802. 


CLP It ' 
Ld. NeLson 


*..*- Wh 
" TuckEs. 


OR 
_— <a 


. _ 2-94 ha ——_ _ 4 * 4 : P 1 
v = . * oC aint P a Met ie — _=* - — — > 8 o . * * 
1 — ————— 3 Lo AE r — ee — — 4 . 
— .. es. ¶ 1 3 


— — RE — 


a ²˙ ˙ T7000 ͤ aA 22 2 
= 


IE... — , 3 — — * i 4 CSS — > x 4 2 _ — = — — — — 2 2 - FITS 
_ 


| Ld. Nele, 


Toces 4. 


whole of them ſeems to be the introduction of evidence of what 


Majelty's 8 wp the THO 7 a codons of en An of _—_ 


fleet. Lord Nelſon having become ſueh commander in chief, iſſued 


_ ſe ſerving iu ehe ſtation, as he fell in with. But he iſſued none to 


they have any concern iu the buſineſs, ought to have occupied x 


| packets. Againſt this there is an order of the Time date and ex- 


ment by Lore St. Vincent, dated the 16th of OHober 1799, of a flag 


approbation of his having granted leave of abfence to Mr. Tucter. 


count of his capture of the Collfaget Privateer and two Spam 
"veſſels, and approves the captain's conduct; and the laſt, which is 
dated the 4th of November 1799, merely atknowtedges the receipt 


fon of the iſt of September 1 799, for making a diſtribution of 4090!. 


CASES IN MICHATLMAS TERM. 
| Seating his ſervices ard the manner in Which he is to employ the 


various orders to ſuch officers, commanders'of fquadrons aud ver. 


Captain Digby; whom he did not fall in with. The ſpecial verdiq 
ſtates, verbatim, a great number of meſſages arid orders, which, if 


very few lines; | Five of theſe documents are introduced on the 
part” of the Defendant, eleven on the part of the Plaintiff. The 


tllere can be no doubt abdut, that Lord Sr. Vincent was conſidered 
by the Admiralty as retataidg the offiee of commander in chief tl 
kis refignation 3 and that after theſe junior admirals had left the 
fation, Lord Nelfon was confidered as having the aQual command 
bf the ſtation, that all the orders and direQtions from the Admiralty 
were directed to him and not eireuĩtouſly through the admiral in 
Eugland. 1 will juſt mention the ſubſtance of each. The firſt i; 
an order from the Adtmiralty, directed to Lord S7. Vincent, dated the 
1'Fthi of October 1799, defititig him to otdet the eaptains and com- 
tmanders under bis conmtatrd to aſter the fighal for the poſt-office 


actly of the ſathe tenot, ſent to Lord Nein. Tue fecond ef theſe 
documents produced on the part of the Defendant is an appoint- 


lieutenant to his own ſhip i the Argo, which' had come home with 
him, and in which appointment he ſtiles himſelf commander in 
chief of the thips and veſſels on the Metiterrantan ſtation. The 
third is dated the 20th of Augig 1799, and contains the Adiniralty's 


The fourth is dated the 26th of September 159 9, and acknowledges 
the receipt of Lord St. Vincent's letter inclofing Captain Digby's ac- 


of a letter with an incloſure, without ſaying of chat nature. The 
documents « on the part of the Plaintiff are, a direction to Lord Neb 


among the crew of the Ruff, Fan thip Which was to deliver up bis 
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1799, gniſying the promotion of a lieutenant. to the cqmmand. of | 1802, 
the Perſeus bomb; a direction of the zot of Sepyernber 1799, to ra- e, 
tify a miſtake which had been made as to the daily ſignalg; a, di- 
recion of the 15th of O&ober, reſpecting the private ſignals of the 
| poſt-office- packets, the ſame as; had been, ſent, eo Lord St. Vincent; 
another direction of the 16th of Ofober, to ſuffer the Portuguene 
ſquadron ſerving under his orders to return to Liſbon. for repairs ; 
an acknowledgment. of the 22d of Ocfober, of a leiter from Lord 
Nelon, incloſing various accounts of proceedings, containing a 
ſtrong approbation of Sir Szqney Smith's conduct, and an anſyer to 
Lord Net/on's letter as to a. captain being advanced; another letter 
of the: 23d of Ofober, which contains a direction to permit the 
chaplain of the. Minotaur to reſigu his, appointment, in order 0 
came home to ſuoceed to a living; another of the igth of December, 
taking. notice of a letter from Lord Nelſon, ſtating that for certain 
feaſogs, he had given Captain Trocebridge an order to wear a broad. 
pendant, under particular circumſtances, and, approyipg the ſame ;- 
another of the 14h of December, acknowledging the receipt of a let 
ter of the 15th. of OFober with reſpect ia the reduction of the iſland 
of Malta; another of the ſame date, ſaying that the Admiralty ſee no 
ahjeg ion to the appointment of a commiſſary made by Lord Netſon ; 
ang, laſtly, a letter from the Lords of the Admiralty, of the 22d of 
February 3800, to Lord Nelſon, informing him that they. had granted 
9 perſons warnende by him, but chat they 
ird. This is the whole 
abb of qhis very long erbte ſtated in this ſpecial 
vendict. Then, theſe facts are Rated. That on the 17th of Ofober 
1799, after. Lord Si. Vincent's return to England, and. while the 
Plaintiff-was ſenior admiral perſonally ſerving on, the ſtation, Cap- 
tain Dzgby, who bad received. no orders from the Plaintiff ſubſe- 
quentito.thoſe,he had received from Lord 87. Vincent, with his own 
hip, detached from Lord. Nelſaw's ſquadron, in company with 
dome other Zrgk/ ſhips, captured two SHaniſb ſhips of war, which _ 
lane heen Gace,copdemned as prize to the Alemeue and gther va al 
Ow Ow not on board the Alemene at the time, of the ca 
The Defendant, againft whom the action is brought, 1 48. 4 
Ee agent for the flag piſicers, and the yerdict ates the 
dum hejhas-in hand on account of the 4+ a, or Lord St. Vincent 
 marightly; way appear, tobe 1315. 4. The \Proclamazion of 
e azth e 1797 is dhen ſet Ty But, as that is. the 
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2 CASES IN MICHAELMAS/TERM | 
1802. inne which we are called upon te expound and to apply the 
; LING. other facts to, 1 will firſt mention the few remaining facts ſtated in 
Torts! - the” ſpecial verdict; which are, That Lord Sr. Vincent reſigned his 
commiſfion as commander in chief in the Mediterranean long after 

| theſe prizes were taken, on the 26th of Wo. 1799, up to which 

time he received pay and table money as ſuch commander in Thief. 

That Lord N. elfon, after he had left the ſtation, received the ſame 

pay as he had done before, but not the pay of a commander in 

| chief. But that from the 12th of Huguſ he received the ſame 
table money as was allowed to Lord Sr. Vincent. Theſe are the 
iq circumſtances under which each of the real parties to the ſuit (for 
1 ee the Defendant is but a nominal one) elaims to be entitled, by the 
. proclamation of the 2 5th of Jun. 1797 and the prize act, to the 
| ſhare ef Captain Digby's prize, which belongs to the chief or ſenior 
flag officer under whofe command Captain Dipby was at the time 

5 of the capture. The form of this proclamation we are told has 
been uſed ever ſince the yeat 17 56; When ſome alterations were 

made, though not very material ones, in the form that had been 
introduced in the year 1 744. The material clauſes in this pro- 
clamation of 1797, upon which the qüeſtion depends, are theſe: 

The proclamation in the firſt place directs the net produce of all 

Spaniſh prizes to be divided into eight equal parts, of which the 

captain or captains of the ſhips actually on board at the time of 
taking of any prize are to have three-eighths. ” But this is qua- 

lified by a proviſion which is made for flag officers, if there ſhall 

happen to be any; and it is qualified in this way: & But in caſe 

any ſuch prize ſhall be taken by any of his Majeſty' 8 ſhips of 
war under the command of a flag or flags; the flag officer -or 
officers being actually on board or directing and aſſiſting in the 
capture ſhall have one of the tliree - eighths, the ſaid eighth part to 
be paid to ſuch flag officer or officers in ſuch proportion and ſub- 
| je& to ſuch regulations as are thereinafter mentioned.” And then, 
it directs that the following regulations ſhall be obſerved concern- 
ing the one-eighth granted to the flag officer or officers : ſo that 
thoſe regulations that follow relate to flag officers, and to flag off- 
cers only. 'The' firſt of theſe is, That a flag officer commander 
in chief, hen there is but one flag officer upon ſervice, ſhall have 
to his own uſe the ſaid one-eighth part of the prizes taken by ſhips 
and veſſels under his command.“ The ſecond, 5 That a flag 
officer ſexit to command at Jumaira or elſewhere ſhall have P 
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right to any ſhare of prizes taken by ſhips or veſſels employed 


takes upon him the command.“ The third clauſe i is, © That when 
aft inferior flag officer is ſent out to reinforce a ſuperior, the ſupe- 


before the inferior ſhall arrive within the limits of the command of 
the ſuperior, and actually receive ſome order from him.“ Then 
comes the fourth article, upon which the queſtion principally, and 
almoſt entirely depends, which is this; A chief flag officer re · 
turning home from Jamaica or elſewhere ſhall have no ſhare of the 


other command.“ Then there are three other articles which re- 


divided when there are more flag officers than one, which are not 


though, if there were any ambiguity in it, reſort might be had to 
the preceding articles, as more fully ſhewing the general view and 
intention of the proclamation. But where is the doubt or ambi- 
guity in the language of this ür article? Was not Lord &.. 
Vincent ® a chief flag officer returning home?” Of that there can 
be no doubt. And were not prizes taken W by velicls left behind 
to act under another command?” And was not that command 


that! is more plain, unleſs, like the brothers in Sw , in conſtruing 


we pin a codicil to it. Although I conſider the language of this 


— — 
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for has no right to any ſhare of the prizes taken by the inferior 


prizes taken by the ſhips or veſſels left behind to act under an- 
late merely to the proportions in which the one-eighth is to be 


material to the pteſent queſtion. The queſtion therefore ſeems to | 
turn, almoſt entirely, upon the conſtruction of the fourth article; 


che command of Lord Nelſon ? 1 really do not ſee how any caſe 
can more diſtinaly come withih the "letter of and plain intention, 
of a regulation. It ſeems to me to be impoſſible to ſtate one. 
And thinking ſo, it ſtrikes my mind to be impoſſible to ſtate a caſe 


their father's will, when 'we find it will not anſwer our purpoſe, _ 


proclamation as ſo exceedingly plain, ſtill I muſt admit, that it has 5 
been the ſubject of very copious and very elaborate arguments in | 
the courts of juſtice, and eſpecially in the caſe of Johnſtone We 
Margetſon, reported 1 H. Bl. 262. It has alſo been diſcuſſed in a I 
more recent caſe, the caſe of the St. Anne in the Court of Ad- 
miralty, which is reported in Dr. Robinſon's Reports, 3 vol. fol. 60. 
This laſt caſe is preſſed upon us as a caſe in point for the Defend- : 
ant. And, if it were ſo, a deciſion of higher authority « cannot be 50 
lated. - But that decifion appears to me to have no o application to 


there before he arrives at the place to which he is ſent, and actually 1. Wertes 
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there ſtated, conſidering the queſtion to turn ſolely upon the right 


therefore conſidered the admiral, under the circumſtances of that 


and is reported in a note to the caſe of Jobnſtone v. Marget/on, 183 


here; for I think that it bas been truly obſerved in the courſe of 


| ſhares among themſelves. But in the caſe of the St. Anne there 


; ſtopped by the Court as ſoon as he noticed that deciſion. And Sir 


effected by the reſtraining proviſo, In the former caſe, which is 


having no command at all at the time of the capture, becauſe the 


could not be entitled to any ſhare of the prize. The preſent queſ- 


caſe; and theſe are, That Captain Digby was acting under orders 
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the EE and to turn upon a point that cannot ariſe 


the argument, that the whole of the part of the proclamation now 
in queſtion relates to flag officers only, and the apportioning their 


was no flag officer left in command. The King's Advocate was 


Willam Scott decided the caſe upon the ſingle point, that the Ad- 
miral had -not abdicated his command under the circumſtances 


.of the admiral, there being no other flag officer that had any claim 
or any right to ſhare, in that one-eighth with the admiral, He 


caſe, not having abdicated the command, to be entitled under the 
general clauſe; and, under the circumſtances of that caſe, not to be 


reported in. H. Bl., there is no deciſion at all upon the point now 
before the Court; nor is any opinion binted by the Court upon it. 
The determination againſt the Plaintiffs proceeded there upon the 
ground. of Commodore Fobn/lone, to. whom they were executors, 


Court confidered his: acceptance of an appointment to the com- 
mand upon another ſtation to be a virtual reſignation of his former 
command. And, having no command at all, his repreſentative 


tion, therefore, ſtands perfectly clear of authority. Some argu- 
ments have been àuſed ariſing from collateral circumſtances in the 


received from Lord St. Vincent; that he had received no particular 
order from Lord Nelſon after Lord & Vincent had quitted the ſta- 
tion; and that as Lord S/. Vincent was reſponſible for the orders he 
had given, he ought alſo. to ſhare. in the emoluments. The laſt 
argument would go a great way indeed, as a military officer, I 
preſume, continues reſponſible for his conduct at leaſt as long as 
he continues a military officer in any capacity whatever, Burt the 
caſe of Pigot v. White, which has been referred to in the argument, 


complete anſwer to theſe objections. I ſhall therefore return 10 


the examination of the men itſelf. For what purpoſe 
3 wee 
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were theſe different reftritions introduced? Manifeſtly with this 
view ; that a bare authority under a commiſſion ſhould not entitle 
a flag officer to ſhare unleſs he was the ſtation at the time, 
and a partaker then in the actual labour and danger of the ſervice. 
With this view the commander in chief, when going out, is alſo 
reſtrained from ſharing in prize till he arrives upon the ſtation, 
and actually takes upon him the command. The laſt part of this 
reſtriction explains what is meant by having or taking the com- 
mand. In one ſenſe, he takes the command when he accepts the 
commiſſion. And before the iſſuing of this proclamation he would 
have been entitled to a ſhare. In the ſame ſenſe only, I conceive, 
has he the command when he is returning from the ſtation with- 
out being actually ſuperſeded, But that is not what the proclama- 
tion means. It means actual ſervice and exerciſe. of the command 
at the ſtation, in contradiſtinction to the authority ariſing merely 
from his commiſſion. And, to be conſiſtent, the fourth article, 
when it ſpeaks of leaving the ſhips behind to act under another 
command, muſt, as I conceive, be underſtood in the ſame ſenſe. 
How has the Admiralty, and how have the parties themſelves un- 
derſtood what was meant by having the command? Lord St. Vin- 
cent, when he applies to the Admiralty, receives permiſſion to 
come home, leaving the command of the fleet in the charge of the 
officer next to him. So ſay the Admiralty. Lord Sz. Vincent, in 
his anſwer, ſays, he would not avail himſelf of the indulgence, till 
he ſhould be compelled to relinquiſh the Command. When Lord 
St. Vincent gives his orders to Lord Keith, it is to take the com- 
mand. He fays, that the ſituation in which he ſhall leave him 
demands the fulleſt exerciſe of an efficient and uncontroled autho- 
rity. He ſays, that he is determined to leave his Majeſty's fleet 
ſerving upon/ this ſtation under Lord Xe:th's command. © Your 
- lordſhip is, therefore, hereby required and directed to take the 
ſeveral flag officers and captains of the fleet under your command 
accordingly.” Again, when the Admiralty write to Lord Nelſon, 
they tell him he was become the ſenior flag officer, and that he 
would have all the important duties of that ſtation to attend to. 
It is ſaid the fourth article, when it makes uſe of the expreſſion 
another command,“ means another ſeparate, independent com- 


rapper 


mand under a particular commiſſion. Now, if that be the mean- 
3 the n article, I . be very * to know for what 
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5 under another command.“ There is not a word ia this clauſe of 


Which ariſes 1 in favour; of the Plaintiff, And it ſeems to me to be 


pretence would the admiral, ſo ſuperſeded, have to any ſhare in 
prizes upon his return home? It is impoſſible that he could when 
he had quitted the ſation. and was upon his return home. This 
clauſe would; be entirely nugatory: and, certainly, we ought ſo 
to conſider this proclamation as to give effect to/ every thing that 


clamation, which was introduced in 1744, was continued in the 


conſideration it was again expreſſed in the terms in which we now 


former proclamation of 1744. Thus far the article is the ſame, 


bind with the ſhips had. Whether he had the command in chief, 
5 or Whether he had not a commiſſion as commander in chief, could 
make no difference at all; becauſe, in that caſe the chief flag officer 


„ 
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pre ny that. article was introduced at all. It 4 is an obſervation 


an argument of very conſiderable weight. If another commiſſion 
had iſſued appointing another perſon to the chief command, what 


we find in it, and not ſo to conſtrue it as to determine that any 
particular clauſe, much leſs ſo material a one as this, is totally 
unneceſſary. But this Clauſe in the proclamation is no haſty com- 
poſition. There was a ſimilar one in the proclamation in the year 
1744; and that, too, was introduced as an amendment of the 
former proclamation, which had iſſued in 1740. It was a ſtudied 
amendment of that former proclamation. That new form of pro- 


proclamation of 1756. It was again conſidered ; and after that 


find it. Now, let us ſee what are the amendments that are made 
by this proclamation in 1797, and how the article ſtood in the 


That a chief flag officer returning home from Jamaica or elſe- 
where ſhall have no ſhare. of the prizes taken by the ſhips or 
veſſels.” In the former proclamation, inſtead of the words © left 
behind to act under another command, it ſtood ſimply thus: 
&* taken by the ſhips or veſſels after he has got out of the limits of 
his command.“ No queſtion then could ariſe upon the nature of 
the commiſſion which any flag officer whom he might leave be- 


ſo. returning home would be ouſted of any ſhare in the prize- 
money, whatever was the commiſſion held by the next flag officer 
in ſeniority: - The words now introduced are, left behind to act 


any other commiſſion being granted to any other perſon. And it 
| ſeems to me, the words *© under another command” muſt, from the 
ſubject · matter both of this and the preceding clauſes, be conſidered, 


| $ 
* 
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6 a regulation between flag officers, and he underſtood to mean 1802, 
—— 


another command of a flag oſſicer. But, perhaps, when the Coun- Ld. Natson 
cil had it in contemplation to amend the proclamation, they might v. 
3 | Tucker. 


think they had expreſſed thewſelves more explicitly by introducing 
theſe words, than {aying- generally, after he has got out of 
the limits of his command he ſhall have no ſhare of the prizes 
taken by the ſhips or veſſels left behind to act under another com- 
mand, referring merely to the actual ſervice of the fleet, and to 
the perſon who had the actual command and gave the orders upon 
the Ration: The proclamation ought, as 1 conceive, if it is ex- 
preſſed in plain and intelligible language, to be conſtrued according 

to its plain and common ſenſe. And we ought not to have re- 
courſe to wild conjecture or to extrinfic inquiries in order to put a 
different conſtruction upon it than that which the words of the 
proclamation itſelf fairly import. I think, too, that the conftruc- 
tion which I am inchned to put upon this proclamation is that 
which beſt anſwers the manifeſt purpoſes of the proclamation itſelf, 
and of the public ſervice: for the object was to give encourage - 
ment to thoſe, who were actually engaged in the ſervice, and not 

to thoſe WhO were merely at the time of taking the prize nominal 
ſervants, of the public in virtue of a commiſſion. Between the two 
noble admirals, who are contending for this prize, it would be 
very invidious to draw any ſort of compariſon. The merits of 
each of them are with the public ineſtimable. And it is with ſome 
reluctance that we muſt feel ourſelves under the neceſſity of de- 
ciding tis caſe in ſuch a way that in giving to one of theſe noble 
admirals what he ſo richly deſerves, we are obliged to take it from 
the other: but we muſt act according to the neceſſity; we muſt 
give our judgment according to the opinion we really form upon 
the meading and intention of this proclamation. The proclama- 
tion is not incumbered by technical terms. It has no reference to 
any ancient courſe of the ſervice. But the proviſions of it ariſe Ta 
ſolely from the act, and from the proclamation itſelf, I need not | 
therefore go more at large into the arguments which have been ſo 

fully diſcuſſed, both upon the preſent and upon the former occa- 

hon, and 19 ſome degree touched upon likewiſe in the caſe in the 

Admiralty, though not fo fully as in the argument of the preſent caſe 

and the preceding caſe of Jobnſtone v. Margelſon, becauſe, in conſe- 

3 quence! of the 1 interruption of the King's Advocate, who was counſel - 

bor the then repreſentative of Admiral Murray, he did not go on with We 
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| that part of his argument, which might have been applied s this 


cãſe. Upon the whole, however, this matter has been {© very 


fully and fo very ably diſcuſſed on each of theſe occaſions, that, 


without ſaying any thing further upon it, I content mylelf with 


declaring, that 1 think it eh that Lord 57. Vincent was * a chief 


flag officer returning home;” that © he left the fleet to aq under 
another commander; and that “commander was Lord V%. 


Under theſe circumſtances my opinion is that the Plaintiff upon 
this ſpecial verdict is entitled to recover. 


Rook J. This is a queſtion on the conſtruction of a royal 
proclamation, iſſued by virtue of a diſcretionary authority veſted in 


the Crown under the prize acts. By 33G. 3. c. 66. the intereſt 
in captures is veſted in the officers and ſeamen, to be divided in 


ſuch proportions and after ſuch manner as his Majeſty hath, by 


his proclamation of the 19th April 1793, already ordered and 


directed, or ſhall think fit to order and direct by proclamation 


iſſued for thoſe purpoſes. The 35 G. 3. c. 121. extends theſe pro- 


viſions to captures from the Datch and Spaniardi. As this pro- 
clamation is matter of abſolute diſcretion in the Crown, as it may 


be varied whenever his Majeſty may think proper, and as the war 
which gave riſe to it is now at an end, I conſider this as a queſtion 
not of any great importance to the naval ſervice at large, but as a 
queſtion which ſolely aſſects the private claims of the two noble 
perſons who are the real parties to this cauſe. To veſt the ſole in- 


tereſt of naval prizes in the captors has been the wiſe policy of the 


legiſlature'of this country for a long time paſt, and it has been 


intended as a gratuity and reward to thoſe whoſe ſervices occaſion 


the capture, and to thoſe who by a ſort of political preſumption may 
be conſidered as contributing to it. The proclamation on which 
this queſtion ariſes is in the ſame form as all thoſe which have been 
iſſued ſince the year 1756. I preſume it is in ſome: degree founded 
on rules of naval policy, and has a reference to the terms and 
courſe of the naval ſervice, therefore I hold myſelf bound to con- 


ſtrue it, not by the dry rules which prevail in the conſtruQion of 


legal pleadings, but according to that policy and the courſe of that 
ſervice which thoſe who adviſed his Majeſty ſeem to have had in 
view when the proclamation iſſued, and which the Lords of the 


Admiralty ſeem to have adopted ſince, as far as this can be col- 


lected from the ſpecial verdict. The proclamation orders that in 


g 'Gaſe any prize be taken hy hoy of his Ni 8 thips under the 
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command of a flag or flags, the flag officer or officers, being on 


and ſubject to ſuch regulations, as are thereinafter mentioned. 
1. A flag officer commander in chief, when but one flag officer, ſhall 
have the one-eighth to his own ule. 2. When ſent to command 
at Jamaica, &c. a flag officer ſhall have no ſhare of prizes taken by 
| hips employed there, before he arrives at the place to which he 
is ſent and actually takes upon him the command. 3. If an infe- 
rior flag officer be ſent out to reinforce a ſuperior, the ſuperior. ſhall 
have no ſhare of prizes taken by the inferior before he ſhall arrive 
within the limits of the command of the ſuperior, and ſhall actually 
receive ſome orders from him. 4. A chief flag officer returning 
home from Jamaica, Dc. ſhall ha ve no ſhare of the prizes taken 
| by the ſhips left behind to act under another command. 5. The 
xth article is immaterial to this queſtion.” 6. When more flag 
officers than one ſerve together, the one - eighth of the prizes taken 
by any ſhips or veſſels of the ſquadron ſhall be divided in the follow- 
ing proportions: If only two, the chief ſhall have two-thirds; if more 


not penned ſo clearly as it might have been. The fourth regula- 


reſpect all chief flag officers returning home under all circum- 
ſtances; it may reſpect only ſuch chief officers as return home and 


another, who is appointed to relieve or ſucceed the chief who re- 
turns home; or it may mean leaving ſhips to act under the com- 
mand of the next ſenior flag officer who remains on the ſtation, 


turns, or till a new commander in chief is appointed. To ſolve 
this doubt, and to enable me to decide which conſtruction ſhould 
prevail, I think it neceſſary to look through the whole proclama- 
tion, and alſo to ſee what caſes have already been decided upon it, 
and what appears from the ſpecial. verdi& to be the courſe of the 
ſervice. © As to the proclamation, the captain who takes à prize, if 


one eighth.” Theſe words “ under the command of a flag”. in 
this ba, and the words * under another command“ in the 8 
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than two, the chief ſhall have only one half. This proclamation is 


tion, as to the flag officers returning hone, is equivocal; it may 
ate relieved by others. The leaving ſhips behind to act under an- 


other command may mean to act under the abſolute command of 


and who is to act temporarily and proviſionally till the chief re- 


he is under the command of a flag, is to let the flag officer have 
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board and directing and aſſiſting in the capture, ſhall. have one- Id. Nec eo 
eighth of the three · eighths given before to the captains, and the 4 
aid one-eighth to be paid to ſuch flag officers in ſuch proportions, 
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1883. dlauſe, may, I think, reaſonably be conſtrued: to have a ſimilar 
COND meaning: they are both in the ſame proclamation, and both ir pari 
a3. materi. | What is meant by being under” command in the one 
3s clauſe, ſhould allo be conſidered as meant by being under com- 
mand in the other. Now it has been decided, in the caſe of the Ct. 
| Anne, (and very rightly,” as I think, according to the courſe of the 
/ pes ſervice,) that when a flag officer leaves his ſtation on account of 
health, and does not abdicate the command, the captain to whom 
he has at any time given orders is till under his command: for the 
ſame reaſon it appears to me that when a flag officer leaves his ſta- 
tion on account of health, and leaves a junior flag officer to act in 
his abſence, that ] junior is ſtill under his command; and if he is, 
then the whole fleet is ſo; and if the whole fleet is ſtill under his 
command, within the ſenſe of the firſt clauſe, I think it is to be 
conſidered as under his command, and not under another com- 
mand, within the ſenſe of the fourth clauſe. It is probable, for! 
do not aſſert it as a known fact, that before the proclamation of 1744, 
flag officers returning home claimed a right to ſhare in the prizes 
taken by the cruiſers, who had received orders from them, and nad 
received none from the officer who relieved them. The pro- 
clamation of 1744 ordered that they ſhould not ſhare in the prizes 
taken aſter they got out of the limits of their command; But this 
being always diſputable and uncertain, the proclamation of 1756 
made the preſent regulation that they ſhould ſhare in no prizes 
taken after they had left the ſquadron to act under another com- 
mand. This form has continued ever ſinte, and I think it was in- 
ended to prevent diſputes between flag officers, where one is going 
out to relieve, and the other is returning on being relieved, and 
was not intended to deprive of prize-money all flag officers who 
N are returning home under all eircumſtances whatever. It is well 
known in point of fact that officers, have been lent for home that 
Government might conſult or adviſe with them—they may render 


* 


the public as eſſential ſervice by their return on ſuch an account 2s if 
they had remained on their ſtation. - It would be hard that in ſuch 
caſe they ſhould loſe the emolument of prize - money, which is a 
mere gratuity from the country, and diſpoſeable at the diſcretion 
of the Crown. Unleſs the words of the proclamation make ſuc! a 
conſtruction abſolutely neceſſary, I cannot aſſent to it. And.as to 
the danger of abuſe, I will not preſume that the Board of Adwi- 


| yy . FO their truſt: but if they are diſpoſed to * 1 they 
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(who probably have great influence in ſettling the forms of theſs 


lamations), may, by changing the terms of them in future, be 1 


either enabled or reſtrained, as his Majeſty may be adviſed to 


order. So, with reſpect to the objection of an officer's returning 


home on account of health, when the Admiralty give him leave, 
they may qualify their leave as they think proper. They may 
order that he ſhall reſign his command, they may appoint another 
officer to ſucceed or relieve him; and if they do, when he leaves 
the fleet he may leave it under another command. But when the 
Board of Admiralty indulge a flag officer with a temporary leave 
of abſence on account of his health (injured probably by his exer- 
tions in the public ſervice) and ſuffer him ſtill to retain his charaQer 
of commander in chief, and correſpond with him in that character, 
and do not-appoint-a/ new commander in chief till the officer who 
has returned home relinquiſhes the command, I think the Admiral ty 


by this practice draw the line as to their idea of who has the 
command of the fleet, and who has not, within the terms of the 
proclamation, and declare that the fleet is not under another, but 
under the ſame command, till a new commander in chief is ap- 


pointed. Another obſervation occurs to me: flag officers may be 
preſumed, from their rank and experience, to be better qualiſied to 


command fleets than captains are. Now according to the conſtruc- 


tion contended for by the Plaintiff, the caſe, of a flag officer leaving 
his ſtation and returning home, would ſtand thus: if he left his 


fleet under one leſs qualified to command, he would ſhare prize 


money wich him; if he left it under the command of one who 
by. his rank was to be preſumed to be qualified to command, he 


would loſe all the emolument of ptize money. This ſurely would 


not promote the public ſervice. If we could ſuppoſe ſordidneſs to 


attach on the naval character, it might rather tempt a chief flag 
officer to ſend his inferior home on ſome pretence or other, that 


by leaving a captain only bebind, he might retain his chance of 
prize money. A caſe was put in the courle of the argument, to 


which no anſwer was given wbich was ſatisfactory to my wind. 


| Suppoſe the ſecond in command to die, and a captain to take the 
command as ſenior officer, are the captains then under no flag, or 
does the right of the chief reyive.? What ſhall we ſay as to theſe 
difficulties ? Are they owing to omiſſions i in the proclamation, or do 


they flow only from a miſtaken conſtruction of it? By the 6th 8 
clauſe of the proclamation, when more flag officers than one ſerve _ 
Vor. III. . 17 IF A 4 75 | together, | 
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1802. together, the eighth of the prizes taken by any ſhips or veſſels of 

Li. Nerson the ſquadron ſhall be divided in the following proportions ; if only 
WIS two, the chief ſhall have two thirds, if more than two, the che 

| only one- half, and the other one-half to the reſt: Here the flag 
officers are conſidered a8 ſerving together, though they ſerve a0 
great diſtances from each other, if they are under the ſame con. 
mander in chief. Lord Nelſon at the Nile, and Lord Keith off 
Cadiz, were each entitled as flag officers to a ſhare of the prizes 
taken by the cruizing frigates, though the captains of the fripates 
received their orders from Lord Sr. Vincent as the commander in 
chief, and though theſe inferior flag officers had no concern what- 
ever in the capture. It is not therefore the real merit of the flag 
officer i in reſpect to the particular ſervice that intitles him to his 
ſhare of, prize money, but it is rank and ſtation and the general ſer- 
vice which he renders or is preſumed to render to the ſtate by ad- 
ing in his particular department in the ſquadron. In the preſent 
caſe it would be difficult to aſſign any real moral merit which 
- ſhould intitle either of theſe contending parties to ſhare in this cap- | 
| ture rather than the other. The Plaintiff gave no orders to the 

captain of the Alemene, the commander in chief did. Neither were 

l preſent at the capture. The commander in chief was abſent from 

his ſtation on accoutit of health; the Plaintiff had the actual but 

ſtill only the occaftonal command of the fleet in his abſence. The 

right therefore is a technical or artificial right, and muſt be decided 

- ſolely by the terms of the proclamation and the courſe of the ſer- 

85 * vice. The chief flag officer came home with leave, was addreſſed 
b by the Admiralty Board as commander in chief, and received pay 
1 * ; and table-money as commander in chief. The flag officer who was 
| left on the tation received table-money {very rightly becauſe his 
7 expences were neceſſarily increaſed), but had no pointment 28 
| commander in chief till ſome time after this capture. Hence i it ap- 
pears the Admiralty Board recognize the diſtinction between an oc- 
caſional and a permanent commander, and allow under circum- 
' ſtances the permanent commander in chief to be abſent, and the 
next in ſeniority to command proviſionally during his abſence; 
that during ſuch time they fill conſider the abſentee as the real 

| chief flag officer, and the other as acting under his implied com- 
„„ mand. The admiralty-letter to Lord Nelſon of the 2oth Aug 
=... 1799, has the following paſſage: You are now become the ſe- 
: 8 nior avs; officer, and FR will have all the i iwpottant duties of that 
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flation to attend to. It is probable Lord Keith will have left for 1802. 
ur. lordſhip's information and guidance ſuch orders and inſtrac- ; "7%. 
tions as he may have received either from their lordſhips or from .. 
Lord St; Vincent.” It does not addreſs Lord Neſſon as commander 
in chief: but it conſiders him as poſſibly ſtill acting under inſtruc= 
tions from a ſuperior officer. While this is the avowed practice of 
dhe Admiralty Board, I conſider the proclamation as adapted to it, 
and; maſt; conſtrue it accordingly. Upon the whole I am of opi- -- 
nion that comparing the ſeveral parts of this proclamation together, | 
and conſidering the courſe of the ſervice, and the proceedings of 
the Board of Admiralty i in reſpect to theſe parties, the true mean- 
ing of this proclamation (which however I admit to be equivocal), 
zes that a chief flag officer returning home and retaining his charac- 
ter of commander in chief does not, by leaving an inferior flag of- 
F OY in his abſence, leave the ſhips to act under another 
command, I ſee no greater danger in this than in the contrary 
conſtruction, and I am the more eaſy under the opinion I have 
formed, becauſe it is a queſtion which concerns two individuals 
only, and will not lead to any general conſequences: for I am 
fully perſuaded that before we ſhall have occaſion for the further 
- ſervices of theſe or any other naval officers, his Majeſty will be ad- 
viſec to iſſue ſuch; a proclamation for the diſtribution of prize _ 
money as will eff⸗ctually prevent any diſpute ſimilar to the pre- 
bear, Ithiok judgment ſhould be given for the Defendaat. 
Hzarn J. The claim of the Plaintiff is founded on the four 
A of the King's proclamation for the diſtribution of prizes 
among the flag officers, which declares that the flag officers re- 
turning home from Famaica or elſewhere, thall have no ſhare of 
the prizes taken by the ſhips or veſſels left to act under another 
command. However clear the conſtructionſof this clauſe may be 
in my apprehenſion, yet the difference of opinion which ſubſiſts 
between us, and the deference I owe to my brothers, who differ 
from me in opinion, induce me to think it looſely, inaccurately, 
and ambiguouſly worded, Two different interpretations have been 
given 10 it. And whether it is to be underſtood in the one or the 
other ſenſe muſt depend on the intention of the framer ſo far as 
it may be collected by comparing this with the other clauſes of 
the. proclamaticn. - If that be ſtill doubtful, recourſe muſt be had 
to grammatical conſtruction and verbal criticiſm. / Conſiderable 
Macs: *** be derived ee comparing the n proclamation 
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] with antecedent ones on the ſame ſubje&. On the part of the 


admiral. On the behalf of Earl St. Vincent it is inſiſted, that the 


tions ſeems to be this, that flag officers ſhall be ſtimulated to an ac- 
tive difcharge of their duty, and to be preſent with their ſquad- 


enimate. The ſecond clauſe is in pari materid with the fourth. By 


admiral until he has joined his ſquadron, and after he has joined 


| une of private affairs, can ſeldom be accurately aſcertained. It 


flag officer being actually on board the ſhip, or directing and al- 


intended to exclude the abſent flag officer who had never actually 
| taken upon himſelf the command. If it were ſo, that intention 


tains its 1ntent and policy moſt indiſputably. And'if it had not 
been altered the claim of Earl S7. Vincent muſt have been barred. 


relax the diſcipline'of the navy! That never can be imagined to be 
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Plaintiff it is contended that the words © the ſhips or veſlels left to 
act under another command,” import the command of another 


flag officer, though returned home and here in port, is entitled to 
his are of prizes, inaſmuch as he retains the command until be 
be ſuperſeded, Firſt; To conſider the different parts of this inftry- 
ment. The firſt clauſe being to veſt a certain ſhare of prizes in 
the commanding flag officer, the ſubſequent clauſes go, in certain 
caſes; to abridge that right. The object or policy of theſe limita- 


rons after they have entered on their command, and that they may 
not be tempted to loiter in port by a full aſſurauce of ſharing in the 
prizes that hall be taken without incurring the fiſk of war or 


the feeotid clauſe, the flag officer is not entitled to a ſhare of prizes 
before he arrives at the place to which hie is ſent, and actually 
takes upon Him the command.“ Now it would be a ſtrange over. 
ſight,” in drawing this proclamation, to enforce the preſence of the 


it, not to enforce the continuance of his preſence with it. Excuſes 
that may be made for diſpenſing with abſence; as ill health, or the 


was'a wiſe policy to hold out ſuch: encouragement to flag officers, 
as ſhould make it their beſt intereſt, as well as their duty, not to 
abſentthemſelves from their ſquadrons on Night and trivial occa- 
ſions- The Proclamition of 1740 allots a ſhare of prizes to the 


fiſting the capture. q "Probably in framing the proclamation it was 


was not ſufficiently expreſſed. The proclamation of 1744 aſcer- 


For, by the fourth clauſe, the flag officer was to receive no fhare of 
prizes after he had got out of the limits of his command. The al- 
ee in the ſubſiſting proclamation introduces all the difficulty 

in this caſe. Was the policy then changed, or was it intended to 
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the caſe · The true reaſon of this alteration, as I conjeQure (and I 
deſire it may be taken as only a conjecture on which I do not found 
my judgment), was accurately to fix the time when the flag officer 


Probably ſome diſpute or litigation had ariſen on that ſubject. The 
moment of the capture of a prize was always eaſily aſcertained by 
entries in the log- book of the capturing veſſel. But it was not ſo 


formed the limits of his ſtation. They might have been paſſed in 
the night time, in hazy weather, or at ſo great a diſtance as to be 
out of ſight. This muſt have opened a great field of litigation. But 
the departure of a flag officer from his fleet on his return home- 
ward can be aſcertained to a moment. So:that, by comparing the 
ſeveral entries in the log · books belonging to the ſhip of the flag of- 


ther or no the flag officar had a right to ſhare the prize. A conſe- 


the caſe of the Saint Aune, an admiral quitting his ſtation and leav- 
ing the command to a ſenior captain will be entitled to his ſhare of 
prizes until he ſhall be ſuperſeded. This is by neceſſary conſtruc- 
tion. It is not ſo expreſſed. I muſt think it an overſight, for I 


his favour. No principle of public policy, no conſideration of na- 
val diſcipline, could have authoriſed- this alteration for the purpoſe 


point of view, that the alteration was made for the reaſon that L 
have conjectured, or to avoid ſome other inconvenience which does 
not at preſent occur, there is nothing ſo common in the framing of 
inſtruments as that whilſt the framer of them is ſtudious to avoid 


to his view. This is often to be ſeen in acts of parliament. Much 


ment of this ſort. Some argument may be drawn from the phraſeo- 
logy. of this proclamation. The actual preſence of the admiral. 
to entitle him to a ſhare of prizes is curſorily mentioned in the pro- 
damation of 1740. It is more enforced in the proclamation of 
1744, and moſt of all, in: the ſubſiſting proclamation. In the ſecond 
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returning home ſhould ceaſe to be entitled to his ſhare of prizes. 


certain when the Admiral had paſſed the capes or headlands which 


-ficer and of the-capturing ſhip, it might eaſily be aſcertained: whe- | 


quence indeed has followed from this alteration, namely, that as in 


never can preſume: that ſuch a flag officer would be ſo much fa- 
voured as to have an alteration made and the diſcipline relaxed in 


.of entitling ſuch a flag officer to ſnhare. And taking it in another 


one inconvenience, he ineurs another which does not preſent itſelf 


more is ſuch an inaccuracy to be expected ia framing an inſtru- 


anicle of the ſubſiſting proclamation, the flag officer is not entitled 
until he actually takes upon him the. ee And ſo in the 
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third clauſe, the flag officer there deſcribed ſhall not be entitled un- 


pronoun. The rule of grammar, of logic, and of law, is the ſame. 


moſt probable in which the ſtrict grammatical conſtruction coin- 
_ cides-with the profeſſed object and avowed policy of the inftru- 


holden to be entitled to a ſhare of ptizes, becauſe he had not left 


immediate power and authority of a flag officer to direct the mo- 
tions of a ſquadron, in which ſenſe it is uſed in the correſpond- 
ence between the Plaintiff and Earl Sf. Vincent; or in a more ex- 


and retains whilſtche-is continued in the ſame ſervice, whether ab- 


' correſponded direaly with the Admiralty, and had a table main- 


remains to conſider the conſtruction put on this clauſe by Earl &. 


dertakes to explain his own' meaning, we are not to extend the 
ſame by conſtruction. It is ſo in ſtatutes. But there ſeems to be 3 


CASES IN MICHAELMAS TERM 


til he actually receives ſome order from his ſuperior flag officer. 
Now, the word “ actually in the correſponding clauſes of the an- 
tecedent proclamations is not to be found. It would be ſtrange to 
ſuppoſe that an actual arrival ſhould be neceſſary, and be anxiouſſy 
required, to entitle the flag officer to his ſhare of prizes, and yet his 
actual continuanoe ſhould be diſpenſed with, even after it had been 
enforced. by an antecedent proclamation. Next I ſhall conſider 
what is the grammatical. conſtruction. Another” is a relative 


Liat relatio proximo antecedenti. There is no other antecedent but 
flag officer.” There is no other ſubje& of this part of the procla- 
mation. That conſtructien of the clauſe; in queſtion ſeems to be 


ment. The deciſion of the Court of Admiralty in the caſe of the 
St. Anne is founded on this conſtruction ; for the flag officer was 


the command under another flag officer. The word“ command' 
has two ſignifications. In a limited ſenſe it implies, either the 


tenſive ſenſe, the paramount authority which the flag officer holds 


ſent or preſent. The former meaning correſponds, in my judg- 
ment, with the true intent of the proclamation.” It cannot be dil- 
puted but that the Plaintiff had, in ſome ſort, the command; for he 


tained for him. Having conſidered the claim of the Plaintiff, it 


Vincent's Counſel, viz. that he was entitled to retain the command 
till he was ſuperſeded. That muſt have been the caſe if the fourth 
clauſe had been omitted, This is the © maledi&a interpretatio que 
corrumpit textum.“ What greater corruption of the text can there be 
than to annihilate' all its ſenſe and meaning? The proclamation 
ought to receive a liberal conſtruQion, the more eſpecially as it is 
explanatory of a former proclamation.” And, when a perſon un- 


. . clear 
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dear objection to it; which is, chat it renders the clauſe nugatory 
and ſuperfluous. It is a ſtrange ſuppoſition that the correſponding 
clauſe in the antecedent proclamation, which has a clear determinate 
meaning, ſhould be altered to introduce another clauſe deſtitute 
of all effect whatever. If there be two interpretations of a clauſe, 
and the one of them gives a clear meaning, and the other afhxes no 
ſenſe but what would otherwiſe be neceſſarily intended, it is eaſy 
to decide which of the two interpretations ought to have a prefer- 
ence. It ſhould be ſo conſtrued © ut res magis valeat. A ſup- 


poſed caſe. of hardſhip has been put at the bar; that a flag officer 


might be called home to conſult with the Lords of the Admiralty, 
and in ſuch event, it would be hard to deprive him of his ſhare of 


the prizes taken in his abſence. To that I anſwer, no ſuch caſe has 


ever occurred in the naval hiſtory of this country ſo far as I recol- 
lect. If it ſhould exiſt, it might be lamented. - But proclamations, 
like laws, are adapted to caſes that uſually happen. It has been 
argued at the bar in the preſent, as it was by the Counſel in the 
caſe.of the St. Anne, that the ſhare of the flag officer was given to 
him on account of his reſponſibility, and therefore, whilſt the re- 
ſponſibility laſts, his title to a ſhare muſt continue. I have not yet 
learned where that principle is to be found. It is not ſo expreſſed 


in the proclamation. The reſponſibility of the flag officer is not co- ex- 


tenſive or co- exiſtent with his title to a ſhare of prizes. It commences 
before he arrives on his ſtation and actually takes the command of the 


ſquadron, and may well continue after he has left the command to 


another. Is not a ſhare of the prizes proportionably given according 
to rank and ſtation to every commiſſioned officer? and are they not all 
reſponſible : in their ſeveral employs? If the flag officer in port, after 


leaving the command to another, be entitled, ſurely the flag officer 


before he has joined his ſquadron ought equally to be entitled, 
which is not the caſe. From hence I infer, that it was never in- 
tended that the title of the flag officer to a ſhare of prizes, according 
to the true intent and meaning, as well as to the ſpirit and the 
policy of the inſtrument, ſhould be co-exiſtent with the command. 
Suppoſe a flag officer, ordered to take the command of a diſtant 
ſquadron, loiters in port, and neglects to tranſmit. the orders he 
receives from the Admiralty ; ſurely he is reſponſible. .. And yet he 
is not entitled to a ſhare of prize-money by the proclamation. For 
theſe reaſons, 1 am of opinion, that judgment ones to be tos: the 
Phi, I | 
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beſt of my judgment, 1 have only to lock at the Proclamation with 


nature ought not to be conſtrued according to the ſenſe which, at 
the firſt reading of it, a perſon may put upon the words that it 
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\Lord\ALvaniey Ch. J. I cannot (ſufficiently lament that 1 
ſhould: be called upon to give my opinion upon the interpretation 
of a proclamation reſpecting a ſubje of this nature. But, as the 
law calls upon me to put a conſtruction upon it according to the 


reference to the ſubject which it concerns. I agree with my Bro- 
ther Roole completely in thinking, that a proclamation of this 


contains: for it relates to a ſubject which embraces a variety of 
conſiderations, and admits of a great number of refinements. It is 
impoſſible for any man to take upon himſelf to decide upon the 
conſtruction of a proclamation reſpecting prize, without inform- 
ing himſelf as accurately as poſſible of all the determinations that 
have taken place in courts of juſtice, and of the continued practice 
of the Admiralty with reſpect to the diſtribution of prizes under 
ſimilar proclamations. I lament the more that I am called upon 
to decide in this caſe, becauſe I confeſs that I feel this to be a 
very doubtful . queſtion. I the more lament it, becauſe the conſe- 
quenee of theſe doubts having impreſſed upon my mind an opinion 
correſpondent with that of my Brother Noole i is, that, as far as this 
Court is concerned, unleſs the parties ſhould defire it, no Judgment 
can be given. In conſtruing this proclamation Jam under the ne- 
ceſſity of inquiring what have been the former proclamations on 
the ſame ſubject, that I-may conftrue-this act of the Sovereign by 
his antecedent acts, comparing the one with the other, I muft 
therefore look back to the manner in which-the- firſt law upon the 
ſubject was promulgated by his Majeſty, i in whoſe breaſt the whole 
matter refted. Before the year 1740, it [muſt be admitted, that 
when a proclamation gave to the flag officers the ſhare ef prizes 
taken by ſhips acting under their command, it did not mean an 
actual command; it did not mean an exiſting command operating 
upon the particular ſervice then done; but it was underſtood, and 
it was, I think, admitted in argument, hit before that time, and down 
to the year 1744, the moment that an officer was appointed to any 
command he was conſidered as directing every operation that was 

done by any of the fhips which were under that eommand to 

which he was appointed. It was therefore an ideal direction, not 
an actual one that was ſufficient. With reſpect indeed to inferior 


captuins and other officers. of inferior rank, actual co · operation and 
* aaſſiſtanee 
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AMiſtzncein' the capture itſelf was neceſſary, The words of the 
proclamation” which ſpeak of ſuperior officers are, © directing or 
eſſiſting. Then what has been underſtood to be meant by the word 
0 directing?” It need not be immediate direction by the party 
pimſelf; for i it has been uniformly admitted in the argument, that 
direction given by one officer devolves upon his ſucceſſor who 
does in his place, and will be conſidered as his direction. Then 
am to underſtand that up to the year 1744 this was the re- 
«vet law feſpecting the diftribution of prizes among ſuperior of- 
ficers ; namely, that every ſuperior officer wag conſidered as direct- 


nad; and that he tock it with all its rights, although he himſelf 
had never done any one act in purſuance of that command; that 
erery direction given by the perſon in whoſe room he came 
devolved: upon him; and there was a conſtructive direction at: 


as it ſtood” prio or. to the hear 1 744. In the proclamation of the 
year” 1746” the words 3 amongſt ſuch flag: -officets as ſhall be 
aQually on board or direcking and aſſiſting;ꝰ but that is eorrected; 
and I am Happy to find it is, becauſe if it had not it would have 
raiſed” a difficulty; the word * and“ is changed into the word 


board, or to any perſon who either actually or legally ſhall be con- 
idered as directing or aſſiſting in the capture.“ Then, before 
the year 1744; ſuch was the law: whether abſurd or not, whe- 
cher it led to conſequences 1 injurious to the ſer vice or nor, I do not 
take upon myſelf to decide. But, unqueſtionably, that was the 
underſtood practice, and I call it the law of the navy. In the pro- 
clamation of 1744 the King thinks fit to add a reſtriction to this law, 


no actual affiſtance. Now, let us ſee to what extent he ſo reſtrains 
t I ſuppoſe an inconvenience had been felt, that officers were 
11 9 at home and perhaps never went out at all: and there- 
fore the King thought fit to alter the law to a certain degree. The 
proclamation of 1744 goes on pretty nearly in 'the ſame words 
with reſpect to veſting the prize as that of 1740, vis. But, in 
afe any prize ſhall be taken by any of his Majeſty's ſhips of war 


being atually on board, or direing or afliſting in the capture, 
ſhall have one eighth. „ Then it proceeds to ſtate, WARE ſhall be 
Vol. III. e the 


ing, who had that command which the perſot giving the direction 


ching to his petſon. That; I I think, is the fair import of the law 


which imputes'a virtual direction to perſons who really have given 


under the command of a flag or flags, the flag officer or officers 
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or,” and it r now ſtands that the prize is due to thoſe that are on - 


7 prizes,” under whatever command the ſhips may be left, whether 
| under the command of a perſon of his own rank, or an inferior 


perſon of a ſuperior flag or not. underſtand, that many eminent 


the right which would have been given by the ſuppoſed devolution 


home ſhall ſhare in any prizes that ſhall be taken by the ſhips which 
he has left behind, after he ſhall have got out of the limits of hi; 


whatever, the chief flag officer returning home after he has paſſed 


1756, to ſubſtitute in the room of thoſe plain words I before ſtaicd, 
and which would have left no room at all for doubt. If it had 
been the object of his Majeſty to lay down that, from the moment 


could not have made the words plainer, except by aſcertaining the 
particular time at which this ceſſation of his right ſhould take 
place: inſtead of this, however, the words before ſtated are ſub- 
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the caſe of a flag officer returning home; and in order to narrow 


upon him of all the powers given to his predeceſſor, it declares 
as a reſtriction upon the right, © that no flag other returning 


ſation.” Nobody, I apprehend, will deny that, as the caſe 
ſtood upon that proclamation, if a flag officer had returned home 
leaving his ſhips under the command of a; captain and not 
a flag, he would equally bave ceaſed. to be entitled to his 
ſhare. | Moſt certainly he would. The meaning is this; we wil 
not permit an officer, after he has left his ſtation, to ſhare in any 


rank. It is a poſitive regulation, that under all given circumſtances 


the limits of his command, ſhall ceaſe to have any ſhare of prizes 
taken by the ſhips leſt behind, without conſidering whether thoſe 
ſhips, when he is ſuperſeded, ſhall. be under the command of a 


perſons think that was the beſt policy, and that as ſoon as the 
commander in chief went beyond the limits of his command, and 
ceaſed to be capable of giving directions, he ſhould. be conſidered 
as if actually dead with reſpect to prizes. Thus the matter 
ſtood upon that proclamation; in the application of which no 
doubt could have ariſen except from the difficulty. of aſcertain- 
ing the very moment he had paſſed the limits, which, how- 
ever, IL do not apprehend to be attended, with ſo. much diff- 
culty.; as may be ſuppoſed. But his Majeſty was not, ſatisfied 
that this was the proper rule, and in the year 1756 the preſent 
proclamation was ſubſtituted in the room of it. And now we 
are to confider what ought to be the conſtruction put upon the 
words Which his Majeſty has thought fit, in the proclamation of 


an admiral quitted his-ſtation he ſhould loſe: his prize - money, be 


. 7 Aiiruted, 


Jo . 
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ſtituted, and they are the words which unfortunately give riſe to 1802. 
this queſtion. The former proclamation had reſtrained the right Nee. 
to the caſe of the commander in chief giving directions, and acting 13 
in his ſtation. | Inſtead of that, the King has thought fit, as I think, 
do take away part of that reſtriction. When I look back and con- 
ſider the adjudged caſes that have taken place ſince, I am bound 
to ſay that this was not meant to make the rule more rigorous, but 
was rather a relaxation of it. I do not enter into the policy of the 
alteration, having nothing to do with that. When Lord Sz. Vin- 
ent had ſet ſail to come home, can any body doubt that he might 
have returned back? Indeed the rule no longer reſts on the circum - 
| tance of the commander having paſſed the limits of his ſtation, 

The perſon who ceaſes to have a right to prize-money is © an ad- 
miral returning home, leaving ſhips-to act under another com- 


mand. It is ſaid theſe words, under another command,” are 
nugatory. They are ſo if they mean only what is now contended 
for, becauſe the ſhips muſt be left under another command; he 
could not go away without leaving them under ſome other com- 
mand. Then, was it meant that an admiral returning home, if he 
did not leave the ſhips 70 a# under another command, (for I cannot 
help thinking that there is a great deal in the words “ to act,“ 
ſhould not ceaſe to ſhare in prizes? If it meant only what the for- 
mer proclamation did, he muſt have left ſhips to act under ſome f 
other command ; for the law would create a command in the 
perſon next in ſeniority to him. Therefore I cannot help think- 
ing bis Majeſty muſt have meant another command with reference 
to ſomething ariſing out of the nature and uſage of the ſervice. 
And 'what is conſtrued another command under thefe words is 
the only queſtion. ' Now I think a great deal ariſes from the word 
« home,” if we attend to the policy of this regulation. If it were 
meant to encourage perſons to remain upon their ſtations, and not 
to invent excuſes for returning, but that they ſhould do ſo at the 
peril of loſing their ſhare of prize, why ſhould the words return 
home“ only have been uſed? why ſhould not the proclamation 
have faid, * abſent from their ſtation, leaving ſhips under another 
command ? Suppoſing Lord Sr. Vincent, inſtead of coming home, 
had obtained leave to go to Zion for his health, he then would 
not have fallen within theſe words; he would us have been an 
admiral returning home, leaving ſhips or veſſels to 5 act under an- 


other command ; but he would have been an admiral leaving ſhips 
7" 0 | | under 
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will contend that he could not have ſhared then. Therefore, TH 


of that proclamation meant to make a very effential alteration in 


fleet to act under the command of a- perſon. to be appointed in bis 


is contended ought, to be the object of the proclamation. And 
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RPE the command of the next flag officer. I ſuppoſe nobody 


I ſee what theſe words are, I cannot but. conceive that the framers 


the regulations reſpecting an admiral quitting his ſtation; and that 
it was not the intention that it ſhould include every man that 
ſhould leave his ſtation for any reaſon whatever; but that an 
admiral under the particular circumſtances of returning home leay- 
ing the ſhips under another command, though he continued in the 
commiſſion, ſhould nat ſhare in prizes. now come to conſider the 
meaning of the words another command.“ It is faid that by theſe 
words muſt be meant the command of another flag officer. Now | 
confeſs I do not ſee any neceſſity for that. I think his Majeſty 
muſt have meant by the words another command,” that when an 
officer comes, back from his ſtation, not temporarily, not with a de- 
termination of returning, but with an; intention of leaving the 


room, that officer ſo returning ſhall not ſhare. The former words 
would have auſwered every: purpoſe if the object had been what it 


therefore bis Majeſty having thought fit to alter theſe words, we 
are bound to conſtrue, them according to the uſage of the navy 
with reſpect to the ſubject matter, and to put ſuch an interpreta- 
tion upon them as will give a real effect to the words, and not a 
nominal one. This! is the conſtruction I put upon the proclama- 
tions themſelves, without any aſſiſtance from adjudged caſes. It 
remains then to be conſidered whether any interpretation has been 
put upon them by ſubſequent uſage. There was ſome evidence 
of uſage which I did not think ſufficient to conſtitute an uſage. 
Let us then conſider. the adjudged caſes; each party. inſiſting as 
they do, that the adjudged. caſes, as far as they go, are in his favour. 

The caſes are, Taylor v. Lord Harry Pauleti, Pigott v. White, Jobn- 

fione v. Marget/on; and. laſtly, the caſe of the Saint Anne; a calc 
which, if we can collect the opinion of the learned judge who de- 

cided it, is undoubtedly of the greateſt authority, and ſuch as 

ſhould be glad to recur to in a. queſtion like the preſent, which I 

do not profeſs to decide without conſiderable doubts. In the ſirſt 

caſe of Taylor v. Lord Harry Pauleit, the Plaintiff, who was cap- 

tain of a ſhip under command of Lord H. Paulett, failed: under or- 

ders to cruize from bis lordſhip, Whos before the prize was taken, 

8 | | was 
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0 ſuperſeded by Admiral Smith, upon which the Plaintiff inſiſted 1802. 


he was entitled to the whole ſhare. There Lord Mansjield was N 


: clearly of opinion that the captain was certainly under the com- V: 


mand of ſome flag officer 3 but whether under the command of 8 


Admiral Smith or Lord Hurry Pauleit, was not material to the 
claim of the Plaintiff. © He certainly did act under the command | 
of c one or the other: conſequently' the whole ſhare did not belong 
Wes him. The opinion of Lord Minsfield | in that caſe ſhews that 
there is no neceflity i in point of law that a flag officer ſhould ſhare; 
only that i there ſhould be any flag officer commanding, he ſhould 
be ala to his eighth. The next caſe is chat of Pigott v. White, 
which certainly throws ſome light upon a ſubſequent point of 
this caſe, w which I will juſt mention before I cloſe what 1 have to 
tiy, namely, Lord Net Ven“ 8 right to ſhare, ſuppoſing Lord St. Vincent 
not to have any right, upon which. 4 great queſtion Was raiſed at 
the trial, which may poſlibly be the fubject of diſcuſſion hereaftet | 
before another tribunal. But the caſe of Pigott V, White, 1 think, 
determines only this; that when Admiral Pigott came upon his 
Ration and gave orders to Admiral Digby, he, as it were, adopted 
the orders given by Admiral Digby, and took them to himſelf; and 
that very ſhip to which Admiral Digby had given orders was from 
that time to be conſidered as acting under his orders. It goes a great 
way, however, towards proving that if Lord Netſor may be conſi- 
dered 7 as a perſon having another command, he muſt be conſidered 
as Having virtually directed Captain Digby, as well as the other ſhips. 
But I think that caſe proves nothing 1 more. Then comes the caſe of 
Fobnſtone v. Margetſon, which was argued twice here. It is very 
true that the judgment does not touch this point. It only decides 
that previous to the capture, Jobnſtone had, to all intents and pur- 
poſes, ceaſed to have either an actual or virtual command over the 
officer commanding the capturing ſhip. The argument proceeded 
upon grounds nearly ſimilar to the preſent, but the Court did not 
chooſe to decide upon them. The point there contended for was 
_ at leaft doubtful at that time, and certainly may have been conſi- 
dered as ſuch ever ſince. It was argued, that there muſt be another 
lag officer, under whoſe command the captain muſt paſs. But it 


— 


was thece anſwered, that the fourth clauſe of the proclamation does I ME 


d not imply that another flag officer muſt be left in command, for 
that the command of the ſenior captain left behind was ſufficient to 
anſwer, the words of the proclamation,” and it was not neceſſary 
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5 that WE flag officer ſhould be appointed to put an end to Com. 
modore Folmſlone's command, which determined by his appoint- 


ment to the expedition againſt the Cape of Good Hope: Where a 


flag officer quits his ſation to return home, the command devolves 
upon the ſenior captain. But if it be thus when he is returning 
from his ſtation; it muſt be ſo when his command is actually deter. 
mined, Theſe were the arguments; and I think they were very 
eonclulive. . At leaſt I think that, independent of the authorities, 
they were well founded. I admit, however, that the caſe deter- 
mined nothing, for though the point was raiſed, we cannot find 


the leaſt inclination in the Court to decide either one way or the 


ther. Then comes the caſe of the Saint Anne. . I admit that the 


learned judge has not decided that caſe upon the point which ariſes 


here, becauſe he decided it upon the ground that Admiral Murray 
bad not abdicated his command. But I ſay that would not have 


been the ground of this deciſion if his opinion had coincided with 
what the King's advocate at the latter end of his argument threw 
out, namely, that the command muſt deyolve upon a flag officer, 
or it will be at an end. I have looked carefully into that caſe, 
All the arguments of the King 8 advocate, till the very laſt, are in 


favour of the Defendant in this action: for he contends through- 


out, that an officer, in order to be barred, mult have left the ſhips 
under the command of ſome perſon ſuperſeding him in the very 
command. which he was then leaving; and that if it was a tempo- 
rary abſence ouly, he would not be barred... The eircumſtances of 
that caſe were almoſt the ſame as in the preſent caſe, with. this dif- 


ference only, that Captain Mowatt was not an admiral. Admiral 
Marray's orders to him were as ſtrong and; as extonſive as thoſe 


which Lord, St. Vincent gave to Lord Keith. He put under his 


command por margin the very ſhip, by name which took the pre. 


* Yd are to take under your command the ſhips i in the margin,” 


of which La Raiſon: was one, 80 that, to: all intents and purpoſes, 
there was as complete a command devolved. upon. Captain Mowatt - 


as upon Lord Nelſan: with the difference only, that. one had a 


Es logs 35 ores had not. Admiral 2 having leſt the hips 


7 with a Se e as- e e wrote this letter 'VE. x Where 
281 think it neceſſary to proceed to England in his Majeſty" s Sip 


. Cleopatra without loſs. of time, you are hereby required: and di- 
25 N n the time of my nen. or and the arrival of 
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. commander in chief on this ſtation, to rake the ſhips and 
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ele named in the margin under your command, and any other 14. NsLson 


ſhips commanded by a junior officer to yourſelf.” Then, had he 


ett the ſhips under another command ? It was determined he had 


not. But it was ſaid the learned Judge determined that cauſe upon 


this ſimple” circumſtance, that the perſon whom he then left in 


command was not à flag officer. "op is not neceſſary for me to 
ſtate at length the arguments, but in every one of them, except 


the laſt, it is firongly urged by the King's Advocate that the words 


of the proclamation muſt be underſtood of one who had actually 


and intentionally quitted and abdicated his command. Then he 


goes on to give inſtances of his not baving done ſo, ſuch as his 
ſecretary” s ſalary being continued, and that the duties and emolu- 
ments of his office muſt be deemed reciprocal; that he muſt be 


Aill conſidered as a perſon not having abditated his command or 


ſelt it for the purpoſe of putting it under another command within 


the meaning of the proclamation. Then he fays the whole clauſe 
mut be underſtood to refet to another appointment under a flag 


officer, and like a judicious advocate He avails himſelf of that 
ment; Then comes the judgment of the Court; and if Sit 
Witham Scort had put the ſame conſtruction upon the proclamation 


Which we are called upon to adopt on the part of the Plaintiff, I 
eat cöncetve that he could have given the ſort of judgment that 


he dich give, for it would have been a much ſhorter aufwer to Have 


bad that Admiral Murray miſt Have left the thips under another 


ebinwdatid, with which command Captain Mo,, wis not in- 
veſted, the. meaning of the procharnation being * left under the 


oommatid of another flag.” If that had been Sir William Scott's 
opinion, I cannot but heners that it wocle have been the foundation 


der Samet, nüt beezufe be was net an d- 


miral, but that it would have been another command if Admiral 
Murray had come home with an intention of abdicating his own 


command. The judgment is very mort, and plainly proceeds on 


the mere point of Admiral Murray's not having abdicated the 


- command: and there is not one ſyllable which falls from Sir 1. 
lam Scott from hence it can be collected that he would have "gs 
of afferent opinion if Captain Mowart had been a flag ace. | 


eaunet help, therefore, thinking, that the conſtrüction which 1 


| n Jeg 3 upon the ptoclethition was not that which is 
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| 1802. 79805 now n to be put upon it by che Plaintiff. ” And I conſider 
Ts = that caſe, though not a determination upon the point, yet indi. 
: catixe of the opinion of a very great Judge reſpeQing the conſtruc. 
„ of this proclamation. This being the caſe, let us conſider 
„„ What ume took place to indicate whether Admiral Lord 
65 . Vincent was or was not an officer returning home with an in- 
fention of leaving ſhips to act under the command of ſome ſuperior 
officer to be appointed in hfs. room: for I do admit that if he 
came home, or was recalled, not for 2 temporary purpoſe and with 
an intention of returning back again, but leaving, ſhips to act under 
5 another command, not his own,: Lord Neon would be. entitled. 
. Lord Nelſan was, according to my apprehenſion, acting during 
the whole time under the command of Lord St. Vincent. It is true 
khat the letter which Lord St. Vincent wrote has the word * relin- 
quiſh“ in it: and it does appear from thence that he had ſome 

| . thoughts. of totally relinquiſhing the command. But Lord 5, 
e Mncent (aid, he ſhould not relinquiſh the command till circum- 
DET ſtances made it neceſſary. He was told, * Whenever your health 
requires it, you may come to Great Britain.” Nor did he come 
to Great Britain with an intention of relinquiſhing that command. 

. 1s there any thing i in this from, whence ! it can be collected that he 
came home, the Admiralty having an intention to appoint another 
commander to ſuperſede him? When Lord St. Vincent came home 
he was received as commander in chief; he was correſponded with 
a commander i in chief; he gave orders as commander in chief; 
and it was a conſiderable time before he actually reſigned chat 
„ 5 command and another officer was appointed. Now, who was the 
commander under whoſe virtual orders Captain Digby ated? I fay 

| Lord St. Vincent; he never left that command. I think Lord 
„ Nelſon was acting under Lord St. Vincent s orders; ; the latter being 
the commander of that ſquadron, though he was not within the 
limits of the ſtation, which was made unneceſſary by the proclama- 4 
9 2 5 tion of 1756. He was not an admiral « returning home ;”' for | 
my great ſtreſs upon that. I cannot conceive that if the words 
had been meant to apply to every caſe where ſhips were left acting 

: under a flag officer, they would be confined. to the caſe of an 
| officer returning home; for the ſpirit of the proclamation then 
. would be, that whenever . one flag officer left the fleet under the 
„ 3 command of another flag officer, the former ſhould have no ſhare, 
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the words leaving the ſhips to act under ancther command.” 


The facts are indicative that he was in the very ſituation in which 
Admiral Murray is pronounced to have been by Sir Milliam Scott. 


Ile had not left the ſhips to act nnder another command. And I 


conceive that authority. goes to prove that Admiral Murray had 
not left the ſhips under another command, not becauſe the perſon 
happened not to be a vice-admiral, but becauſe Admiral Murray 


had not abdicated the command. Then the conſtruction I pur 


upon it is the ſame with my Brother Rooke's, I do not pretend to 
fay I look upon this as a very clear caſe; far from it; I have 
turned it over and over again in my mind. I am under the neceſſity, 
however, of putting the beſt conſtruction I can upon the proclama- 
tion, and of making it conformable to what I conceive to be the real 
intention of his Majeſty. Upon the whole, I am of opinion that 
the proclamation of 1756 did not mean to enforce or to extend the 
proclamation of 1744; that it meant to explain it, or rather to 


relax it, and to ſay, that a commander in chief, merely going out 


of his ſtation, and ceaſing to execute the active duties of it, ſhould 
not therefore be excluded from prize; but only where he put the 


fleet under the command of ſome other perſon who was to take 


his ſtation, and fill that poſt which he before had filled. I cannot 


put any other conſtruction upon the words ** returning home.“ 


And I confeſs I have not heard that difficulty anſwered which was 
urged at the bar, and which my Brother Rooke referred to; namely, 


If Admiral Murray had left a vice-admiral, then he would have 


left the ſhips under another command : - but if that vice-admiral 
had died, then would Admiral Murray s right have revived or 


not? I am extremely ſorry to be under the neceſſity of giving an 


opinion by which the parties will be deprived of the benefit of any 
judgment in this Court. My opinion, however, is, that by the 
true conſtruction of this proclamation the words © another com- 


mand” do not refer to the command of a perſon acting under | 


the orders of the officer who quits the ſtation ; but that the pro- 


clamation was only intended to exclude from ſharing, in prizes a 


commander who, without any intention of returning, comes home 
and is ſuperſeded by another officer, The conſequence is, that 


there can be no judgment given by the Court, unleſs the parties 
Pray to have a judgment given. « 


On an intimation from the counſel for the Plaintiff that they 


wiſhed the judgment of the Court to be pronounced againſt their | 


For. I. f 4 E 


client, 
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Now. 29th. 


If a H fa. iſ- 
ſue »gainſt 


one of ſeveral 
partners, the 
Court will 
not at the re- 
queſt of the 
partnerſhip- 
creditors giie - 
che ſheriff 
time to re- 
tarn the writ 
until an ac- 
count can 

be raken of 
the ſeveral 
\claims upon 
the partner- 
hip pro- 
Perty. 


fieri facias to the firſt day of next term. 


| moiety in the ſame manner as the Defendant himſelf had done, 


ant had any intereſt whatever the ſheriff was bound to take the 


above rule would prevail at law, and in Pope v. Haman, Comb. 


CASES IN MICHAELMAS TERM 
client, in order that the caſe might be carried into a court of error, 


Mr. 3 Heath withdrew his opinion and the Court gave 
| Judgment for the Defendant, 


PARKER V. PIS TOR. 


1 was a rule calling on the Plaintiff to ſhew cauſe why the 
ſheriffs of London ſhould not have time to return a writ of 


The Defendant was one of two partners, and the application 
was made on the part of ſeveral creditors of the partnerſhip, and 
the object was to prevent the partnerſhip goods from being ſold 
until an account could be taken of the ſeveral claims upon this 
property. 

Bei Serjt. who obtained the rule, abliived; that the ſheriff was 
only entitled to take poſſeſſion of an undivided, not of a ſeparate 
moiety of the partnerſhip goods; that he could only hold that 


and that as the Defendant was not entitled to ſell the partnerſhip 
good without the conſent of his partner, the ſheriff ought not to 
be obliged to do ſo by a writ of venditioni exponas. He men- 
tioned a caſe in the Court of King' s Bench where a ſimilar appli- 
cation had 'been made, which ſtood over ſeveral terms, and the 
rule was at laſt made abſolute by conſent, the Plaintiff having been 
driven to give that conſent in conſequence of Lord Kenyon ſaying 
that the Court would enlarge the rule from time to time until the 
parties did conſent. He alſo referred to EAdie v. Dav! jn, Doug. 
65. and Taylor v. Field; 4 Vef. Jun. 396. where it was holden that 
the joint property of an inſolvent partnerſhip taken in execution 
for a ſeparate debt could not be retained Againſt the Joint cre- 
ditors. 2 60 

" Lens Serjt. contra, inſiſted that this was merely the common 
caſe of partnerſhip goods taken in execution ; that if the Defend- 


partnerſhip goods and ſell them ; if not, he ought to return nulla 
bona. He obſerved that in Taylor v. Field it was admitted that the 


1 5 this diſtinction is 2 at, Holt 15 J. laying, „upon a 
4 Wagen 
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jndgment againſt one co- partner the ſheriff may take the goods of 
both in execution, and the other co- partner hath no remedy at law 
otherwiſe than by retaking the goods if he can ; for the vendee of 
the ſheriff becomes tenant in common with the other co-partners.” 
The Court were of opinion that there was no ground for their 
interpoſition; that it was a very plain caſe at law, and that all the 
difficulties were to be encountered in equity; that the ſafeſt line 
of conduct for the ſheriff to purſue was to put ſome perſon in poſ- 
ſeſſion of the Defendant's ſhare as vendee, leaving him and the 
parties intereſted to conteſt the matter in equity, where a bill might 
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be filed, ſtating that he had taken poſſeſſion of the property, and 
praying that it might not be diſpoſed of Hagil all the claims were 


bo cal 
Rule diſcharged. 


CHAPMAN v. KooPs. 


Ars was a rule calling on the Plaintiff to ſhew cauſe why it 
"ſhould not be referred to the prothonotary to inquire if the 
Defendant had any and what intereſt in the effects and premiſes 
ſeized by the ſheriff under an execution at the ſuit of the Plaintiff. 
It appeared that the Defendant was one of twenty-ſix perſons car- 
rying on the ſtraw paper manufactory, an undertaking for which 
a patent had been granted to five perſons originally, and then an 
act had paſſed enabling them to multiply the ſhares. Under that 
act the ſhares had been multiplied to twenty-ſix, and the Defend- 
ant, for a ſeparate debt of his own of gooo7. having been ſued to 
execution, the ſheriff had ſeized and put an officer into poſſeſſion 
of the Defendant's undivided intereſt in the manufactory. This 
application. was made by the twenty-five other patentees, who 
ſtated that Koops was indebted to the concern in more than the 
amount of his ſhare. 
Shepherd Serjt. ſhewed ans and inſiſted that if the Defendant 
had any intereſt in the property the execution was regular ; 3 if 
not, it was the duty of the ſheriff to have returned nulla bona ; and 
that if the other partners Were deſirous of removing the incon- 
venience of the execution, they might become Pyrchadees: when 
the ſherifl proceeded to * 0 mae 1 


" Cockell 


Nov. 29th. 


Af Ja. hav- 
ing iſſued 


agaipſt the 
effects of the 
Defendant, 
who was 
Jointly con- 
cerned in a 
manufactory 
with 25 other 
perſons, to 
whom he was 
indebted to a 
greater 
«mount than 
his whole 
ſhare, and 
the ſheriff 
having ſeized 
the whole of 
the partner- 
ſhip proper- 
ty, the Court 
refuſed tu re- 
fer it to the 


prothonotary 


to inquire 
what was the 
Defendant's 
intereſt in the 
eftects ſeized. 
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ſo; and that with reſpect to the juriſdiction of the Court, it had 


enter into partnerſhip they muſt be aware that the ſeparate con- 


ſuch a ſtep in this caſe. Indeed I can hardly conceive a caſe in 
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Cockell and 92 Serjts., if ſupport, of the rule, urged that un- 
leſs the Court interfered the whole manufactory would be at a ſtand; 
that it was not in the power of the parties who now applied to the 
Court, to compel the ſheriff to return the writ ; that ſeveral caſes 
had taken place in the King's Bench, where it had been referred to 
the maſter to take ſimilar accounts without any conſent being ſtated 
in the rule, and though in a late caſe it was exprefled to be by con- 
ſent, yet it appears that the Court drove the parties to that conſent 
by threatening to enlarge the rule from time' to time till they did 


always been deemed competent to them to e to Nr an 
improper uſe of their own proceſs. 

Lord ALVANLEY Ch. J. I hope this will be the laſt application 
that will be made to this Court of a ſimilar nature with the preſent. 
It appears to me to be moſt clear that without the conſent of all 
parties the Court has-no right to reſtrain the Plaintiff from taking 
advantage of the execution which he has iſſued. When perſons 


cerns of each partner may in ſome caſes introduce a variety of 
claims very inconvenient to the general partnerſhip concern. By 
the law of England the creditor of any one partner' may take in 
execution that partner's intereſt in all the tangible property of the 
partnerſhip, and will thereby become a tenant in common with the 
other partners. This the Plaintiff has done, and we are deſired to 
reſtrain his execution, | becauſe it is alleged that he ſtands in the 
ſhoes- of a partner, who would not have a right to moleſt the 
other partners until all accounts between them had been ſettled. 
But if the other partners wiſh to take advantage of this circum- 
ſtance they ought to file a bill in equity againſt the vendee of the 
ſheriff, or they may buy i in the property when put up to ſale. It 
has been ſaid that the Court 6f King's Bench would ſuſpend the 
Plaintiff's execution until he conſented to an account being taken 


before the Maſter ; but I do not think we are authoriſed: to take 


which we ſhould be authoriſed ſo to do. 

Rook J. (a) If it had been ſhewn that the Plaintiff had been 
making uſe of the proceſs of the Court for the purpoſes of oppreſ- 
ſion, it would afford ground for the Court to interfere; but here 
he is only allerting a fair common law right, from the exerciſe of 


* 


(a) Mr. Juſtice Heath was abſent, 
8 which 
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hich there is no pretence for reſtraining him, fince no miſcondu& 
has been ſuggeſted. Nor are we authoriſed to refer to our officers 
ſuch matters of account as are the proper ſubjects of inveſtigation 
in a court of equity. a 

CAM BRE J. Nothing has been ſtated t to ſhew that any impro- 

-per uſe has been made-of the proceſs of the Court. The law has 
determined what property the ſheriff may take poſſeſñion and diſ- 
poſe of under an execution; and we cannot erect ourſelves into a 


Court of equity for the purpoſe of taking accounts without the con- 


ent of the parties. The caſe of Eddie v. Davidſon, Doug. 651. 
which has been teferred to in ſome of theſe caſes) is eſſentially dif- 
ferent; there the application was made by the aſſignees of one part- 
ner to have a moiety of the produce of the goods taken in execu- 
tion for a debt of the other partner, but no objection was made to 
the ſale by the party applying, or to an account being taken by the 
Maſter by the party levying, though he denied the title of the in- 
ſolvent partner to any of the goods. The ſhort objection to this 
application is, that the Court cannot direct a partnerſhip account to 
be taken without aſſuming A Juriſdiction that does not belong 


to it. 
1 Rule diſcharged. 


 TovuTENG and Another v. HUBBARD. 


1 0 was an action brought to recover damages againſt the De- 
fendant for not employing a ſhip in purſuance of an agree- 
ment for that purpoſe. It came on to be tried before Lord Alvan- 
Tey Ch. J., and a ſpecial jury, at the fittings after laſt Michaclma⸗ 
term, when a verdict was found for the Plaintiffs for the ſum of 
7481. ſubject to the opinion of the Court on the following caſe. 
The Plaintiffs being owners of the Steediſb veſſel called the Eco- 
-nomy of Stockbolm, on the 43th December 1800, entered into the 
following memorandum for chartering the ſaid ſhip to the Defen- 
dant. 

5 9 A 13th Dale 180 00. 

Memorandum for Charter. 

It is this day mutually agreed berween Hans Peter Schonberg 
for and in behalf of the owners of the good ſhip « OT veſſel called 


Britiſh Government, 
of, entitle himletf to recover the freight againſt the Brin merchunt. 


RE . the 
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Cruarman 
* 
Kooys, 


Nov. 29th, 


If a Bririfh 


merchanc. 
Charter a 
Swediſh (hip 
on a vovage 
to Se Mi. 
chae!'s for a 
cargoof front, 
and the char- 


ter party 


contain the 


uſual excep- 


tion againſt 
the reſtraint 
of princes, 
and the ſhip 
be prevented 
from reach- 
ing St. Mi- 
chael's within 
the fruit ſea- 
ſon by an 
embargo Jaid 
on Swe 


veſſels by the 
the Sed: ;/ owner cannot, by proceeding on the voyage alter the embargo i is taken 


# 
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i802. the Economy of Stockbolm,. of the burthen of 180 tons or there. 
 Toursxoe abouts, now lying in the river Thames, whereof the ſaid Hans Peter 


and Another Schonberg is maſter, and Mr. William Hubbard of London, mer- 


5 . 


HuBBaRD. chant ; that the ſaid ſhip being tight, ſtaunch, and ſtrong, and 

5 every way fitted for the voyage, ſhall with all convenient ſpeed, 

=. al and proceed to Ponte del Cada, in the iſland of Sr. Michacl', 

or ſo near thereunto as ſhe may ſafely get and there receive "20h 

the factors or agents of the ſaid merchant a full and complete cargo 

ol fruit in boxes, (London market boxes), not cheſts, the merchan; 

or his agent at St. Michael's to furniſh the neceſſary papers for 

declaring the cargo to be neutral property, not exceeding what ſhe 

can reaſonably ſtow and carry over and above her tackle, apparel, 

proviſions, ; and furniture, and being ſo loaded ſhall therewith pro- 

ceed to the port of London, or ſo near thereunto as ſhe may ſafely 

get and deliver the ſame on being paid freight by the merchant, 

his executors, adminiſtrators, or aſſigns, at and after the rate of 

nine ſuillings and ſixpence per box, with five per cent. primage, 

with two thirds port charges and pilotage, as cuſtomary (reſtraint 

of princes and rulers during the ſaid voyage always excepted), one 

half of the freight to be paid at unloading and right delivery of the 

cargo, and the remainder by a good bill on London, at one month 

after date from the time of delivery. Forty running days are to be 

Allowed the ſaid ſhip at Ponte del Gada, and delivering at London, 

"Demurrage ten days at three pounds per day, over and above the 

ſaid laying days. Penalty for ane erfarffanee of * agreement, 

one thouſand pounds. | 

= 66 . Sconberg, 

« Signed, bein g firſt Ws ſtamped, i illiam Hubbard. 

in the preſence of | 5 t . 
pn | 2 Samuel Marſhall. Vo) 

.On the 22d day of December 1800, which. was as foon as the 

thip could conveniently ſail, ſhe. departed from London on her ſaid 

voyage, being tight, ſtaunch, and ſtrong, and every way fitted for 

the voyage; but .after-ſhe had proceeded ſome diſtance ſhe was 

'driven back- by contrary winds, .and on the 1 5th January 1801, 

| ' ſhe was ſtopped in Ramſgate harbour by an embargo from the go- 

3 vernment of this country upon all-Swedi/þ veſlels, and detained by 

virtue of the ſame till the 19th of June following. The ſeaſon for 

"ſhipping fruit at St. Michael's was then over, the lateſt time for 

ſhips * from this country: in order to have the · benefit of a 

8 . 17 ſealon 
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he conveniently could after the ſhip was releaſed, to wit, on the 
2d July 1801, informed the Defendant that the ſhip was ready to 
proceed upon her voyage in purſuance of the memorandum for the 
charter, and offered to deliver up the letters of advice the Defen- 
dant had before given him to his correſpondents at St. Michael c, 
if che Defendant would give him others in their ſtead. The De- 
fendant declined giving him any anſwer till he had conſulted his 
attorney, and on the 4th July the Defendant gave the captain the 
following written notice, vis. Mr. Hant Peter Schonberg. As 
the ſhip Economy, which I chartered of you on the 19th December 
1800, in conſequence of the late embargo laid by the goverament 


on her voyage, according to the terms of the ſaid charter- party, 
whereby the ſame charter-party was terminated and at an end; but 
as I underſtand it is your intention now to proceed to Sr. Mi- 
chazl*s, I hereby give you notice that the ſhip cannot be poſſibly 
loaded. there, the ſeaſon for ſhipping fruit being long ſince paſſed } , 
and your now, making ſuch voyage muſt, as you well know, be 
wholly uſeleſs and nugatory. Dated the 4th day of July 1801. 

(Signed) « William Hubbard.” 
In the month of January 1801, after the ſame embargo had ta- 


letters of advice, but he refuſed to deliver them up, and ſaid he 


that time no notification was made by either party that the con- 


Defendant, as before mentioned. The whole freight of the ſhip, 
pocket by the expences of ſailing upon the voyage till the ſhip was 


the verdict was given. 


Plaintiff was entitled to recover either the ſaid ſum of 7487. 25. 6d. 
or the ſum of 3974 6s, 64. or Wy part thereof; Lf not a en to 
be entered. | 


(caſo being the latter end of February ; but the captain, as ſoon as 


of Great Britain on all S7wedi/b veſſels, could not nor did proceed 


ken place, the Defendant applied to the captain to give back his. 
would deliver them to the agent for the owners in town. From 
tract ſhould not be proceeded upon till the captain applied to the 


under the memorandum for the charter, would have amounted to 
7491. 25. 6d., but the actual damage the Plaintiffs ſuſtained out of 


driven back, by paying the ſailors during the embargo, and by the 
.damages ſuſtained, amounted to the ſum of 3971. 65. 64., for which 


The queſtion for the opinion of the Court was, whether the 
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3 1802. This caſe was twice argued; firſt in E Mer term laſt by Bayley 
eme Serj, for the Plaintiffs, and Beſt Serjt., for the Defendant ; and 


and Another again in Trinity term, by CON Serj. for the former, and Lens 
Fuszanp. | _ for the latter. +7 1, 


Arguments for the Plaintiffs. The embargo laid upon Sed; ih 
chips by the government of this country on the 15th of January 
1801, did not put an end to the contract between the Plaintiffs and 
the Defendant. When the embargo was taken off, the captain was 
bound to proceed upon the voyage without demanding any addi- 
tional freight, and the merchant was bound to employ the ſhip, 
and pay the freight ſtipulated for by the contract, In the preſent 
caſe it was unneceſſary that the ſhip ſhould actually have proceeded 
upon the voyage to entitle the Plaintiffs to recover, becauſe the De- 
fendant in expreſs terms diſcharged them from that obligation. It 
may perhaps be contended that as the object of the voyage was to 
obtain a cargo of fruit, and it became impoſſible, in conſequence 
of the embargo, that the ſhip ſhould arrive at S7. Michael”; 
until after the fruit ſeaſon, the Defendant was diſcharged ; but as 
the delay was not owing to any neglect of the captain, and no time 
of arrival was ſtipulated for in the contract, he would be entitled 
to freight at whatever time he might arrive. The ſhip might have | 
been-prevented from arriving in time by. other accidents, as well as 
by an embargo, ſuch as wind, weather, and detention of pirates, 
Dc. and yet in ſuch caſe the Defendant muſt have paid the freight; 
if therefore it was intended that the conſequences of an embargo 
ſhould have been fuſtained by the Plaintiff, there ſhould have been 

an expreſs clauſe to that effect in the agreement. The caſe of Had- 
dey v. Clarke, 8 T. R. 259. clearly ſhews that no terms can be intro- 
duced into a contract by implication. In that caſe the owners of a 
chip refuſed to fulfil their contract in conſequence of an embargo 
baving for a conſiderable time prevented the ſhip proceeding in her 
voyage. Mr. Juſtice Lawrence there ſays, © it was incumbent on 
the Defendants, when they entered into this contract, to ſpecify the 
terms and conditions on which they would engage to carry the 
Plaintiff's goods to Leghorn ; they accordingly did expreſs the terms, 
and abſolutely: engaged to carry the goods, the dangers of the ſeas 
only excepted; that therefore is the only excuſe which they can 
make for not performing the contract; if they had intended that 
1 «hey ſhould be excuſed for any other cauſe, they ſhould have in- 
wines | ha tre du ed 
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the ſhip Favourite, and the Defendant, that 
the ſaid hip, being tight, Oc. ſhould with | 
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troduced ſuch an exception into their contract; and he cites Para- 
dine v. Fane, Alleyne, 27. in which caſe it was decided that where 
a party by bis own contra creates a duty and charge upon him- 


elf, he is bound to perform it, notwithſtanding any accident by 


inevitable neceſſity, becauſe he might have provided againſt it in 
his contract. Though the caſe of Draday v. Deacon, 2 Vern. 242. 


tends to ſhew, that an embargo diſſolves the contract between the 


freighter and ſhip owners, yet it will be ſufficient to ſay that 
Draday v. Deacon was over-ruled in Hadley v. Clarke; An em- 
bargo is an act of precaution, and muſt be conſidered merely as a 

temporary meaſure, in which reſpect it differs from an act of hoſti- 
lityz and this diſtinion 1 is taken Valin. Comment. tom. 1. p. 626, 627. 
It does not amount to an interdiction of all commerce; but 


only to a ſuſpenſion; ; and, therefore, the freighter muſt await 


the termination of the ſuſpenſion, and then fulfil his contract. 
With reſpect to the exception contained in the agreement of © the 
reſtraint of princes and rulers,” it was clearly introduced for the 
benefit of the captain, who was to proceed with all convenient 
ſpeed, ſubject to that exception, and cannot therefore be adduced 
as an excuſe for non-performance of that part of the contract, to 


which it was never intended to apply. 


je, and indeed upon the whole caſe, a late opinion of Lord 


Kenyon at Guildhall, in a caſe of Blight v. Page, is a ſtrong au- 


thority (a). Nor can it be ſaid, by way of anſwer to the Plain- 
tiff ele e that if the freight i in chis caſe be paid, the owners of 


n N | 
la) Blight and Others v. Page, Sittings at 
Guilaball after Michaelmas term 1801, ceran 
Lord Kenyon. 
This was an sction ou 1 memorandum. 
for a charter-party. ps 
By the memorandum it Was agreed be- 
tween the Plaintiffs, who were owners of 


all. convenient ſpeed fail and proceed to | 
Liebau, or ſo nexr thereto as ſhe could ſafely | 
get, and there load from the feQors of the 


ley, in bulk not exceediog what the ſaid 
ſhip could reaſonably ſtow and carry, over 
and above her tackle, c.; and being ſo | 
loaded ſhould} therewith proceed to Berwick, 
or ſo near thereto as ſhe could ſafely. get, 
and deliver the ſame, on being paid freight 


ataydafter the rate of $5.6 d. per. IT ter, 
Vox. III. | 


« Image 


with-two thirds port .charges an pilorage 


2s cuſtomary, (reſtraints of princes and ry- 
lers during the ſaid voyage always ex- 


cepted;) one half of the freight to be paid 


on unloading and right delivery of the car- 


go, and the remainder in two montis fol. 
| lowing, Thirty running days to be allowed 
the faid merchant, if the ſhip was not foooer 
diſpatched, for loading the ſaid ſhip at Lir- 


ban and unloading at Beravicł, and ten days 
on demutrage over and above the ſaid 1 4 


| | ing days, at 3 J. per day. 
Defendant a full and complete cargo of bar- | 


The Favourite ſailed on her voyage and 
\ proceeded to Liebau; but immediately on 


1802. 
Es 


TouTer G - 
and Ano her 


. 
HurBarD, 


On this part of the ſub- 


her arrival in the roads of that place the 


captain was informed by the faQors of the 


' Defendant that the Raſthas Government had 
prohibited the exportation of barley, and 
that it was therefore out of their power t) 


furniſn the intended cargo. The captain, 
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"CASES IN MICHAELMAS TERM 


a Swedi 75 veſſel will be paid for not doing chat which they were 
prevented from doing becauſe they were Swedes, and thus obtain 
an indemnification for the acts of the Brit: % Government out of 
the pocket of a Britiſb merchant ; for the caſe muſt be decided 
upon a general rule of law, equally applicable to the preſent caſe 
as to that of a Briti/h captain detained by an embargo in a port of 
Sweden, after having entered into a contract with a Swediſb mer. 
chant, and ſuing in this country. Although, upou the above prin. 
ciples, the Plaintiffs may perhaps be entitled to recover the whole 


freight, amounting to 748 J. 25, 6d., yet they only inſiſt upon the 


ſum of '397/. 65.'6d., being the expences incurred by them in 
purſuance of a contract which the Defendant Jos refuſed to 


fulfil. 


Argumente for the „ It is not neceſſary to conteſt any 
part of the doctrine laid down in Hadley v. Clarke. In that caſe 
there was nothing which required that the contract ſhould be per- 
formed within a particular time; but the object of the contract in 


| thepreſent caſe was, that the Plaintiff's ſhip ſhould proceed to &. 


Michael's before the next fruit ſeaſon, and that the Defendant 
ſhould furniſh a cargo of fruit. 


Although no time for the per- 


formance of the contract be expreſſed, yet the nature of the con- 
tract neceſſarily impoſes à limit to the time within Which it was to . 


be performed; and. the poſſibility of performing the contract 


bowever, entered the port of Liebas, and 


after continuing there forty-nine days, re- 


turned in ballaſt to Beravick. 

The action was brovght to recover 4591. 
For freight, 2 J. 18 5. for charges, and 180 J. 
for ten days' demurrage. | 

The Attorney-General (Law) for the 
Plaiotif inſiſted, that the exception of the 


reſtraints of rulers and princes was only ap- 


plicable to the owners, and did not therefore 


excuſe the ſhippers. 


Gibbs ſor the Defendant arged, iſt, that 
the exception was applicable both to owners 
and ſhippers: and, zd, that as the prohi- 


bition of the Raſian Government equally 


prevented the captain from ſailing with the 


Cargo, as the ſhippers from loading it on 
board, the averment in the declaration that 
the Plaintiffs were ready to perform their 
2 part of the contract was not true; and, zdly, 
- that there was no pretence for demandiog 


| e e ee it was the fault .of the cap- 5 
| [3] p. 209. « 


a 


tain himſelf to reals at Liehau after the 
notice which he had received. 


Lord Kenyon Cb. J. 


I am decidedly 


againſt the Defendant upon the point of 
law, It is ſaid in Co. Lit. [I] that if a man 


be bound in an obligation to A., condi- 


tioned to enfeoff B. a ſtranger, and B. re- 
fuſe, the obligation is forfeited ; for the 
obligor has taken upon him to make the 
feoffment. The reaſon of this is clear. If 


a man undertakes what he cannot perform, 


he ſhall anſwer for it to the perſon with 
whom he undertakes. I am always defirous 
to apply the ſettled principles of the law to 
the regulation of commercial dealings, With 
reſpect to the charge for demurrage, as it 
appears that notice was given before the | 


captain entered the port that the faclor 
| could not furniſh a cargo, there is no pre- 


tence for making the Plaintiffs liable. 
BGA for the Plaintiffs for 486 /. 18, 


z * 0 


within 


chin that period having been prevented by an act of ſtate, the 


contract was neceſſarily put an end to for where a party is pre- 


vented from performing his contract by the interference of the law, 


he is not reſponſible to thoſe with whom he contraQs. The em- 


bargo in this caſe was not like thoſe in Hadley v. Clarke and 


Blight v. Page, but was in the nature of an act of hoſtility againſt 


the ſubjects of Sꝛoeden, and if the Swediſh captain be allowed to 5 
recover damages againſt the Britiſb merchant for non- performance 
'6f a contract which he was prevented from performing by the act 


of the Brit? 75 ſtate, the object of the ſtate will be defeated, and 


inſtead of operating againſt the ſubjects of Sweden will be turned 


zgainſt the ſubjects of this country, Indeed the clauſe which 
excepts the reſtraints of rulers and princes, muſt equally extend to 
both parties ; and if it will excuſe the Defendant from not pro- 
ceeding on the voyage, it will equally excuſe the Plaintiff from 


* not furniſhing a cargo. In Molloy, b.2.c. 4.7, 5. it is ſaid, * if 


the ſhip in her voyage becomes unable without the maſter's fault, 
or that the ſhip be arreſted by ſome prince or ſtate in her voyage, 
the maſter may either mend his ſhip or freight another.“ Now 
the Swedi/b ſhips only being reſtrained by the embargo laid on in 


this caſe, the Plaintiff ſhould, in order to entitle himſelf to ſue the 
| Defendant on his contract, have offered to ſend ſome other thip 


not within the reſtriction of the embargo. With reſpect to the 
caſe of Paradine v. June, there is a great diſtinction between that 
which is done after a man is let into poſſeſſion and that which 


prevents his getting poſſeſſion, | If in that caſe Prince Rupert had 


prevented the leſſor from putting the leſſee into poſſeſſion the 
former could not have recovered rent againſt the latter without 
thewing that he had been put into poſſeſſion. The ſame prin- 
ciple and diſtinction may be applied to the caſe of Blight v. Page, 


where: the ſhip having proceeded on her voyage, was prevented 
_ from completing it by an embargo in a foreign port, laid on by 
the Government of that country; but here the ſhip was pre- 
vented from commencing the voyage by the Government of the 
country where the contract was made. This diſtinction is ex- 
prefely laid down in Abbott's Treatiſe on merchant ſhips and 
ſeamen, p. 339, 340. Where it is ſaid that if the Government of 
the country to which the ſhip and cargo belong ſhould prohibit 
the exportation of the commodities compoſing the cargo, the law 


of that country would give no damages againſt the merchant; on 


ap tran Saen if a werehant hire a ſhip to 80 to a foreign port, 
58 „ VVS 
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1802. and covenant to furniſh a lading chere, a prohibition by the Go- 
Forer vernment of that country to furniſh the intended articles neither 
_ nd . diſſolves the contract nor abſolutely excuſes a non- performance 


ph Hvynany, 8 | 


[ 


"Gar: adv. vult, 


The opinion of the Court was now delivered by 

Lord ALvANLEY Ch. J. The Defendant in this caſe havios 

expreily diſpenſed with the Plaintiff's proceeding to St. Michael's 

for the cargo as ſoon as the embargo was at an end, no queſtion 

can ariſe as to the right of the latter to recover in this action on 

the ground of his not having performed his part of the contra&. 

The only queſtion therefore will be, Whether the Defendant was 

bound by the terms of the charter-party to furniſh a cargo to the 

Plaintiff, notwithſtanding the intervention of the embargo? I will 

_ firſt (conſider for what purpoſe and for whole benefit the words 

« reſtraint of princes and rulers during the ſaid voyage always ex- 

cepted” were inſerted in the charter · party. It appears to me that 

they were introduced for the benefit of the maſter, not of the mer- 

4 chant, and that the true conſtruction of the charter-party is this: 

| I the captain engages to go to St. Michael's, reſtraint of princes ex- 
Fo ' cepted, and the merchant engages to employ him and furniſh the 
ſhip with a cargo. Lord Kenyon, in the caſe of Blight v. Page, 
put this eonſtruction on an inftrument nearly ſimilar with the pre- 
ſent. If then this had not been the caſe of 'a Sweai/hb ſhip hired 
by an Engli/b merchant, the merchant would have been under the 
neceſſity of furniſhing the ſhip with a cargo if ſhe had arrived at 
St. Michael's, as ſoon as ſhe conveniently might-after the embargo 
was taken off, although by arriving after the fruit ſeaſon was over 
the object of the voyage might be defeated. - Such is the doctrine 
laid down in Hadley v. Clarke and Blight v. Page. The ground 
on which the Court decides this caſe (though any reaſons illuſtra- 
tive of that ground muſt be conſidered as my own) is, that a Brit 
merchant is not liable to anſwer for any damages which the 
owner of a foreign veſſel may ſuſtain from an embargo laid by the 

| Britif Government on foreign ſhips in- the nature of repriſals and 
partial hoſtility. Let us conſider the nature of an embargo of this 
kind. I have no difficulty in ſubſcribing to the doctrine laid down 

in Hadley v. Clarke, that a common embargo does not put an end 
to any contract between the parties, but is to be conſidered as a 
temporary ſuſpenſion of the contract only, and that the parties 
5 "muſt ſubmit to whatever i inconvenience may ariſe therefrom, unleſs 
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they have provided againſt ; it by the terms of their contract. The 


object of the voyage might equally have been defeated by the act 
of God as by the act of the ſtate; as if the ſhip had been weather- 
bound until the fruit ſeaſon was over, and yet in that caſe the 
merchant- would have been bound to fulfil his contract. The 


principle of Hadley v. Clarke is this; that an embargo is a circum- 


ſtance againſt which it is equally competent to the parties to pro- 


vide as againſt the dangers of the ſeas; and therefore if they do 
not provide againſt it they muſt abide by the conſequences of their 
contract. But is there no diſtinction between an embargo laid on 


for general purpoſes and an embargo in the nature of partial 


hoſtilities? By this embargo all S edi veſſels in the ports of 
England were detained, aud the crews made priſoners. The object 
of this muſt- have been to make a ſpecies of repriſal on the ſtate 
of Sweden ; which we fitting here, and every good Britiſb ſubject, 
muſt conſider as an act juſtified by the conduct of the Court of 
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Sweden towards this country. If ſuch an embargo had been laid 


on by a foreign prince, though in the nature of hoſtility, I delire 
not to be underſtood as giving any opinion . whether in ſuch caſe 


the contract would have been defeated or merely ſuſpended, though 


[ certainly have an opinion upon the ſubject. The ground of our 
determination is not merely that the embargo partook of the 


nature of hoſtility, but that it was in the nature of hoſtility by the 
Government of Great Britain, of which the merchant is a ſubjeQ, 


where the charter-party was entered into, and in the Courts of 


which the Swedi/h captain now ſeeks compenſation. Taking the 


caſe of Hadley v. Clarke to have gone all the length which I have 


ſtated, this great queſtion remains to be decided, Whether a Britiſb 
ſubje& ſhall be compelled to indemnity a Swede? againſt all the 
acts of the: Britiſb Government which have been done to the latter 


with a view to reſiſt the injuſtice of the Szedi/b Court; and whe- 
ther by a charter-party of affreightment it ſhall be competent to a 
toreigner to defeat all the effects of the Brizz/h embargo, and 
throw the burthen upon a Britiſb ſubjectꝰ? We are of opinion that, 
on principles already eſtabliſhed, it would be a total violation of 


every rule by which the Courts have been governed reſpecting 


actions brought againſt Britiſb ſubjects by perſons in a more or 
leſs extenſive degree of hoſtility, to ſuffer this Plaintiff to recover. 
Whatever opinions may formerly have been entertained, it muſt 
nom be taken as a decided point that an inſurance upon enemies 
| Vor. III. net H * | property 
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damages for the omiſſion of that which he was prevented from 


by Mr. Juſtice Lawrence in Hadley v. Clarle, appears to me to be 


form it without any act in him, and hath no remedy over, there 


becauſe he might have provided againſt it by his contract.“ There 


creates a duty or charge upon himſelf, he is bound to make it good 


cAsESG IN MICHAELMAS TERM 


property is illegal; and this Court has determined that, though at 
the time of the inſuranee the aſſured belonged to a ſtate in amity 
with this country, yet that the policy does not cover a loſs ariſing 
from a capture made by a Britiſb eruizer in conſequence of a war 
having broken out between this country and the ſtate of which 
the aſſured is a ſubject (a). Let us next conſider whether an in- 
ſurance, for the benefit of a foreigner, againſt the effects of 3 
Britiſb embargo, ſuch as this, would be legal. In the caſe of 
Rotch v. Edie (5), the Court expreſsly declined giving any opinion 
upon the point. We are now called upon to give an opinion, ] 
have no difficulty in ſaying, and my Brothers concur with me in 
thinking, that it would be illegal. What is the effect of ſuch an 
inſurance? It is to reſcue the foreigner from thoſe evils which it i; 
the object of the Britiſb Government to inflict. If the King could 
not lay ſuch an embargo without affecting his own ſubjeQs, he 
would not lay it at all; and the policy of the ſtate would be de- 
feated. I do not mean, however, to intimate that the Britiſo 
merchant might have maintained an action againſt the Sede for 
not proceeding on the voyage notwithſtanding the intervention of 
this embargo. It might be a very ſufficient-anſwer for the latter to 
ſay that he only engaged to ſail if not detained by the reſtraint of 
Princes, and that the exception included the Britiſb Government. 
It might perhaps be urged, chat the ſame principle which exempts 
the Briti/h merchant from the conſequence of the acts of the Briiiſ 
Government will prevent the Swede from taking advantage of 
them; but it might be going too far to hold that the acts of the 
Britiſß Government ſhould not only deprive the Suede of the 
the benefit of what he might have earned, but make him liable in 


doing. The cafe of Paradine v. Fane, Aleyn, 26. which was cited 


founded on much good ſenſe. - The third reſolution is, that where 
the law creates a duty or charge, and the party is diſabled to per- 


the law will excuſe him; but where a party by his own contract 


if he may, notwithſtanding any accident by inevitable neceſlity, 


(%) Vide Furtado v. Rodgert, ante, p. 191. (5) 6 T. R. 413. 
| 4 a : z : 
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iu alſo a caſe of Williams v. Lloyd, Sir Wm. Jones, 179. where the 
Defendant, who had agreed to re-deliver a horſe upon requeſt 
which had been lent to him, was held to be excuſed, becauſe the 
horſe had died before any requeſt made. The principle eftabliſhed 
by theſe caſes appears to be this; that if Aa party contract to do 
any thing, he ſhall be bound to the performance of his con- 
tract, if from the nature of that contract it is capable of being 
performed, and legally may be performed. But where the policy 
of the ſtate intervenes and prevents the performance of the con- 


tract, the party wall be excuſed; and ſo if a party who has 


covenanted not to do ſomething is directed by act of parliament to 


do that very thing, he is releaſed from his covenant; Breuoſter v. 
Kitchin, 1 Ld. Raym. 321. where Lord Holt ſays, © the difference 


where an act of parliament will amount to a repeal of a covenant 


and where not, is this; where a man covenants not to do a thing 


which it was lawful for him to do, and an act of parliament comes 
after and compels him to do it, there the act repeals the covenant, 


covenants not to do a thing which was unlawful at the time of the 


covenant, and afterwards an act makes it lawful, the act does not 


repeal the covenant, Dyer, 48. pl. 5. The point now in diſpute 
z reported by Mr. Fark to have ariſen in Biſcheſ v. Agar (a), but 


and vice vers, Dyer, 27. pl. 178. 1 86, 7, 8.; bur where a man 
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caſe went off upon another ground, and no opinion was given 


upon the queſtion, Whether an embargo be a riſk within the policy 
or not? My Brother Marſball, in his treatiſe, p. 437. ſays, if a 
Britiſh ſhip be arreſted or ſeized by the authority of the Briti/h 

Government from ſtate neceſſity, this ſhall be a detention within 
the meaning of the policy for which the inſurer is liable.“ When 
we find an opinion in a text writer upon any particular point, we 
muſt conſider it not merely as the private opinion of the author, 
but as the ſuppoſed reſult of the authorities to which he refers. 


The authorities there cited are Emerigon, vol. 1. p. 541. and Valin, 


vol. 2. p. 134. It does not appear to me that thoſe two authors 
Varrant the opinion adopted, at leaſt to the extent to which it is 


adopted; but that it is rather deduced from an opinion thrown 


out by Lord Holt in Green v. Dung, 2 Ld. Raym. 840. where it 
being a queſtion whether an embargo laid on by the Britiſh Go- 


verament would excuſe the inſurers, Lord Holt ſeemed to incline 


0 7. 81, 6edit. 
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1802. that it would not, and that this was within detention of princes, 

} Doe e.; but he gave no abſolute opinion, becauſe the caſe was referred. 
| and A That, however, appears to have been a queſtion ariſing between 
HyaparD. two Britih ſubjects, with reſpect to which I deſire to be under- 

5 ſtood as giving no opinion. Perhaps there may be no great reaſon 
| why one "Britiſh ſubject ſhould- not inſure another againſt the 
1 i effects of an embargo laid on by the Britiſb Government; the 
wy policy of the ſtate is not concerned in preventing ſuch an inſur- 

| ance. But the caſe is very different where the embargo is laid on 
WM 3 by way of hoſtility and repriſal againſt foreign ſubjects. All the 
A caſes admit that where a party has been diſabled from performing 
his contract by his own default, it is not competent to him to 


allege the eireumſtances by which he was prevented as an excuſe 
for his omiſſion, not the loſs which the preſent Plaintiff has 


ſuſtained be conſidere political point of view, as ariſing from 
his own default? He undettook to proceed with all convenient 
ſpeed, and if he had loitered it would have been an anſwer to this 
aQion. Then muſt not every ſubject of the Sediſb Nate be an- 
ſwerable for what we muſt conſider as an act of aggreſhon on the 
part of his ſovereign? Perhaps if the embargo had been laid on 
by a third ſtate, it might only have produced a ſuſpenſion of the 
contract, upon the principle that the impoſſibility of proceeding 
had not ariſen from the default of the Sπ ,, a captain. But here 
the impoſſibility has ariſen from an act of the Britiſh ſtate, to 
which all bis Majeſty's ſubjects are parties, occaſioned by an ad 
of the Swediſh court, to which all the ſubjects of Sweden are 


Per Curiam Judgment of Nonſuit. 
. ; 1 * "of 4 | 2 in " . y | 5 2 * # i 4 | mr 85 X * 5 i 
Nov. 29th. TTY. \ » FRONTINE v. FROST. 


A ſeaman TEIA us aſſumpfit for ſeaman's wages. The Defendant 
who quits his e | | | | | 


ſhip after her pleaded the general iflue, and gave a notice of ſet- off. 


pale alin. The cauſe was tried before Lord Alvanley Ch. J. at the Guildhall 
cod Lov ” fittings in this term, when it appeared that the Plaintiff was a car- 
not thereby ſubject himſelf to the forfeiture of his whole wages under the 2 Geb. 2. c. 36. / 3. To entitle 
the maſter to deduct a month's wages for the benefit of Greenwich Hoſpital under the 2G, 2. c. 36./. 68 
9. it is incumbent-on him to ſhew that the ſeaman quitted the ſhip without leave in writing. And ſuch 
2 deduction cannot be ſet off by the maſter in an action for wages by the ſeaman, unleſs the maſter bas 
previouſly debited himſelf to Greenzvich Hoſpital for the amount in a book kept according to the di- 
.reQion of the ſtatute,. LE OR 83 


1 | 5 . * | | . penter 
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penter, and entered into articles at Martinique, to ſerve on board 


home ward voyage; that on the arrival of the ſhip in the port where 
ue was to have been moored, but before ſhe was actually moored, 
the Plaintiff, together with moſt of the other ſeamen, the ſhip being 
under the command of the mate, went on ſhore and never after- 
wards returned; but to ſhew whether he had or had not obtained 
permiſſion to quit the ſhip, either in writing or otherwiſe, no evi- 
dence was offered. On the part of the Defendant it was contended 
that the Plaintiff, by deſerting from the ſhip; before ſhe was actually 
moored, had forfeited his whole wages, under 2 Ges. 2. c. 36. / 3., 
or at leaſt that he had forfeited a month's wages to Greenwich hoſ- 
pital, by abſenting himſelf without leave in writing, which ſum 
the Defendant was entitled to ſet-off, he being obliged to debit 
kimſelf to Greenwich hoſpital for the amount, under the 2 Geo. 2. 
. 36. / 6. & 9. The jury, under his lordſhipꝰs direction, found 
a verdict for the Plaintiff, ed to the opinion of the Vun upon 
both points. 

gay a rule nt hovies been obtained on a former day for 
ſetting aſide or reducing this verdict, | 

+ Cockell-Serjt; now ſhewed cauſe ; firſt, as the Plaintiff waited tha 
ſhip in company with the reſt of the ſeamen, and no objection ap- 


that he quitted her without leave; and indeed the jury, by their 
verdict, have negatived the fact of deſertion. If he abſented him - 
felf without leave in the pool, ſtill that will not amount to a deſer- 
tion, by which his whole wages will be forfeited, ſuch forfeiture 
being only incurred under 2 Geo. 2. c. 36. / 3. by deſertion in 
parts beyond the ſeas. adly, The 2 Geo. 2. c. 36. { 6. directs, 
that in caſe any ſea man ſhall leave the ſhip before he has obtained a 


fon having charge of the ſhip, he ſhall forfeit one month's pay, to 
be recovered, applied, and diſpoſed of as thereinafter directed; and 
the gth ſection authoriſes the maſter, commander, or owners, to de- 
duct out of any ſeaman's wages all the penalties and forfeitures in- 


be ſigned by the maſter or commander and two principal officers of 
the ſhip, ſetting forth that the penalties and forfeitures contained in 
ſuch book are the whole penalties and forfeitures ſtopped during 


the ſhip Progreſs, of which the Defendant was maſter, on her 


pears to have been made to his ſo doing, it is not to be preſumed | 


diſcharge in writing from the maſter or commander or other per- 


curred by the act, and to enter them in a book, which book is to 


the voyage, which penalties and forfeitures, except the forfeiture - 
Vox. III. N 41 5 for 
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for deſortion, ſhall go to Green wie hoſpital, and be paid and ac. 


f counted for by the maſter or commander to the officer who collect 


the ſixpence per month. The offenee by which the forfeiture of 2 
month's wages is incurred is leaving the chip without a diſcharge 
in writing ;; it was incumbent therefore on the Defendant to ſhew 
chat he had quitted the Chips without fueb! diſcharge, which might 
Have been done by ealling ſome of the officers: of the ſhip; but at 
all events before the maſter could take advantage of this forfeiture 
he was bound to ſhew that he had bimſelf complied with all 
the requiſites of the ſtatute, by producing a book containing an 
entry * e re and. we * the: pa by the 
ſtatute, 

. e and angles dns Abr p perde of the. rule. The 
articles entered into in purſuance of the ſtatute provide, © that 
24 hours abſence without leave ſhall be deemed a total deſertion, 
and render the ſeamen and mariners liable! to the forfeitures 
and penalties contained in the acts therein recited,” which are 
2 Geo. 2. c. 36. and 37 Geo. 3. c. 73, This muſt relate to abſence 
during the voyage, which is not at an end until the hip is moored 
and her cargo delivered. It is ſuppoſed, however, that the for- 
feiture of the whole wages muſt be confined to deſertion in foreign 
Ports; but can it be ſuppoſed that if a ſeaman deſert in the Briti/ 
channel, or between Orford Neſs and the Nerth Foreland, which is 
the moſt dangerous part of the whole navigation, he ſhall only be 
ſubject to the forfeiture of a month's wages? By the articles 
every ſeaman agrees to do his duty, and not to go on ſhore without 
leave till the voyage is ended, and the ſhip diſcharged of her 
cargo,” and in default thereof to be ſuhject to the penalties 
of the 2 Geb. 2. c. 36. and that 24 hours abſence without leave 
ſhall be deemed a deſertion. The Plaintiff therefore having 
gone on ſhore without leave before the diſcharge of the cargo, 
and never having returned, is by the articles rendered liable to the 
penalty for deſertion contained in the 2 Geo: 2. The articles fur- 
ther provide, that no ſeaman ſhall be entitled to his wages, or any 
part thereof, until the arrival of the ſhip at the port of diſcharge, 
and her cargo delivered; which is in the nature of à condition 
precedent. Cutter v. Potwel!,' 6 T. R. 320. The Defendant having 
proved that the Plaintiff quitted the ſhip, it was incumbent on the 
latter to prove that he had obtained leave, which is a poſitive fact; 
for at is coutrary to the rule of law to require proof of a negative: 
+ EE ST Oe: 14% The 
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The. jury therefore ha ve found a verdict unſupported by evidence. 
It cannot be contended that the ſixth ſection of 2 Geo. 2. c. 36. 
which ſubjects the ſeaman to the forfeiture of a month's wages 
for leaving the ſhip without a diſcharge in writing, operates to de- 
roy the effect of a forfeiture for deſertion before the ſhip has been 
moored; ſince the forfeiture created by that ſection is confined, as 
appears by the preamples to. quitting the ſhip * after her arrival at 
ber unlivering port, and before ſhe is unladen. 2dly, It was 
not poſſible for the defendant to prove the want of leave in writ- 
ing z for if a party abſent himſelf clandeſtinely, without firſt de- 
manding permiſſion, no refuſal can be proved. It is ſufficient to 
ſhew that he was abſent to throw the orus on him of proving a 
diſcharge in writing. If then the Plaintiff abſented himſelf with- 
gut leave in writing he incurred the penalty impoſed by the ac, 


pital; and it is no anſwer to fay that the Defendant has neglected 
to comply with ſome of the regulations of the act, ſince the ſta- 
tute has impoſed a penalty upon him if he does nat render an 
Agon. 

Lord en Ch, J. An attempt bas 3 ca to put 3 
new confiruAian on the articles in this (caſe, which are in the yſual 
printed form (a). Thoſe. articles provide that 24 hours abſence 


without leave ſhall be deemed a total deſertion, and render every 


ſeaman-liable 40 the forfeitures and penalties in the 2 Geo. 2. c. 36. 
and the 37 Geb. 3. c. 73. But this clanſe of the articles canngt be 
ſuppoſed to render ſeamen. liable to the penalty impoſed by thoſe 
afts for deſertion in caſes to which the acts themſelves do nat 
apply. Now it is clear that the intention of the legiſlature in in- 
flicting a forfeiture of the ſeaman's whole wages for deſertion by 
2 Geo. 2. c. 36. / 3. was (confined to the caſe of his refuſing to 
proceed on the voyage, or quitting the ſhip abroad, by which the 
maſter might be expoſed to the neceſſity of hiring another perſon 
to ſupply his place at an exorbitant rate of wages. It is provided 


by the fifth ſection, that if any ſeaman ſhall abſent himſelf without 


leave from the commanding officer, he ſhall forfeit two days Pay 


to the uſe of Greenwich Hoſpital, The meaning of theſe two ſec | 


tions is, that if the ſailor run away before the voyage is com- 
menced, or in ports beyond the ſeas, he ſhall forfeit his whole 
(a) ces the-Schodvte ds 37 c 31 73 | 


ode 2a "p14" BUSY . 1 
kde... Ee 4 wages; 


for, which the Defendant is bound to account to Greenwich Hoſ- 
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wages; if he abſent himſelf during the voyage and return, he ſhall 
forfeit two days pay. It having been found, however, that ſea. 


men were in the habit of quitting the ſhip after her arrival at the 
port of delivery, and before the ſhip was unladen, a elauſe was in- 
troduced authorifing the maſter to deduct a' month's wages where 


any ſeaman was guilty of ſuch offence. And, to prevent perſons 
from ſetting up a pretended” permiſſion, it was provided that the 


permiſſion ſhould be in writing. But if the maſter make this de- 


duction, he ſhould immediately make an entry to that effect in a 


book to be kept for that purpoſe; which book muſt be ſigned by 
himſelf and two principal officers of the ſhip. Unleſs this be com- 
plied with I do not ſee how the maſter is to avail himſelf of the 
deduQion by way of ſet- off in an action for the wages. The next 
queſtion i is, Whether the caſe were properly left to the jury upon 


the evidence? In caſes of forfeiture, the beſt evidence of which the 


nature of the caſe admits ought to be given by the party who 
inſiſts upon the forfeiture: It is ſaid, however, that a negative 
cannot be proved; but there are many caſes in which it may, and 
in this caſe it might have been ſhewn that the mate, who at the 
time had the command of the ſhip, had not given a diſcharge. It 
appeared indeed that the Defendant went away at the ſame time 
with moſt of the other ſeamen at a period when he might or might 
not be wanted, and when the ſeamen commonly have leave to go on 


hore. I think, therefore, that there was a fair ground for the jury 
to infer that the abſence was not without permiſſion. 


Rook J. (4) Jam of opinion that the caſe was properly left 
to the jury. The Plaintiff” proved ſervice on board the ſhip up to 
the time of her arrival at the place where ſhe was to be moored; 
the Defendant inſiſts upon a forfeiture of the wages, upon the 
ground of the Plaintiff having | deſerted the ſhip; but where a 
party claims under a forfeiture he is bound to make out his caſe 


_ preciſely, It will be extremely hard upon ſeamen under ſimilar 


circumſtances with the preſent Plaintiff, if they ate expected to 


prove an abſence with permiſſion in order to anſwer a forfeiture 


which they have no previous notice that the maſter. means to {et 
up againſt their demand. The next queſtion is, Whether the De- 
fendant was entitled to deduct a month's pay on account of the 
Plaintiff having leſt the ſhip at the port of delivery without a diſ- 


4 


charge ? 
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charge? T6 entitle him to make this deduction, he was bound to 


keep 4 book and to make an entry of the intended deduction, 
and to procure the ſignature of the two chief officers on board ; 


Plaintiff having quitted' the ſhip without leave. If the Defendant 
he under the circumſtanices of this caſe liable to Greenwich Hoſ- 
Pital for che ee he muſt take the conſequences of his own 
. . | 

"CHAMBRE J. If the Jury have found properly that the Plain- 
Gr never "deſerted without leave, that finding diſpoſes of the 
whole caſe; It is inſiſted that it is incumbent on the Plaintiff” to 


claims a forfeiture, muſt ſhew that the forfeiture has really been 
incurred 3 and as abſence with leave will not ſubject the ſeaman 
to the forfeiture, - the Defendant - muſt give ſome evidence to 
prove that the abſence was of that kind which entitles him to 
make the defence to which he now reſorts. Indeed there are other 
_ caſes where a negative muſt be proved (a), as in convictions on the 
game laws, for deſtroying game not being duly qualified, where flight 
evidence of the want of qualification is required (5). Had the maſ- 


had the charge of the ſhip at the time when the Plaintiff left it, 
and he might have been called to negative the Plaintiff's having 
been ahſent with leave. Under theſe” circumſtances I think the 
jury were well warranted in preſuming that be had leave. An 


parliament and the articles. For' the purpoſes of a general for- 
ſeiture, the voyage mn uſt be conſidered at an end when the ſhip 
arrives at the port of delivery. If there be any ambiguity” Th 
the zh ſection of the act, which? inflicts a * forfeiture of the 


N wages for deſertion, it is explained by the language of 
IJ an Aa» Hs RIG 1 ,, 5 rim 1: 389 ss % 1 

00 Whe the ego charged conſiſts | very paint. It ſeems, however, i in, that en ſe 
of a crimina neg lect of duty, the law pre- | to have been admitted, that negative proof 


of the. negative gn che patty, who makes tbe | laws for penalties: but that in ſuch aQtons 
charge. 1 855 85 7 be 1 Ln | Company, the Defendant may be preſumed to, be wot 


v. Stone, indeed, the Jugges of the, Court of cation. 


EE 1 6 3014 1 * 2855 oper 
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A 


had he done ſo,” there would have been ſtrong evidence of tha 


| prove that he had leave in writing; but the Defendant, who 


ter been the only perſon capable of proving the negative in this 
caſe, inferior evidence might have been ſufficient to repel the pre- 
ſumptionein the Plaimiff's favour; but it appears that the mate 


ſumes the affirmative, and throws the proof | is not required in actions upon the game 


; duly quali ified, and therefore! to have 4 ö 
SORT ed 4 10 and the other caſes Þ agaiplt the Batute law of the 13nd; anleſs ht 


Ye in Rex va Seoney 1 Eb. 639, Ia Rex proves the contrary by ſhewing, his | quali; - 
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oy the th ſection, which authoriſes the maſter to dedud two 
' months' wages from any ſailor who ſhall quit the ſhip without 4 


diſcharge in writing after her arrival at the port of delivery, We 
cannot put a reaſonable conſtruction on this act without ſuppoſing 


it to have different views in theſe two clauſes. It is argued that 


becauſe the ſailors, agree by the articles to do their duty and not 


to go on ſhore * till the voyage is ended and the ſhip diſcharged 
of her cargo, 


without leave of the maſter, and in default thereof 
to be liable to the penalties of the act, the Plaintiff is liable to the 


penalty of deſertion for having quitted the ſhip before the cargo 


was unladen. But the articles ſeem to conſider the end of the 


voyage and the diſcharge of the cargo as diſtin things ; and if the 


Nov, 29th. 


A partial loſs 
on a-policy 
on 2 by 
on of ſea- 
damage, is 
to be caleu- 
la ted by aſ- 
- eertaining 
the difference 
detween the 
reſpecti ve 
groſs pro- 
ceeds of the 
ſame goods 
hen found 
»#nd when da- 
maged, and 
not the net 


N 


voyage was at an end upon the arrival of the ſhip at the port of 


delivery, this defence cannot be ſuſtained. With reſpect to the 
latter part of the artieles, which is ſuppoſed to make the arrival 
of the ſhip at the port of diſcharge and the delivery of the cargo 
a condition precedent, there is nothing to warrant chat conſtruc- 
tion; and we are not called non to ſtrain a point in favour of this 
defence. 


Rule Aiſcharged, 


Honzy and Others, 1. The Roral ExcnANGE ASSURANCE 
Ter COMPANY. 


T HIS; was an action on two. policies of inſurance upon hemp, 

the one for 4590/. to return 21 per cent for ſailing with con- 
voy and arriving, and the other for 140006 to return 34. per cent, 
for ſailing with convoy and arriving. . 

At the trial before Lord Eldon Ch. Tis at the dane after Hilary 
term 1801, a verdict was found for the Plaintiffs, ſubject to the 
opinion of the Court as to the amount of the ee on the 0 
lowing caſe. 

The ſhip failed with convoy and bret upon which ths Plain- 
tiffs are entitled to 1427. for a return of premium; but in the courſe 
of the voyage the hemp was damaged by one of the perils inſured 
 apainſt, The invoice price of the hemp, including the premiums 
of inſurance, and all inſurable intereſt at the time; was 5,997). 25.4. 


| Had it not met with damage, the groſs produce: would have been 


7,7990“. 117. 1d; but being damaged, the groſs produce was only 


5999 147. 4d. 2 * difference of 17994 16s. 4. = . 


IN THE FORTY-THIRD YEAR OF GEORGE III. 


68 produce, after deducting the charges for freight, duties, and 11802. 
other expences, would have been 5 dog l Is. 11 d.; but in conſe- Huss 
quence of the damage, the groſs produce was only 5, 999“. 147. 4d. 55 8 
aud the net produce only 39421. 35. 11d. The inſurance: was 1 
only upon 5, 9ool. The Plaintiffs contend that the average loſs E outing 
2 ought to be computed i in one of the three following ways; iſt, ac- 

cording to the difference between what would have been the net 
produce had there been no damage, and the actual net produce 
(which is 18661. 185., being 32 J. 25. 9d. per cent.) 2dly, By a 
per centage on the invoice price upon the loſs of 1866/7. 185.3 or 
zdly, By a per centage on the ſum inſured upon the loſs of 
1866“. 185. The Defendants on the other hand contend, that the 
loſs ought to be computed by charging upon the invoice price ſuch 

a proportion « of the difference; between the ſound and damaged 
prices at the port of delivery as the invoice value. bears to ſuch 
ſound price, vis. That as the ſound price of 7799/. 115. 1 l. had ſuſ- 
tained a loſs of 1,799“. 16s. 9 4, the invoice price of 59977. 25s. 1d. 
will ſuſtain a loſs of 1,3847. 10s. If the Court ſhall be of opi- 
nion that the Plaintiffs are entitled to the difference between what 
would have been the net produce had there been no damage, and 
the actual net produce, the verdict (after deducting freight, duties, 
and charges) is to be entered for 2,028/. 25., that is to ſay, for 
1,896/. 25. (being 32/. 27. 9d. per cent. on the ſum inſured) in ad- 
dition to the 1321. for return of premiums for ſailing with con- 
voy and arriving ; but if according to the principle contended for 

by the Defendants, then for 1, 5161. 1os., that is to ſay, for 
1,3844. 10s. and the 1321. 

This caſe was argued in Efler term laſt by Bayley Serjt. for the 
Plaintiffs, and Beft-Serjeant for the Defendants, after which it ſtood 
over till this day for the confideration of the Court. | 

And now Lord ALVANLEY Ch. J. ſaid—My Brothers and my- 
ſelf are of opinion that the rule laid down in the late caſe of Fobr- 
fone. Sheddon, 2 E9ft. 581. is the proper rule, and that the loſs 
muſt in this, as in the caſe alluded to, be calculated upon the groſs 
proceeds of the goods inſured. If I were to enter into the reaſons 
upon which our judgment is formed, I ſhould only repeat the ar- 

- ;guments which have been already ſtated by Mr. Juſtice Lawrence, 
And in vain comment upon a ſubject which cannot be better illuſ⸗ 
{ated than it has been 0 him. | 1 


Per. Curiam, e Verdict to be entered for 1,516. 10s. 
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re 5 — 18 e That from and r the laſt 55 of this term, 
e op judgment be ſigned! upon any warrant authoriſing any attorney 
ST 4AHE 
to confeſs judgment without ſuch warrant” being delivered to and 
filed by the clerk of the docquets; who is hereby ordered to fle 
| the ſame in the order in which they ſhall be received. 
: AND ir is FURTHER ORDERED, That every attorney of this 
Gn who. ſhall prepare any warrant. of attorney to confeſs any 
judgment which is to be ſubject to any defeazance, do cauſe ſuch 
defeazance to be written on the ſame paper or parchment on which 
the warrant of attorney ſhall be written, . or cauſe a memorandum 
in writing to be made on ſuch warrant, 6 the ſubſtance 
: and telfolt of ſuch defeazance. F 
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pigs 1 Was 5 at * Old Bailey September Scfiion Ic ſeems that 


it is not a ſe- 


* 800, before Chambre J. upon an indictment founded on the tory wichin 


| the' 7 Geo. . 

TY Rar 59. 1. {a}, for that he, at the time of the committing 8 4 dp? $ 
for a perſon 

employed in the poſt-office to ſteal out of a letter entruſled to his care, a draft on a London des, pur- 


Porting to be drawn in. Lenden, but actually drawn above 10 miles from London, on unſtamped paper. 
ti ſeems also that/ 2, of the ſame act does not apply to perſons employed in the pofi-cflice; and that a 
perſon of that geſeription ene, who Reals a letter out of the, poſt office, is not guilty of felony undet 


chat fection. 

| (e) Thar ſeclon WE that i 2 1 bank poſt bill, bill of exchange, &c. bank- 

puty, clerk, agent, letter<carrier, poſſ - boy, | er's letter of credit or note for or relatir g to 

or ider, or any other officer or perſon hat- |: the payment of money or other bond or war- 

ſoever, employed in receiving, ſtamping, | rant, draft, bill, or promiſſory note what. 

Ce. letiers or packers, or in 205 other bu- | ſoever, for the payment of money, or ſhall | 

teſs. relating ta the poſt- office, ſhall ſecrete, ſteal or take out of any letter or packet 

; embezzle, or deſtroy any letter, packet, bag, | which ſhall come to his poſſeſſion, any bank- 
dr mail of letters, which he ſhall be entroſted |; note, &c. (as before), he ſhall. be Bailey of 


with, or which ſhall have come to his hands * 1 denaſtt of clergy. 5 
or poſſeſſion, containing any bank-note, | * ee en 
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Er: CASES IN HILARY TERM 
1763. of the ſeveral felonies and öffenees therettiafter mentioned, wa x 


TheKins Perſon employed in certain buſineſs relating to the poſt-office that 
polar. is toſfay, in ſorting letters and packets brought and conveyed 


the poſt to de General Poſt-office, ſituats in Zondon. aforeſaid, o 
wit, at, Sc.; and that on, c. a certain letter then lately before 


brought and conyeyed bythe poſt, to hit, by the poſt from 
Maidflone in the county of Kent to the General Poſt-office, for and 
to be delivered to a certain perſon at Mile End near London, that 
is to ſay, one Archibald Thomſon, and then containing therein a 
certain draft for the payment of money, bearing date at, tc, 
ſtating the draft) whereby the laſt mentioned perſons. (the drawers) 
Were required to pay to Mr. Archibald Thomſon or bearer 2001, 
and alſo a certain other draft for the payment of money, to wit, 
of the ſum of 2001 , came to the hands and poſſeſſion of the ſaid 
B. Pooley, then and there being ſuch perſon ſo employed as afore- 
Maid in the buſineſs of his ſaid employment; and that he after- 
Wards, to wit, on, c. at, Ve. being then and there ſuch perſon 
ſb employed as aforeſaid, and then and thefe having the ſaid let- 
ters containing the ſaid drafts in the hands and poſſeſſion of him 
the ſaid B. Pooley as ſuch perſon ſo employed as aforeſaid, feloni- 
-buſly did ſecrete the ſaid letter, then containing he Laid drafts (the 
ſaid drafts then and there being in force, and being che property of 
Di T. (the drawer), and the ſums of money made payable aud 
ſecured thereby reſpectively then and there being unſatisfied,) con 
| | tra formam fatuli Oc. Ihe ad count deſcribed it as being * a 
= | packet. The Id and 4th counts were the ſame as the 1ſt and 2d, 
Ty lying it to be the property of Archibald 7 homfon the payee. 
Taunere were alſo four other counts, varied like the two firſt, charging 
--  bim with ® ſtealing and ling: Ou and out of wan laid me the 

| aid drafts.“ 1 5 5 
Ihe draft was Ateted 10 the 8 Place Banking bout in 
. Metin and was dated at London; but at the trial it was proved 
to have been drawn at Teflon near Maigſtone in Kent, above ten 
miles from the Banking -houſe. And thereupon an objection was 
taken by the priſoner's counſel, that as the draſt contained in the 
letter was drawn upon unſtamped paper (a), it was not a valid or- 
| * for eee 85 Kamen and nene, dot his the Ratute- 
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IN THE TORTY.THIRD TEAR OF GEORGE III. 
This point having been reſer ved for the opinion -f the twelve 


jodges, was argued before rain WIR. of 3 0 in The Kut Eris 
* 4 e Rare 


-Knowiytfor-the priſoner. The objectione in this tate are an 

4 That the draft in queſtion is not a draft within the meaning 
of che 7 Geo. g. c. Fo. adly, That this indictment is not proved. 
A draft for the payment of money within the meaning of the 
| bes muſt be ſuch a draft that the perſon in whoſe favour it 
i drawn may compel the payment of the money mentioned 
i by action; whereas the draft in this caſe was altogether 
ineffectual at law. In K. v. Mofatt, 2 Leach, C. C. 483. it 
was decided that forgery could not be committed of a bill of 
exchange drawn for a leſs ſum and in a different form than that 
required by 17 Geo. 3. c. 30.; and in Mary Mitabell's cake, Faß. 
11g: the ꝓriſoner having forged an order to a tradeſman for de- 
livery of goods in the name of an overſeer of a pariſh requeſting 
him to let the priſoner have the goods and he would ſee them paid 
for, the Judges held it not within 7 Geo. 8. c. 22., which makes it 
ſelony to forge any warrant or order for delivery of goods, the 
terms uſed not being ſtrong enough to amount to a warrant or 
order. That determination has ſince been expreſsly recognized in 
N. Williams, 1 Leach C. C. 1.34. 80 in K. v. Clinch, 2 Leach 
A611. it was decided that the order muſt, be directed to the 
perſon; who is in poſſeſſion of the goods, and muſt import that the 
perſon whole -name is charged to be forged had authority to make 
it. The ſame doctrine was laid down in R. v. Ellar, + Leach C. C. 
363. with reſpect to the forgery of orders for the payment of 
money under 7 Geo. 2.-vis. that the terms of the order muſt be po 
ſuive. In all theſe caſes the Judges have conſtrued the act by 
which a new felony was created in the ſtricteſt manner, not re- 
garding whether the caſes were within the miſchief guarded againſt 
by*the legiſlature, if not within the true conſtruction of the letter 
ofthe act. Now by the 7 Geo. 3.:c. 50. anew felony was created, 


and the words uſed as applicable to this indictment are“ draft for 


the payment of money.“ It was on account of the value of theſe 
inſtruments, and their negotiability, that the legiſlature conſidered 
the offence in ſo ſerious a light, and puniſhed it with death. But 
the 31 Geo. 3. c. 2:5. having impoſed a particular ſtamp upon them, 
and declared them not to be available either an law-or equity with- 


out that amp, the draft taken out 1 the letter by the drr 
had 
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W payable on demand, yet the holder could not have compelled thy 


11 


_ draft in queſtion was in forre at the time it was taken; whereaz, 
loo that of its being taken by the priſoner, in any way available. 

i proof che allegation that the draft was in force, but it may be 
met in laid down by Buller J. as to proving allegations when TR 


deedl in Row Fenksy'2 Leach: C. C. 896; where the priſoner wa 


ment is mat a promiſſory note, becauſe it is not on'a ftamp ; but 
"the queſtion; - whether it is or is not a promiſſory note, depends 
upon the tenor of cheinftrument, and not upon the circumſtance 


or given in evidence in any court, or admitted in any court to be 


forced, being unſtamped, hut it did not appear upon the face of it 
10 require a ſtamp, ſince it did not purport to be drawn above ten 


— 
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had n value nor negotiability ; and though i 1t-imports to be 


ee In the next place, the inditment has alleged that the 


from the want of a ſtamp, it never was, from the time of i its creation 


Aulos on the part of the crown, It is not neceſſary to ſuppeſt 


rejected as ſurpluſage. In Peppin v. Solomons, 5 T. R. 498. the 


and:obnfiged by. him to deſoriptions of contracts and records. In- 


indiaed for a butglary in the houſe of A. with intent to ſteal the 
goods of . though no ſuch perſon as B. lived in the houſe, or 
had any praperty there, the latter allegation was held immaterial, | 
With reſpect to then ft: objection, though the draft in queſtion 

could not have been received in evidence for the purpoſe of com- 
pelliog payment of it, yet it may be received in evidence to conyig 
the pnſoner of the offence with» which he is charged. In R. v. 
Hawhiftovod, I Leuch C. C. 292. it was held that a bill of exchange 
not ſtamped might be received in evidence to ſupport an indid- 
ment for forgery j and in N. v. Colin Reraliſt, 2 Leach C. C. 811. 
att unſtamped promiffory note was received in evidence to convit 
the priſoner of uttering the ſame. In that caſe Cree J. in de- 
mvering che opinion of the Judges, ſays, the -propolition ariſing 
From che objection is; that the paper writing ſtated in the indid- 


of its being ftamped or not.” The determination in NR. v. Moffat 
proceeded on the words of the 17 Geo. 3. c. 30. which had de- 
clared ſuch a bill of exchange as was forged i in that caſe void. But 
the 31. Geo. 3c. 25. does not declare the- inftruments there enu- 
merated void if not ſtamped, but that they ſhall not “ be pleaded 


-uſeful- or available in law or equity as an acknowledgment of any 
debt, He. Mc. Ihe druft in this caſe could not have been en- 
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IN THE FORTY-THIRD YEAR OF GEORGE I. 


miles from London. The object of the legiſlature was to prevent 
the property of perſons conveyed by the poſt from being ſtolen. 
{Lord Eldon C. J. The legiflature has not made it a felony to ſe- 
crete any letter, but to ſecrete any letter containing ſuch valuables 
4s are there enumerated. | | | 

The opinion of the Judges was never publicly communicated, 
but a pardon was granted to the priſoner 'for the ſpecific offence 
charged upon him by the indictment, in order that he might be in- 
dicted upon the 2d ſection of the ſtatute 7 Geo. 3. c. 50. 
Accordingly the priſoner was again tried at the Old Bailey Seſ- 
ſions in February 1801, by Lawrence J., on an indictment framed 
on the 2d ſection (a) of the 7 Geo. 3. c. 50. for that he feloniouſly 
did ſteal and take from and out of a certain poſt-office, to wit, the 
chief Penny-poſt Office ſituate, ſtanding, and being in, Ec. one 
letter, theretofore fent by the poſt to the ſaid poſt- office for 
and to be delivered to a certain perſon at Mile End near London, 
that is to ſay, one Archibald Thomſon, and one other letter, contra 
formam fatuti,” c. The 2d count was for ſtealing (out of a 
certain houſe for the receipt and delivery of letters ſent by the 
poſt, ſnuate, Wc, and the 3d, (out of a certain place for the re- 
ceipt, Sc. There were three other counts, only varying from 


by the poſt. 

It appeared in idee that the pie was 8650 in rhe 
penny-poſt department as a charge-taker and as a letter-carrier, 
and that as charge · taker the letters arriving by the General Poſt, 
which were to be delivered by the carriers of the Penny: poſt of 
the eaſterh diviſion, were delivered to him to be divided according 
to the different walks of the letter-cartiers, and that he did not 
deliver the letter the ſubject of the indictment to the letter- carrier 
within whoſe walk the perſon lived to whom it was directed; that 
he n n it, and took out of it a mare or draft for 


(a) Thar ſecion provides, «that if any * or hs ſent- by the Sol any letter or pac- 
perſon whatſoever ſhall rob any mail of any ket, he ſhall be guilty of felony without 


ſhall ſteal and take from or oat of any ſuch | ſtealing, or taking ſhuil not appear co be a 
mail, or {rom or out of any bag of letters ? taking from the perſon, or on the high-way, 
ſent or conveyed by the poſt, or from or out | or in any Gyelling- -bouſe, &c, and although 
of any poſt-office or houſe or place for the by it ſhould no appear, 9 wy at was put 
receipt or delivery of letters or packets ſent in fear,” | 


Vol. III. © +: p_ 2000. 


the firſt by charging him with REN * one n theretofore feat 


letter or packer,” bag, or mail of letters, ot benefit of clergy, although ſuch robbery, 
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200 l. on the Stratford Place Bank, drawn on unſtamped paper by 


guard, and from which it may be inferred that the Jegillature did 


to larceny; and indeed the 39 Geo. 3. c. 8 f., which was made to 


was paſſed on a doubt ſuppoſed to be entertained by the Judges in 


money delivered to him for his maſter. Now i in this caſe the pri- 


CASES IN HILARY TERM 


a perſon living above 3o miles from Stratford Place, 

It was objected for the priſoner that this draft being on un- 
ſtamped paper could not be received in evidence as a medium to 
ſhew that the priſoner had ſtolen, the letter. But the Court over. 
ruled the objection, being of opinion that the draft, though yn. 
ſtamped, might be received in evidence for collateral purpoſes, 
though not for the purpoſe of recovering the money contained in 
it. But the Court entertained doubts whether the ad ſeQtion of 
the 7 Geo. 3. c. 50. applied to ſervants of the poſt- office, againſt 
whoſe, miſconduct the firſt, ſection of that act was intended to 


not conceive that the emberzling a letter * theſe ſervants was a 
larceny, 31 3 | 

The caſe was n before the Judges (akte . ds Eldon C. J.) 
on Saturday the ad of May 181. 

. Knapp for the priſoner... This indictment is Fe on the 2d 
ſection of the 7 Geo. 3. c. 50.5 and it will, be neceſſary for me to 
contend that this ſection does not extend t to the priſoner, becauſe he 
was a perſon employed in t the poſt-office as à charge-taker aud letter- 
carrier. In the eonſtructiꝗn of penal ſtatutes all the clauſes in the ſame 
ſtatute, and all the ſtatutes. in pari materia muſt be taken together. 
In the 5 Geo. 3. c. 25. % 17. 19. & 20. proviſions ſimilar to thoſe 
contained in the two firſt ſections of the 7 Geo. 3. c. 50. are confined 
to perſons employed in the poſt-office : and the third ſection of the 
7 Geo. 3. again takes notice of perſons employed in the poſt - office, 
and provides againſt their deſtroying any letter for which they 
have received the poſtage. The words, therefore, © any perſon or 
perſons whatſoever,” contained in the ad ſection of the 7 Geo. 3., 
can only be conſtrued to extend to perſons not employed in the 
poſt office. In Rex v. Stutt, Leach't Crawn Caf. 124. ed. 3+, It 
was doubted whether an; embezzlement by a ſervant would amount 


prote& maſters againſt embezzlements by their clerks or ſervants, 


Rex v. Bazeley, Leach's Crown Caſ 97g. ed. 3. whether the priſoner, 
being employed as a ſervant, was guilty of a larceny in embezzling 


ſoner had a poſſeſſion by delivery to him as a ſervant, and he is 
5 . | not 
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not charged with embezzling but with ſtealing. [Heath J. There 
| never was any doubt amongſt the Judges in Bazeley's caſe whether 
x ſervant, as ſuch, might not be guilty of larceny; ; but the difficulty 
there, and upon which the deciſion proceeded, was, that the money 
being paid to the ſervant for the maſter, was taken by the former 
before it ever came to the poſſeſſion of the latter by being put into 
the till.) Ia Rex v. Waite, Leach's Crown Caf. 33. ed. 3. it was 
determined not to be felony in a caſhier of the Bank to embezzle 
an India bond; The report of Skutt's caſe is very inaccurate : 
for it appears upon inquiry that the words © being a perſon em- 
ployed in the General Poſt-office” were not inſerted in the indi - 

ment, as ſtated 1 in the report; but that the indictment was general, 

« for that he did ſteal and take from the General Poſt- office one let- 
ter, Fc. againſt the form of the ſtatutè:“ and in fome of the counts 
of the indictment there was an averment that the faid letter 


ſimilar to the preſent; ſince the indictment was founded on the 
ad ſection of the 7 Geo. 3. c. 50.: and it appearing in evidence 


that the priſoner, at the time when the offence was committed, 


the caſe was not within the act, to which the Court aſſented. 
In this caſe indeed, the letter not having been alleged to be of 


not amount to ſtealing : for according to the doctrine of The King 
v. Phipoe, 2 Leuch, 774. the priſoner could not be convicted of 


preſent caſe, is ¶ Lawrence . obſerved, that in Mrs. Pbipoc's 
caſe the Judges only decided chat the compelling a man by dan 
to draw a promiſſory note was not a felon y.!!! 
Abbott on the part of the Crown. The obſervation on the form 
be obſerved that the apparent reaſon why value was charged in 
this kind to omit any allegation either of value or property: and 
indeed a letter as ſuch can be of no value. The ſubſtantial objec- 


ſection of the 7 Geo. 3. c. 50. provides for certain ſpeeiſic offences 


of 


was of the value of 5 . 3 4. That caſe, therefore, is preciſely 


was a ſorter of letters in the poſt- office, it was objected that 
any value or the property of any perſon, the offence charged does 


larceny. for ſtealing! a mere piece of paper, as the letter in the 


of the indictment ariſes from that uſed in R. v. Shutt: but it is to 


that indiQtwent. was, that the letter did actually contain 55s. 3d. 
Of late years it has been the uniform practice in proſecutions of 


tion depends upon the true conſtruction of the ſtatute. The iſt 


committed by perſons of a particular deſcription, dig. the officers. 
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of the poſt · office; and that without any regard to the place a 
which the offence is committed. Then the 2d ſection provide 


for another claſs of offences committed not by any particular de- 


ſcription of perſons, but by any perſon or perſons whatſoever, If 
the argument which has been uſed in favour of the priſoner be 
ſucceſoful, that the words © any perſons whatſoever” are to be ſo re. 


ſtrained as to exclude the particular perſons deſcribed in the iſt ſec. 


tion of the act, it will follow that an officer of the poſt-office robbing 
the. mail upon the highway could not be convicted under this 2d 
ſection, which provides for that offence. But it has been contended, 


that the taking a letter by a perſon entrufted with the poſleſſion of 


it; is not a Healing by, reaſon of the truſt, Now it is true, that in 
common eaſes a bailee would not be guilty of larceny. But the 


perſons employed in the poſt- office are not the ſervants of the in- 


dividgals/to whom the letters belong, but the ſervants of the Crown. 
Pbis appears from the caſe of Mbifſield v. Lord le Deſpenſer, Cowy, 
254. here it was held that the Poſtmaſter General was not liable 


as a common carrier, being the ſervant of the public. The caſe of 


Rex v. Maite therefore is not applicable to the preſent, the priſoner 
there having been the ſervant of a private corporation in which the 
property of the bond was veſted. Beſides, the truſt repoſed in the 
priſoner ia this cafe did not extend to taking the letter out of the 


office „it havin g been his: buſineſs to deliver it in the office to the 
perſon to whoſe, walk: it belonged. His poſſeſſion of the letter 
Was ſpecial and qualified, and reſe mbled the poſſeſſion which a 


butler has in the plate era ſhepherd in the ſheep of his maſter, 
Who are guilty of larbeuy if they take the property entruſted to 
chem 3 1 HL E. C. 5642; or that of a confidential clerk; who takes 
a bill of exchange fromy{the-counting-honlſe of bis maſter and re- 
ceives the money. Rex. Cbiprbact, 2 Leachy Croton Caf. 805. 


ed. 3. It is clear that the offence committed in this caſe is within 


the meaning of the 7 Geb. 3. c. 50. % 2.; and indeed if it be not, 


| this conſequence will follow, tiat the perſous Who have the greateſt 


opportunity of committing the crime which the legiſlature meant 


to prevent, will not be ſubject to any puniſkment for ſo doing, 


ſince very feu perſons but thoſe employed in the poſt · office have 
any opportunity of ſtealing any letter out of it. With reſpect to 


Sbuti's caſe, the point does not ſeem to have been fairly before the 
Judges; for, according to the report, the caſe was treated as ariſing 


* upon 
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upon the 1ſt ſection of the ſtatute; whereas it appears from the 
indictment to have been founded on the ad. 

The opinion of the Judges was never publicly communicated ; 
but the. priſoner was detained in cuſtody until the roth Fuly laſt, 
- when he was pardoned and diſcharged. 


DECKER v. THOMSON. 


ous was a rule calling on the Plaintiff to ſhew cauſe why the 
judgment ſigned ſhould not be ſet aſide for irregularity. 

_ Arule to plead having been given on the 3oth of June, the time 
fol pleading expired on the zd of July. On the 6th of the ſame 


cation was made to the Court by the Defendant to ſtay proceedings 
until the Plaintiff ſhould give ſecurity for cofts to be approved by 
the prothonotary. This application was oppoſed in the firſt inſtance 
and granted by the Court: but on the lame day, before any rule 
was drawn up, the Plaintiff gave ſecurity, which was accepted 
by the Defendant, immediately after which the Plaintiff ſigned 
Judgment. _ 

Shepherd Serjt. 333 cauſe, . 1 that as the time 
for pleading was out before the application to the Court, and 
the Defendant bad waved the prothonotary's approbation by 
accepting the ſecurity, the Plaintiff was at liberty to ſign judgment 
as ſoon as he had complied with the order of the Court. 

Beſt Serjt. contrg. | 

Lord ALvanLty Ch. J. The. Court having 9292 an order that 
the Plaintiff ſhould not proceed until he had given ſecurity, it was 
not competent to him to do the act, and ſign judgment no falu. 
CHAMBRE J. He ought to have waited till the opening of the 
office on the next morning, | 


Per Curiam, 


Rule abſolute (a). 


(4) Tt havbeen held chat judgment may 
be ſigned immediately after the delivery of 
bill of particulars, if the time for pleading 


be out. Hifferman v. ae ante, v. I. 2. 
p- 363. 


Vol., III. 


month, the Plaintiff not then having ſigned judgment, an appli- 
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If after the 
time for 
pleading is 
out, but be- 
fore judg- 


ment ſigaed 
by the De- 


fendant, the 
Court on his 
application 
Ray proceed. 
ings till the 
Plaintiff give 
ſecurity for 
colts, to be 
approved by 
the protho- 
notary, the 
Plaintiff, 
though he 
give ſecurity 
inſlanter, 
which is ac- 
cepted by the 
Defendant, is 
not at liberty 
to ſigu judg- 
ment be fore 
the opening 
of the office 
on the next 
morning. 


| 1*04. 


LE * > 
| Tan, ah. 


A., the gene- 


ral agent in 


London of B. 


and Co. a 
houſe at Pa- 
-#is, with 
power to Cx- 
port-for-them 
to ſuch mar- 
kets as he 
ſhould think 
fit, purchaſed 
goods in che 
name of B. 
and Co. of C. 
at Mancheſter, 
and directed 
them to be 
ſent to D. a 
packer in 
London. Af. 
ter their arri - 
val 4. had 
ſome of the 
goods un- 
packed and 
ſent away. 
and the re- 
mainder re- 
packed. 
News then 
arrived of the 
failure of B. 
and Co. 
Held that the 
goods in D. s 
hands were 
no longer in 
trasſitu, and 
that C. there- 
fore had no 
right to ſtop 
them. 


P- 2 40., to ſhew that goods mult be conſidered in tranſit till they 
arrive at their ultimate place of deſtination, and to dees v. Loy, 


cheſter by one Moiſſeron (who was the general agent in London of 


to the houſe of the Defendant in London, who was a packer, and 
there Moiſſeron came to the Defendant's houſe and had ſome of the 


on the 7th of September, while the goods ſo repacked remained in 


that they ſhould be delivered up to them. It alſo appeared that 
| Moifſeron had a general power either to ſend the goods to Le 
Grand and Co. at Paris, or to Holland, Germany, or ſuch other 
market as he ſhould think moſt beneficial. 


tween the vendor and vendee; alſo to Stoker v. La Riviere, cited 


Co. at Paris, but they were ſent to Moiſſeron, the agent of that 
houſe in London, and were there to await his diſpoſal, he being in- 
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Lezps and Angtherevs WriGurT. 


ROVER for goods. The cauſe was tried before Lord Alvanley 
Ch. J. at the Guildhall Sittings after laſt term, when it appeared 
that the goods in queſtion were purchaſed of the- Plaintiffs at May 


the houſe of Le Grand and Co. of Paris) in the name of that 
houſe; that by Moi Heron 8 direQions the goods were ſent for him 


arrived there on the 3d of September 1802; that upon their arrival 
goods unpacked and ſent away, and the remainder repacked ; that 


the houſe of the Defendant, news arrived that the houſe of Le 
Gran and Co. at Paris had failed; upon which the Plaintiffs ten- 
dered to the Defendant his charges upon the goods and required 


A 7 255 was found 
for the Defendant. 

Beſt Serjt. now moved for a new trial, inſiſting that the goods, 
while in the hands of the Defendant, were till in tranſitu, and con- 
ſequently that the Plaintiffs were entitled to recover them. He 
referred to Hunt v. Ward, cited in Ellis v. Hunt, 3 T. R. 467., 
where goods ſent by order of the vendee to a packer were held to 
be in tranſitu, the packer being conſidered as a middle man be- 


in the ſame caſe, p. 466., and 0 v. Pownal, 1 Eſp. N P. Caf. 


7 T. R. 446. | 
Lord ALvaNLEy Ch. J. Theſe goods were not ſent to the 
Defendant to be delivered by him to the houſe of Le Grand and 


veſted with authority to ſend them to ſuch market as he ſhould think 
moſt aaiſenble⸗ The goods, Menge, were received by the De- 
| - Jendapt 


- 
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Moiſſeron. The delivery to the Defendant was clearly a delivery 
to Moiſſeron, although the goods were intended for exportation; 
and indeed his conduct ſhews that they were ſo conſidered, ſince, 
after their arrival at the Defendant's houſe, he ordered ſome to be 
unpacked and ſent away, and the remainder to be repacked. None 
of the caſes cited, therefore, apply to the preſent. Indeed Moiſſeron 
might, if he had ſo pleaſed, have made London the place of their 
ultimate deſtination, and diſpoſed of the goods there. 

Harn, ROOKE, and CHAMBRE Js. concurring: 5 

0 took nothing by his motion. 


| FuLwooD v. ANNIS. 

H1s was a rule to ſhew cauſe why the Court ſhould not 

=. amend the 18% of a writ of ſcire facias againſt bail: there 

were fifteen-days between the tete and return, but the former dale 

date before the writ of ca. a. 

Lord ALVANLEY Ch. J. The power ofdribmiing; writs of r 

facias againſt bail is certainly diſeretionary: but the Court in the 

exerciſe of their diſoretion do not think proper to cure any irregu- 

larities of which the bail are entitled to take advantage (a). 4. 
Jy. | | Rule e (5). 

Vaughan Serjt. for the Plaintiff | 

Shepherd 28 for the Defendant. 


(a) In Perkins v. Se ame, vol. 2. | 
p-275. the Court intimated that in future. 
amendments of this kind would be allowed, 
though they did not think proper to allow 
the amendment prayed in chat caſe. 


hins v. Pettit, to ſhew that amendments are 
not to be allowed in caſes of bail, ſee Grey 


v. Ze Nec 2 Str. 1 7 


AunveklE 0 Another, Aſſignees of wes Poorz, Clerk, an 
inſolvent Debtor, v. COowWẽ TAN. | 


A**ouport for the uſe and occupation of the vicarage e 
garden, orchard, and glebe land, and all the vicarial tithes of 
the vicarage of the pariſh. and on church -of Hernbill | in the 
county of Kent. | 

This cauſe came on to = tried at the Weſtminſter Sittings 3 in 
Egger term laſt before Lord — Ch. J. purſuant to a decree 
4 of 


(3) Fn addition to the caſes cited in Per- 


32 


fendant, not on the account of Le Grand and Co., but on that of 180g. 


— | 
L+ttps 


and Another 
*. 
Walcur. 


Jan. 28th. 


The Court of 
C. B. refuſed 
to amend a 
ſeire facias 
againſt bail, 


Feb. zd. 


The profits of 
an eccleſiaſti - 
cal benefice 
do not paſs 
to the aſ- 
ſignees under 


an inſolvent 


act, though 

included in 

the ſchedule 
of the inſol- 
vent. 
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was found for the Plaintiffs, damages 3 37/. 165. 64., ſubject to the 


the land-tax and parochial rates, ſhould inveſt the {aid 5 


' houſe, garden, orchard, and glebe land, except all ſurplice fees and 
© churoch-yard .dues; but with proviſo that neceſſary repairs to the 


bier 1797, the ſaid Henry Poole being a priſoner in-the cuſtody of 
be perſons, for "debts amounting in the whole to a leſs ſum than 


_ paſſed in the 37th year of his preſent Majeſty's reign, intitled,“ An 
at for the reli. oF” certain inſolvent debtors * he the ſaid Henry 


CASES IN HILARY TERM 
of the Court of Chancery of the 14th of July 1801. A verdid 


opinion of the Court upon the following caſe: 

By articles of agreement in writing, dated the 17th day of March 
1785, between the Rev. Henry Poole clerk, then and ſtill being vicar 
of the pariſh of Herubill in the county of Kent of the one part, and 
the above named Defendant of the other part, it was agreed that 
from Micbaclmas 1784 the faid Henry Poole, in conſideration of the 
ſaid Defendant paying him 904. a-year on or before the 1oth of 
December, and 30 l. a-year to the curate, in two payments, viz, 
on the th of February and gth Augu/t, and one guinea to the 
widows of clergymen in Kent, and 175. in part of the tenths and 


with every claim he had as vicar of Hernbill aforeſaid, on the ſeve. 
ral,oecupiers of lands, wood, fruit, c. together with the vicarage 


vicarage houſe, barn, ſtable, and fences of the yard, and garden 
gates and ſtiles ſhauld be at the coſts and charges of the ſaid Henry 
Poole, as well as any land-tax or poor's rates other than what the 
ſaid vicarage was then charged with; and that the ſaid Defendant 
ſhould ſuffer one Jobs Groombridge the then tenant of the vicarage 
houſe to continue as long as he paid the yearly rent of 81.; and 
that the ſaid agreement ſhould continue until either of the parties 
thereto ſhould give notice to the "contrary three months at leaft 
before Michaelmas, at which time of the year and no other the faid 
agreement ſhould ceaſe and determine. By virtue of this agree- 
ment the Defendant on the 17th day of March 1785 aforelaid 
entered upon the ſaid premiſes in the ſaid agreement mentioned, 
and hath continued from thence hitherto to hold and enjoy the 
ſame under and by virtue of the ſaid agreement, and hath duly 
performed the ſaid agreement in all things therein contained on his 
part to be done up to Mrichaelmas 1797. On the 3d day of OAo- 


the warden of his Majeſty's priſon of the Fleet, at the ſuit of divers 


1200/., and being entitled to the benefit of the a& of parliament 


7 a Poole 
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Poole was bn the ſaid 3d day of October 1799, at the General Quarter 180g. 


geſſions of the peace for the city of London duly diſcharged from ks —_ 5 


his ſaid impriſonment! by virtue of the Jaid act, and did then and aud Avgther 


.V. 


there deliver in a ſchedule of his real and perſonal, eſtate according; Conran. 
to the ditections of the ſaid act, in which ſchedule the ſaid Henry: 
Poole did (amongſt other particulars of his eſtate and effects) inſert 
the following artiele, viz. The vicarage of Hernbill in Kent, e 
tithes of which have been paid to me. to Michaelmas 1796, which I: 
have applied for the ſupport of myſelf and family.” By a deed- poll 
dated the 10th day of February 1 798, Milliam Rix Eſquire then 
being! elerk af the peace for the city of London, did by virtue of the 
ſaid act aſſign and convey all and ſingular the eſtate and eſſects of 
the aid Zenhy Poole to the abo venamed Plaintiffs, in truſt, for the 


belle of themſelves and the xeſt of the creditors of the (aid: _ 


Phaſer” Oh the £1th of May 1795 the» ſaid Henry Poole was di- 

reed by the Archbiſhop of Canterbary to augment tlie eurate's 
ſalary from 304. 401451, a year, whereupon the ſaid Defenda nt was 
requeſtbd to pay the additional 5., and to deduct it from: the 90. 
anbual rent; ſo chat tlie net rent payable” by the aid Defendant 
from Mithaclmas 1797 was 85/. a-year only. The queſtion reſerved: 
for the option of the Court was, Whether under the eitcumſtances 


ahbe ſtated the Plaintiffs were entitled to recover any; and what! 


ſai of money fromthe Defendant in this ation? If the Court 
fibuld'be of opinion” Hat the Plaintiffs were entitled to recover any 
um of money from the Defendant, a verdict to be entered for the 
Plaintiffs for that fur , fubje& to the further dtrectious of the Court 
of Chancery. I on the contraty the Court ſhould be of opinion 
that the Plaintiffs were not entitled to recover any thing'in this 


action, then a wier to deter es for the Defendant, e us 
aforefaid. 10 19. 91 1013 Her EY $133 1 O02 an bie 301 5 7% = 


p 2 60 Sai for the Plaintiffs. The queſtion for we chien 

of the Court i 1s, "Whether" the profits of the vicarage, which bis 

been aſſigned for the benefit of the inſolvent's creditors, do or do nt | 
pate under chat 'aMphmictit'?” No expreſs deciſion upon this fubject 

i to de found, but the words of the aſſignment being: ſufficiently 


130} 5; 


bree to paſs every ſpecies of property to which the in 


"SS ET FE. 


olvent was ent tled, muſt "neceffarily de Held to include this Parti- 


| cular property. The Tevetities of 2 clergymam Wave "never been 


Jeemed a a mere ſtipend! for the performance of a Any, but corifiti- 
"For. il. . 5 19 tutte 


fs. 


_ | 34 | 
B 1803. 
| | _— — 


AvnvucKLe 


WV. 


ad Anciber” Sir Eateurd Coke in 2 Inf. 472 ſays, If the ſheriff return that the 


Cow TAN. 7 


appear to me that this would ſuperſede the biſhop's authority,” 


that it has been the conſtant, practice for clergymen to make provi- 


Sean of the law. 
2 © | liable to.the payment of the debts of the vicar when ſequeſ- 
of ſtatute execution. It i is clear that, notwithſtanding the general 


if 
> 1" Un" 
(SP * 
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tute 2 freehold aud! it is on that account; that executions have been 
allowed agtinſt this ſpecies of property for the recovery of debts, 


Defendant is elericus et bengſiciatus nullum haben laicum feodum, the 
| Plaintiff ſhall have à writ to the biſhop to levy de bonis ecele efraſlicis; 
who thereupon appoints ſequeſtrators, and ſufficient being reſerved 
to ſerve the cure, the remainder is taken under the execution. It 
is quite clear that a clergyman may be a bankrupt,” and if fo, the 
fruits of his beriefice muſt paſs to his aſſignees. In the caſe er 
parte Meymot, 1 Att. 196. where it was conteſted whether a clergy- 
man could become a bankrupt, Lord Hardweicke, in conſidering the 
objeQion, though he does not expreſGly:decide whether a benefice 
would paſs to'the allignees, ſeems to think that it would. He ſays, 
a To be ſure there are in the bankrupt acts no words that relate 
merely to eccleſiaſlical eſtates; and therefore it is ſaid, if the whole 
living is ſeized it may prevent ſerving the cure. But I do not 
know that this would be the conſequence.” His lordſhip then re- 
fers to the ſpecial execution at la bonir ecclefia/licrs ; and adds, 
L do not ſee, but I give no opinion, why the ſame. method may 
not be followed under a commiſſion of bankruptcy, for it does not 


If the caſe. of Flarty v. Odlum, 3 T. R. 681. be relied upon, where 
it was decided that the half pay of an officer could not be aſſigned 
under an inſolvent act, it. may be obſerved that no two caſes can 
be more different, an officer liaving no certain intereſt in his half 
pay, and nat being able to maintain, an action for it, whereas a 
clergyman. has a freehold in his living. It is to be recollected alſo 


ſion for their families by raiſing annuities upon their livings, 
which they could not do, if they had not the power of aſſigning 


their intereſt in their livings: and if a clergyman himſelf can aſſign 
his living, there 1 is no reaſon . it Mou not Ay under the al- 


rd Serjt. 1 for-the 8 Although 5 fruit of a vicar- 


tration is granted by the bichop, yet they do not paſs under this ſort 


words of the alignment, there Are ſome things which do not paſs: 


as the half pay of an officer, 85 Was. ice ee v. 2 
The 


_—_ 


a0 
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The agreement. made between the vicar and the Defendant can make 
no difference in the caſe: for if ſuch a leaſe or agreement were 


which the law will not allow ; for the revenues ariſing from a vicar- 
age are intended for the purpoſe of ſupporting a vicar in the ſer- 
vice of the church. By the 13 Eliz c. 10. all leaſes, gifts, grants, 
conveyances, feoffments, or eſtates, made by ſpiritual perſons for 
more than the term of 21 years or three lives, whereupon the ac- 
| cuſtomed yearly rent is reſerved, are void. It js true that the title 
of chat act and its proviſions are framed as if made for the protec- 


But when we look at the 14 Klix. c. 11. / 15. which, after reciting; 


and covenants for the above purpoſe ould. only be of ſuch force 
und validity as leaſes made by the ſame perſons. From this it ap- 
pears that the object of the legiſlature was to prevent eccleſiaſtical - 
_ perſons from charging their benefices except by leaſe, reſerving tbe 
accuſtomed rent: and it is clear that theſe proviſions muſt have 


The object was not only to prevent dilapidations, but to ſecure a 
proper revenue to eccleſiaſtical perſons, with which they might 


ſerving a rent, and then to aſſign the. reverſion, i it is the ſame thing 
conſequently.the-vicar ia this caſe could not himſelf have aſſigned 


not have aſſigned to them ? It has always been holden that nothing 
paſſes under thoſe acts but what the party himſelf could conſiſtently 


bound 


tion, not of the ſpiritual perſons themſelves, but of their ſucceſſors. 


that evil diſpoſed; perſons had defrauded the true meaning of the 
13 Elis. by entering into bonds and covenants to ſuffer other per- 
ſous co enjoy their liv ings, which bonds and covenants were not 
| held co be deaſes, it was enacted that all bonds, contracts, promiſes, 


been made with a view to protect eccleſiaſtical perſons agaiuſt 3 TIY 
own imprudenee,. and not merely to protect their ſueceſſors, who | 
| could. not be charged by the bond, or coxenant of their predeceſſor. 


ſupport a becoming haſpitality. If a vicar be allowed to leaſe, re- 


a if he were allowed to leaſe without reſerving any rent whatever: 


this agreement to his creditors. | Can it be contended, then, that 
undet the inſolvent act that will paſs to his ereditors which he could 


vith the nature of his intereſt and with public policy have tranſ- 

krred. On chis principle proceeded the caſe of Hariy v. Olum. Is 
Nor will it make any difference that the inſolvent has inſerted this 
N in e 4 . 2 he may. have aht himſelf 5 
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aſſignable the vicar might diveſt himſelf of all the benefit ariſing 4 e 
from bis living conſequently of all power of ſerving the cure, 


c 


— 
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| Colrriyt | 
haas been ſtudious to guard againſt are prevented: for the biſhop 


bound wp his oath to inſert it, dul ar it be that ſort of propeny 


_ againſt" a benefice proceeds not on common proceſs, but on a writ 


ply of the cure, and like wiſe for the maintenance of the! incum- 


them. Bu Ectl. Lau, tit. Sequeftfbtion, vol. 3. p. 318. ed. 2. 


ho 18 alſo bound to take cire both ofitheincumbent himſelf and 


bankrupt te extend te perſons in holy orders, ſtullæhe queſtion wil 
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which he could not aſſign, it will not paſs. Where the execution 
directed to the biſhop, thoſe inconveniencies which the legiſlature 
in ſequeſtering has a right to deduct a reaſonable ſum for the 0 


bent and his family, if he hath not otherwiſe ſufficient to maintain 


If it be urged that the inſolvent himſelf has provided by his agree. 
ment for ſerviug the cure; it may be auſweredz that the ſervice of 
the eure is only one of the things to be provided for by the biſhop, 


of bis family. With reſpect to the opinion ſuppoſed to have been 
expreſſed by Lord Horwiithe im Eu parte Mepmot, it is obſervable 
that when he Toggeſts that a ſpititual' preferment may poſſibly be 
withiti” che ſtatutes of bankrupt; he expreſsly affigns as a reaſon 
chat a Wtit ay iffhe to r- e . a pan 


tc lerde tlie cure. ct ads dd obem 01 28.4: 


eee en £2.42 ery vol gd1 3 


88 


of ur. 24. val 


On this day the "we 67 r che wilt ads deliverta by 
{bra KEVIN Le C. 15 Win Net 70 An This ler money 
which had become due to the infotvent at the firhe when he took 
the beriefit of the inſolvent att? iris admitted that the Plaintiffs are 
entitted to recober:- Vriquelti6nably every right und intereſt in 
poſfeſnön, which had vefted in theifſolvent previous to the paſſing | 
of elle 45th öf Geb. 3 K 112. Was by that 3c immediately tram. 
ferred to the alfighees; Fand Gbatelel Action might have been 
beought'by tHe inſolvent; may be maintained by the aſſignees. 80 
dug às tlie Defehidant ebmitiued in the occupation ef the viearage, 
be was nah de ile Payment of the ſtipulatec füm; as far, there- 
fore, as the action extends to the artears which were due at the 
tine When tlle infolvent took the benefit of che uct, the claim of 


the aMigtices may be maintained! Suppeſing a" commiſſion of 


be, Whether thie affignees under this infolvent'a@ have ſucceeded 
to the rights of the infolvetit in all the revenues bf the church of 
which he was vicar? for it is impoſſidle to contend that they are en- 


titled under che agreement; without alſo contehding that if there bad 
ieee þ 53533 e peen 
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been no agreement they would wave been in the fame ſituation as 1802. 
the vicar himſelf, and would have been entitled to demand from MY. 


the poſſeſſors of the glebe-lands and from the terre-tenauts of the 2nd \ -apaapad 
pariſh the rent and tithes due to the vicar of Hernbill. In ſhort, Cowran. 
it muſt be argued, that although the inſolvent act does not expreſsly 

make the aſſignees vicars, yet that it inveſts them with all the 

eccleſiaſtical rights of the vicar. It is material to conſider how 

the common law ſtood with reſpect to the rights with which cre- 

ditors of perſons in holy orders and beneficed clerks were cloathed. 

No one is ignorant that at common law land could not be taken 

into the hands of the creditor himſelf; the profits only could be 

taken by a writ of levari facias directed to the ſheriff, who was 

thereby empowered to levy the profits ariſing from time to time | 
for the benefit of the creditor. The common law was extremely 
jealous of obtruding any new tenant on the lord; it did not allow, 
therefore, any poſſeſſion to be taken under the Log facias, but 
only the profits to be levied. By the ſtatute of Neſim. 2., which | 
gave the writ of legit, an alteration was introduced in this reſpect. f 
By chat act the creditor was permitted to make uſe of a proceſs by = 
which he was put into poſſeſſion of the land itſelf. At all times, 
however, the king was entitled to take poſſeſſion under an extent, 
for the objection to changing the tenant did not apply to the 24 | 
of the king. His right was independent of the ſtatute of Weftm. 2.: : 
but it muſt not be forgotten that while the common law remained 
unaltered the king never claimed any authority to take poſſeſſion of _ 9 
eccleſiaſtical rights or dues by the hands of his own miniſters the ö 
ſheriffs. He was always obliged to have recourſe to a writ to the 

biſbop, under which the lands were ſequeſtered. Under that writ | 
poſſeſſion was not given, but the ordinary was bound to take care 
that out of the revenues of the church the duties of the church 
ſhould be provided for. We find in 2 Lt. p. 4. that Lord Cote 
lays, “ if a perſon be bound in a recognizance in the Chancery, or 
in any other court, &c. and he pay not the ſum at the day, by the 
common law if the perſon had nothing bur eccleſiaſtical goods the 
recognizee could not have had a /evari facias to the ſheriff to levy 
the ſame of thoſe goods, but the writ ought to be direQed to the 
biſhop of the dioceſe to levy the ſame of his eccleſiaſtical goods. 
In Gilbert on Executions, p. 40. it is ſaid, « eſegit does not lie of the 
glebe belonging to the parſonage or Vicarage, nor to the church-yard; 
for theſe are each. /olum Deo conſecratum;;” and for this | is cited Fen- 
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cleſiaſticis, which are not to be touched by lay hands. 


CASES. I'N: HILARY. TERM 


Line Rep. 207, where the ma doctrine is laid down; and alſo that 
no capias or Feri 'facias can iſſue againſt a clerk if it appears that he 
has no lay fee, but only a levari facias to the biſhop. . Fenkins refers 
to two caſes from the Year-books, viz. 29 Ed. 3. 44. and 21 Ed 4. 45. 
We have therefore complete authority for ſaying, that at common 
law no procels ever iſſued to a ſheriff to levy on eccleſiaſtical pro. 
perty the debt due in an action, and Gilbert is well warranted in 


ſaying that no elegit lies. Sir Mm. Blackſtone in the 3d volume of 


the Commentaries, p. 418. gives an account of the writ of ſequel- 
tration to the biſhop of the dioceſe, which he ſays is in the nature 
of a levari or fiert facias to levy the debt and damages de bonis ec. 
The fame 
account is given-of the writ in Burn's Eccl. Lato, tit. Sequgſtration. 
There has been much argument reſpecting the power which a 
clergyman had over his own benefice. It has never been con- 
tended however that a parſon was ever ſeiſed in fee, he had only 


232 qualified right in his living, and at common law could make no 


leaſe to bind his ſucceſſor, un eſs confirmed by the patron and or- 
dinary. In the reigns of Hen. 8. and Eliz. ſeveral ſtatutes were 


| paſſed. introducing further reſtrictions with reſpect to the power of 


ecclefiaſtics over their benefices, Until the 13 Eliz. c. 20. they all 
appear to have been made for the benefit of the ſucceſſor : ſo great 
was the anxiety of the legiſlature however to prevent eccleſiaſtics 
from diveſſing their own rights, that the ſtatute of 13 Eliz. c. 20. 
explained by 18 Elia. c. 11. empowers them to take advantage of 
their own non- reſidence to defeat leaſes made by themſelves. Such 
has been determined to be the effect of that ſtatute in the late caſe 
of Frogmorton d. Fleming v. Scott, 2 Eaft 467. It is now clearly 
eſtabliſhed that the half pay of an officer is hot aſſignable, and un- 
queſtionably any ſalary. paid for the performance of a public duty 
ought not to be perverted to other uſes than thoſe for which it is 
intended. Notwithſtanding the caſe of Sleuart v. Tucker (a), in 
which it was held that the half pay of an officer was aſſignable in 
equity, it was expreſsly decided in Flarty v. Udlum that it was not 
aſſignable at all, which decifion met with general approbation. 


This doctrine is very analogous to that which has been adopted with 


reſpe& to eccleſiaſtics; the ſame policy is applicable to both caſes. 


Having conſidered in what manner debts might be enforced againſt 


 eccleſiaſtics at common law, I will now conſider whether the ſtatutes 
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kelative to bankrupts and inſolvents have introduced any alteration 


in this reſpect. That a private creditor ſhould be able to avail 


timſelf of a writ of ſequeſtration for the purpoſe of ſatisfying his 
debt out of the benefice of a clergyman, and yet that where the 
legiſlature has veſted the whole property of the debtor in aſſignees 
for the benefit of the creditors in general, thoſe aſſignees ſhould not 
have any power to affect his benefice, would certainly be an 
anomaly in the law. Whether there be any means of obviating 


this anomaly I will not pretend to ſay. Lord Hardwicke, in the 


caſe ex parte Meymott, abſtains from laying down deciſively in what 
manner the claims of the aſſignees upon ſuch property might be 
made available. He ſeems however to think that in a writ to the 
biſhop the af Ignees. might have the ſame remedy as any other cre- 
ditor. But he never hints at an idea that they could take poſſeſſion 
of the benefice in the ſame manner as they might ef lay property. 
The cnly queſtion in that caſe was, whether a clergyman could be 
made a bankrupt. Mr. Wilbraham in arguing for the negative in- 
ſiſted that his living could not be aſſigned by the commiſſion, for 
that the aſſignees muſt take all or none; and if they took all, no- 


thing would be left to provide for the ſervice of the cure. Lord 


Hurdavicle, who inclined to think that a clergyman might be a 
bankrupt, after noticing this objeQtion, and ſtating the common 
law rule with reſpect to ſequeſtration, ſays, © I do not ſee, (but T 
give no opinion) why the ſame method may not be followed un- 
der the commiſſion of bankruptey, for it does not appear to me 
that this would ſuperſede the biſhop' s authority.“ As a long time 
has elapſed ſince this opinion was thrown out, during which ſome 
clergymen muſt probably have rendered themſelves 'obaoxious to 
commiſſions of bankrupt, I deſired inquiries to be made reſpeQ- 

ing the mode of proceeding adopted under thoſe commiſſions, 

But theſe inquiries have not produced any inſtance in which pro- 

ceedings againſt a benefice have taken place. Nor hill 1 under- 

take to point out in what manner the aſſignees in this caſe muſt 
proceed. But although there may be diſſiculties in the mode of 
proceeding, we are not therefore to hold that the nature of the 

property which a clergyman has in his benefice is changed by the 
operation of an inſolvent act, or that the aſſignees under ſuch an 
act will be entitled to demand and receive eccleſiaſtical dues. | The 
agreement in this caſe is a mere letter of attorney given by the 

oo to 455 Defendant. If chis n could be deemed 


a caſe, 
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A replication 
to a plea of 
tender, ſtat- 
ivg an ori- 
ginal writ 

' ſued out and 
returned be- 
fore the ten- 
der, but not 
proceeded 
upon, and 
then a 2d 
original writ 
ſued out after 
the tender 
and proceed- 
ed upon, but 
unconnected 
with the iſt 
- writ, is no 
anſwer to the 
plea. 


a caſe, it would be void upon the face of it. It would be a caſe 


the action now brought by the aſſignees. 


1.3 CA SES IN HILARY TERM © 


on the parſonage houſe, with a covenant that the new tenant ſhould 
occupy : this would be f#lo de ſe. Whatever advantage might be 
derived through the intervention of the ordinary, I am of opinion 


that by no conveyance of the party himſelf could he diveſt him- 


ſelf of his benefice. 'The ſame. reaſons which have induced the 
common law to prevent execution againſt a benefice by the hands 
of the king' s civil miniſters, may be urged with equal force againſt 
We are therefore of 
opinion that the action is not maintainable ſo far as it relates to the 
rent which has accrued ſubſequengst to the aſſignment under the 
inſolvent act. 


Per Curiam, | | Verdict to be entered for the Defendant, 


1 


1 


Sraarron and Another v.  SAYIGNAC, 


Thune afſumpfit for work and "AMY goods ſold and de- 
livered, money lent and advanced, paid, laid os and expended, 
had and received, and on an account ſtated. - 


The Defendant pleaded non afſump/it as to all but TY I55. 4d.; 


and as to that ſum he pleaded that © from the time of making the 


ſeveral promiſes and undertakings in the declaration mentioned he 
always hitherto was and ſtill is ready to pay the ſame to the Plain- 
tiffs ;1 and before the ſuing out the original writ of the Plaintiffs, to 
wit, on i ith February 1802, at, &c. tendered and ny to pay 
the-ſame to the-Plaintiffs, which' they refuſed to receive; and the 
N brought the ſaid 91. 15. 44. into court. 

The Plaintiffs replied, that “ as to 91. 1 5 s. 4 4. parcel, &. 
præcludi non from recovering more and greater damages than the 
ſaid 91. 155. 4 . in that bebalf, becauſe they ſay, that after the 
making of the ſaid promiſes and undertakings i in the ſaid declara- 


tion mentioned as to the ſaid 9 4. 155. 44., (that is to ſay) on the 


tain writ of our Lord the King, commonly called a writ of guare” 


25th day of January 1802, at, ic. they the ſaid Plaintiffs for the 
recovery of their damages by them ſuſtained by reaſon of the non- 
performance of the ſaid ſeveral promiſes and undertakings in the 
ſaid declaration mentioned, as well as to the ſaid ſum of 9 J. 15-5. 
4d. parcel, tc. as otherwiſe, cauſed to be ſued and proſecuted out 
of the Court of our Lord the King of his Chancery, (the ſaid Court 
then being held at Weſtminſter in the county of Middleſex) a cer- 
4 clauſum 


29. 


m THE FORTY-THIRD YEAR OF GEORGE 111. 
clauſum fregit, againſt the ſaid Defendant, directed to the ſheriff of 
Middleſex, by which ſaid writ our ſaid Lord the King commanded 
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the ſheriff of Middleſex, that if the faid Plaintiffs ſhould give him 2 2 2 


ſecurity to proſecute their ſuit, then the ſheriff of Middleſex ſhould 
put by ſurety and ſafe pledges the ſaid Defendant that he ſhould 

be before our ſaid Lord the King's juſtices at Meſiminſter in eight 
days of the Purification of the Bleſſed Mary then next, to ſhew 
why with force and arms he broke the cloſe of the ſaid Plaintiffs 
at Weſtminſter, and did them other wrongs, to the great damage of 
the Plaintiffs, and againſt the peace of our aid Lord the King; 
and that the ſaid ſheriff ſhould have there the names of the pledges 
and that writ. At which day of the return of that writ, (that is to 
ſay) in eight days of the Purification of the Bleſſed Mary, in the 
42d year aforeſaid, at We/!minfter in the county of Middleſex, (that 
is to ſay) at London aforeſaid, in the pariſh and ward aforeſaid, 
the ſheriff of Middleſex, (to wit) W. R. Eſquire and R. A: C. 
Eſquire then being ſheriff of Middleſex, returned on the ſaid 
writ to the juſtices of our Lord the King of the Bench at /- 
minfeer, that the ſaid Defendant in the ſaid writ named had not any 
thing in his bailiwick whereby he ſhould: be attached; wherefore 
the ſaid Plaintiffs for the purpoſe aforeſaid prayed another writ of 
our Lord the King to be directed to the ſheriff of Middle/ex in 
form aforeſaid. And it was granted them, &c. And thereupon the 


faid Plaintiffs for the recovery of their damages aforeſaid, afterwards, 


(to wit) on the 15th day of April, in-the 424d year aforeſaid, at, &c. 
aforeſaid, cauſed to be ſued and proſecuted out of the ſaid Court of 
our Lord the King of his Chancery (the ſaid Court then being held 
at Weſtminſter aforeſaid in the ſaid county of Middleſex) a certain 


other writ of our Lord the King, commonly called a writ of quare 


dauſum fregit, againſt the {aid Defendant, directed to the ſheriff of 
Mildleſex,” —{proceeding as with the former writ, and alleging 
that being ſummoned ' upon this 2d writ the Detendant appeared.) 
And the ſaid Plaintiffs further ſay, that the ſaid ſeveral writs' ſo 


Si vie ac. 


by them ſued and proſecuted as aforeſaid againſt the ſaid Defend- 


ant, were ſo by them ſued and proſecuted againſt the ſaid Defend- 
ant with intent to implead the ſaid Defendant for the ſeveral cauſes 
in the ſaid declaration in this behalf above ſpecified, and to cauſe 


nnd compel the ſaid Defendant to appear in the ſaid Court here in 


order that they the aid Plaintiffs might declare againſt bim 105 the 
Vor. III. 1 OY = 1 ſaid 
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1803. Tt; ſeveral cauſes of. aRion:i in the faid; declaration mentioned, ae- 


sriarren corlling to che eburſe, cuſtam, and pragice of the ſaid Court hers, 

and nber And they the Aid Plaintiffs, in purſuance af ſuch their ſaid inten- 

Save. tion, did, after ſuch the ſaid appearance of the ſaid Defendant 33 

e aforeſaid, declare thereupon and for the ſaid ſeveral cauſes of — 8 

in the ſaid declaration mentioned in manner and form aforeſaid, 

and therein (amongſt other things) for the {aid ſum of 91. 15 55, 

4d, parcel, c. and for the damages by them ſuſtained on oc. 

 *eafion; of the not performing the ſaid ſeveral promiſes and under. 

| takings in the ſaid declaration mentioned as to the ſaid 9 /, Ic 4 

44. And the ſaid. Plaintiffs further ſay, that the ſaid Defendant 

did not at any time before the ſuing forth of the ſaid firſt-men. 

tioned writ out of the ſaid Court of our {aid Lord the King of his 

Chancery, in manner and for the caule and purpoſe aforeſaid, 

tender or offer to pay to the ſaid Plaiutiffs the ſaid ſum of g/ 

15 5. 4 4., parcel, c. And this, Sc. Wherefore, c.“ 

The Defendant rejoined, that“ true it is that the ſaid 6 

| . did not at any time before the ſuing forth of the ſaid writ in the ſaid 

„ plea of the ſaid Plaintiffs above: pleaded in reply firſt mentioned, 

| tender or offer to pay to the ſaid Plaintiffs the ſaid ſum of 97. 15 4. 

4 4., parcel, Sc.; but the ſaid Defendant ſays, that the ſaid De- 

fendant before the ſuing out of the ſaid writ in the ſaid plea of the 

ſaid Plaintiffs above pleaded in reply, ſecondly above mentioned, 

| (to wit), on the ſaid 11th day of February, in the ſaid year of our 

Lord 1802, at, Cc. tendered and offered to pay to the ſaid Plain- 

tiffs the ſaid 91. 155. 44,, which ſaid 90. 15s. 4d. the Plaintiffs 

then and there wholly refuſed to receive from yo ſaid Defendant, 

And this, Sc. Wherefore, S . 

To this there was a general demurrer, and joinder therein, 

| Bayley Serjt. in ſupport of the demurrer, after citing the ſeveral 

caſes of Giles v. Hartis, 1 Ld. Raym; 254. Sweetland v. Squire, 

2 Salk. 623. and Clemens. v. Reynolds, Say. 18. to ſhew that a plea 

of tender which does not allege that the Defendant was alwavs from 

the time when the cauſe, of action accrued ready to pay, is bad 

upon demurrer, was proceeding to argue that the firſt writ of quare 

clauſum fregit in this caſe appearing to have been regularly ſued out 

previous to the tender pleaded, the Defendants' rejoinder could not 
de nahen. 

When The Court interrupted, hat by 1 that however 


regularly the firſt writ was ſued: out, Kill it did not appear to have 
1 been 
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been properly continued (a), and therefore could not be connected 
with the ſecond writ:ſo as to avail the Plaintiffs. co 

\ Bayley then urged, that merely ſuing out proceſs was a demand, 
and e the tender was not = ag unleſs made previous to 
that demand. 

But The Court were clearly of opinion that the mere circum- 
tance of proceſs ſued out was not ſufficient, ſince poſſibly it might 
be for ſome other cauſe of action, and if allowed to operate in the 
way contended for, would open a door to much inconvenience by 


enabling perſons to keep ſuch proceſs ſecretly in their pockets 
till ſuch ſtage of the pleadings as pap ſhould be diſpoſed to bring 
it forward. 

Per Curiam, FS for the Defendant. 
a Heywood Serjt. was to have argued e contra. 


(a) See 2 Ld, Ray. 434. 


POLLARD v. Sir ROBERT HERRIES Kat, 


r was an action of aſſumpfit brought on a promiſſory note, 


of which the following is a literal copy: 


Branche 8 
ole! oy 
Paris,ce 20 Mai 1791 


——— 1 * 


En face du Pont Royal. 
A ſept jours de vue prefixe j je hayerai a Pordre de Meonſieu cur 


John Carter Pollard Ia /omme de douze cents livres Tournois 
avec Pintertt convenu 4 rai ifon de trois pour. cent bar an, 


Pr 1200 Ti OUYNOIS— 


/ 


valeur regu comptant. 


Jer proc“. de Sir Robt. Herries. 
Payable, comme defſus, dans Paris, dine ern * 
au choix du porteur, dan: Douvres | ge 2 
Union Bank, et dan, Londres à f — le 17 
mon domicile ordinaire I Au cours d Hence 
; x Jar Paris, 6 dale, 
%%% ᷑ ᷑ũem NS 
n 4/16 ora iden toth May' 99: E. W. 


JamEs CAREY. 
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A. depoſited 


a ſum of mo- 
rey at the 
banking- 
houſe of B. 
in Paris, for 
which B. 
gave him his 
note “ pay- 
ablein Paris, 
or at the 
choice of the 
bearer at the 
Union Bank 
in Dower, or 
at my uſual 
reſidence in 
London, ac- 
cording tothe 
courſe of ex- 
change upon 
Paris; after 
this note was 
given the di- 
rect courſe of 


exchange be- 


tween London 
and Paris 
ceaſed alto- 


. gether, hav- 


iag been pre- 
vious to its 
total ceſſation 


1 low; "a 1006 was at a e period prſence of 8 af payment at the reſi- 
rſe of e 


dence of B. in London, at which time there was a circuitous co 


xchange upon Payfs by way of Ham- 


burgh, Eeld that A. was entitled to recover upon the note gecording Aces ciꝛcvitous Four ſe of exchange 


upon Paris at 10 time when the note was e ; 


Which 
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| Which promiſſory note was thus tranſlated-; 
Paris, the 2oth of May 179 For 1200 = Tournois, 

At ſeven days ſight, according to agreement, I promiſe to Pay to 
the order of Mr. John Carter Pollard the ſum of twelve hundred 
livres Tournois, with the intereſt agreed for, at the rate of three 
per cent. ber annum, value received down. 


Payable as above in Paris, or,] By procuration of Sir Robt. Herries 
at the choice of the bearer, at James Carey, 
the Union Bank in Dover, or! | 
at my uſual reſidence in Lon- . and verified 


don, according to the courſe A 


The two firſt counts of the declaration were upon the ſaid note. 
In the firſt count the words “ au cours d' uſance fur Paris” were 
taken to mean * according to the courle of exchange upon Paris.” 
In the ſecond count theſe words were wholly omitted. The third 
count was upon an. ndebitatus afſumpſit for the value of foreign 
money paid, laid out, and expended by the Plaintiff for the uſe of 
the Defendant, The fourth was for the value of foreign money lent 
and advanced by the Plaintiff to the Defendant. The fifth was for 
the value of foreign money had and received by the Defendant to 
the uſe of the Plaintiff, And the fixth was upon an account ſtated 
between the Plaintiff and Defendant. To this declaration the De- 
fendant pleaded the general iſſue, and patd into Court the ſum of 
184, 16 4. 6 d. upon the whole declaration generally. 

This cauſe was tried before Lord Eldon Ch. J. and a ſpecial jury 
at the Guildball ſutings after Hilary term 1801, when a verdi 
was found for the Plaintiff for 40 J. 6s. 10d, darhages, ſubject to 


the opinion of the Court upon the follow! ing caſe: 

For a long time previous to the French revolution, and for ſome 
time ſubſequent to that period, the Defendant kept a banking- 
houſe at Paris, into which many, per ſons on their travels were ac- 
cuſtomed to pay their money, for which they took promiſſory notes 
ſimilar in form to that which is the ſubject of the preſent action. 
On the 20th of May 1791 the Plaiatiff paid into the Defendant's 
banking houſe at Paris. the ſum of 1200 livres Tournois in al- 
| Hgnats, then the circulating medium of France, which were re- 

ceived at the Defendant's ſaid banking-houſe in caſh, and for 
which the Plaintiff received the above Promiſſory. note. On the 
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roth May 1799 the ſaid note was preſented for acceptance, and 


again on the 20th of the ſame month for payment in London, at the 
viſual reſidence of the Defendant. 
exchange between London and Paris it was regulated by the ecu or 
French crown of three livre: Tournoic, in ſterling pence; and 
when this exchange was at par the French crown was of the value 
of thirty pence ſterling. At the time when the ſaid note was made 
and delivered to the Plaintiff there was a dire& courſe of exchange 
between London and Paris at the rate of 24 pence ſterling for the 
French crown. In the month of Anguſt in the year 1793, in con- 
ſequence of the war, the exchange fell ſo low as four-pence far- 
thing for the French crown of three [ores Tournois, and in the 
month of October following it finally cloſed at nine-pence for the 
French crown. 
note was preſented for payment in London, as the war was ſtil! 
continuing between Great Britain and France, there was no direct 
courſe of exchange between London and Paris; but there was 
then, and there ſtill is, a circuitous courſe of exchange between 


thoſe cities through Hamburgh. At that time, according to the 
courſe of exchange between Paris and Hamburgb, 1200 livres © 


Tournois were of the value of 589 marks and 7 /chelins, and this 
ſum, according to the courſe of exchange at the ſame time between 
Hambargh and London, was of the value of 47 J. 3s. 4 d. ſterling, 
which ſum, together with 127., the intereſt thereof at 3 per cent. 
fer ann. for 8 years, from the 2oth of May 1791 to the 20th of 
May 1799, making together the ſum of 59 J. 35. 4 d., was the 
amount of the ſum claimed to be recovered by the Plaintiff in this 
action, as being the value of the ſaid note on the ſaid 20th May 
1799, when it was preſented in Londos for payment, according 
to the above circuitous courſe of exchange. But the ſam of 
191 16 5. 6 was paid into court by the Defendant, as being the 
value of the ſaid 1200 livres and the intereſt thereon at 3 per cent. 
per ann., taking the exchange at 94. ſterling for the French crown of 
three livres, arcording to the laſt direct courſe of exchange between 
London and Paris before the commencement of the war. The 
queſtion ſubmitted to the opinion of the Court was, Whether the 
Plaintiff were entitled to recover the above ſum of 591. 45, 44, 

the value of the fail 1200 livres and intereſt, according to tlie 
courſe of exchange between London and Paris through Hambargh 


Vor. III. 4 R | at 


When there was a courſe of 


On the 20th May 1799, the time when the ſaid 
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by what courle of exchange the Plaintiff is to be paid; whether 


neceſſary to calculate any courſe of exchange, as it would be paid 


the exiſting courſe of exchange. The mode by which a merchant 


muſt perform it y Pres. 3 dae. by adopting the ſhorteſt cir- 


CASES: IN "HILARY. TERM; 


at the time when the ſaid bill was. preſented. for payment in Ton- 
don? If the Court ſhould be of that opinion, then the jury found 
a verdict for the Plaintiff, damages 40l. 05. 10d., which, with the 
ſaid ſum of 181. 165. 64. paid into court by the Defendant, 
amounted to the above ſum of 59/7. 3s. 47. But if the Court 
ſhould be of opinion that the Plaintiff had no right to claim from 
the Defendant more than the value of the ſaid 1200 livres and the 
intereſt thereon, according to the laſt direct courſe of exchange be- 
tween London and Paris before the commencement of the war, 
then, as the ſaid ſum of 18/7. 16s. 6d., which was ſufficient to 
ſatisfy. that claim, had been paid into court and is truck out of the 
declaration, the jury found a verdid for the Defendant. 

Marſhall Serjt. for the Plaintiff, - The queſtion in this caſe is, 


by the laſt direct courſe of exchange which exiſted previous to the 
commencement of the war between this country and France, or by 
the circuitous courle which exifted at the time when payment of 
the note was demanded? The note in queſtion is for 1200 livres 
payable at Paris, Dover, or London. Now if demanded at either 
of the two-latter places, it mult have reference to ſome exiſting 
courſe of exchange; though if demanded at Paris it would be un- 


by the preciſe amount of French money mentioned in the bill. 
Although the direct intercourſe, between this country and France 
was interrupted at. the time when. payment of the note was de- 
manded, ſtill there could be no difficulty in paying it according to 


would effect this, would be to purchaſe à bill upon Hamburgh in 
London, which bill, when tranſmitted to Hamburgh,, would purchaſe 
another upon Paris. It is true that the Defendant will be a ſut- 
ferer by this mode of payment, but that conſideration cannot excuſe 
him from. the performance of his contract: for the general rule of 
law is, that even the impoſſibility of performing a contract will not 
excule.the contraQing-party, unleſs that impoſſibility ariſe from the 
interpoſuion of the law. The caſe ſtates what was the beſt courſe 
of exchange. for the Defendant at the time when the bill was de- 
manded; and as the Defendant has undertaken to pay according 
ta the courſe of exchange, there being no direct exchange, he 
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itous'mode-of exchange. A-queſtion ſimilar to this aroſe before, 1803. 
Lord Kenyon at niſi prous, who decided it immediately, ſaying, if 88 
the high road be out of repair, the party muſt go on the adjoining H. 
land. So in Cuming v. Monro, 5 T. K. 87. in debt for 14401. of 
money of 'Great Britain, on a bond for 24001. proclamation mone ey 
of North Carolina, the Court refuſed to allow the Defendant to pay 
the 2400 l. Carolina money into court, ſaying, This proclama- 
tion money was of a certain value when the bond was given, and. 
alſo when it was forfeited; but by change of time and circum- 
gances it is now rendered of no value whatever, and therefore 
juſtice could not be done between the parties if we were to deter- 
mine that the Defendant ſhould be at liberty to pay that which is 
now of no value, but which, had he paid his debt when it became 
due, would have been of great value.” If it be ſaid that the Plain- 
tiff ought to have preſented the note ſooner ; the anſwer is, there 
is nothing on the face of the bill to prevent his keeping it for any 
number of years which he might think proper: and, indeed, had 
it not been for the interruption of the exchange the Defendant 
would have derived an advantage from his not preſenting the note 
ſooner, ſince he allowed only 3 per cent. for the money depoſited, 
which was the conſideration of the note, and made a larger in- 
tereſt himſelf. | "TIS 
Williams Serjt. contrd. If the Würm pays this bill accord- 
ing to the laſt courſe of exchange between London and Paris he 
will perform his contract as nearly as poſſible; and the Plaintiff 
will ſuffer. juſtly for not having preſented it ſooner. . The words 
4 au cours d uſance” can only be explained by conſidering the na- 
ture of the note: the import of which is this; If you do not | 
receive the money at Paris, then I will pay it at Dover or in Lon- 
dan, according to ſuch uſance as ſhall exiſt with reſpe& to bills 
upon Paris at the time when payment ſhall be demanded.” The 
mode of payment, therefore, in contemplation of the parties in caſe 
of the note being demanded at London or Dover ſeems to have been 
by a bill upon Paris. Admitting this interpretation, the word : 
_ * uſance” is an underſtood mercantile term, and, as applied to bills, 
differs according to the places upon which they are drawn. 155 he 
Court obſerved, that as the jury had tranſlated the words 6 
cours A uſance they ſhould adhere to that tranſlation.] At 1 
time when this note was preſented, the preciſe performance of 
be contract had become impoſſible; for 1 no direct courſe of 
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v. Fane, Alcyn, 27. is, that “ when a party by his own contrad 


which was contracted for, and which may amount to alt times as 


performance. The Defendant therefore in this caſe was moſt 


; payments at the commencement of the war between this country 


CASES IN HILARY TERM 
ese between London and Pari. exiſted. The Defendant 
therefore i 18 excuſed; for the rule of law, as laid down in Paradine 


creates CY duty or charge upon himſelf, he is bound to make it 
good, if he may, notwithſtanding any accident by inevitable neceſ. 
ſity, becauſe he might have provided againſt it by his contract.“ 
But in this caſe the Defendant was abſolutely prevented by change 
of circumſtances, and by the neglect of the Plaintiff in preſenting 
the note ſooner. He will therefore be exeuſed if he perform his 
contract * cy pres? according to the laſt direct courſe of exchange 
between London and Paris. If, however, the Court ſhould think 
that this is not the proper rule, then it may be contended that the 
action has been brought too ſoon, and that the Plaintiff ſhould 
have waited until a direct courſe of exchange between London and 
Paris was renewed. If the conſtruction contended for by the 
Plaintiff be adopted, the Plaintiff, by keeping the note, may oblige 
the Defendant to pay it in a manner totally different from that 


much as was in the contemplation of the parties. 

Lord ALVANLEY Ch. J. The argument of my Brother William 
muſt neceſſarily go the length of contending, that at the time when 
payment of the note in queſtion was demanded no courſe of ex- 
change between London and Paris whatſoever exiſted. If his 
argument will not go this length, I think that he cannot ſucceed, 
At firſt I entertained ſome Joubts whether at the time when the 
note was made it was not the intention of the parties that the money 
ſhould be paid according to the direct courle of exchange only, 
and conſequently whether this circuitous courſe of exchange which 
has been ſet up could poſſibly regulate the payment. The princi- 
ples laid down at the bar, reſpecting the force of obligations ere- 
ated by a party againſt himſelf, are not to be controverted ; nor 
can it be diſputed that whatever be the n ture of the contract into 
which a ſubje of this country enters, he is excuſed from the per- 
formance of it, if the laws of his country, interpoſe and forbid the 


clearly excuſed from that part of his contract which impoſed upon 
bim the neceſſity of paying the 1200 livres at Paris, becauſe ſuch 


and France were forbidden by law. But in this contract there are 


two other terms; for the Defendant engages to pay not only at 
NR? N 3 8 | Paris, 
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Parit, but. of Dover or London, What reaſon then has be given 
for not performing his contract when payment of it was demanded 
in London? He ſays that he engaged to pay according to the 
courſe of exchange between London and Paris, and that at the 
time he ſo engaged the courſe of exchange in contemplation be- 
rween himſelf and the Plaintiff was the direct courſe of exchange 
between thoſe two places, 
courſe of exchange exiſted at the time when payment of the note 
was demanded, the Defendant offers to pay according to the laſt 
direct courſe of exchange which exiſted before that time. But the 
Plaintiff has a right to diſpute this mode of payment which the 


Having ſhewn then that no direct 


Defendant thinks proper arbitrarily to adopt, and may as well con- 
tend that he chuſes to be paid according to the courſe of exchange 
which exiſted at the time when the money was depoſited. I think 

therefore that we cannot with propriety refer to any courſe of ex- 
change previous to the demand of payment, but that according to 
the ordinary rules of conſtruction the Defendant is bound to per- 
form his contract notwithſtanding intervening circumſtances may 
have ſubjected him to ſome inconvenience, 
ſtances of the late war induced the legiſlature of this country to do 


The peculiar circum- 


King William, namely, to prohibit under certain penalties the ſub- 
jects of this country from remitting money to France. In conſe- 
quence of this, a much more circuitous and expenſive courſe of 
exchange was neceſſarily adopted; and the Defendant being called 
upon to pay in London according to that circuitous and expenſive 
courſe, ſuffers a hardſhip. Whatever doubts, however, I may have 
entertained; I now think: that the ſoundeſt conſtruction for us to 
adopt, and which will be ſubject to the leaſt inconvenience, 
the Defendant is bound to pay the note according to that indirect 
courſe.of exchange which exiſted at the time when payment was 
demanded. The Plaintiff therefore will be entiiled, to the larger 
ſum, found by the jury. 

Hearn |. 
though L agree that neither of the parties contemplated the inter- 


is, that 


I have very little difficulty upon this ſubject : 5 


ruption! in the dourſe of exchange which the war produced; yet 
let us conlider what was the real nature of the contract between 
the parties. The Defendant received a ſum of money from the 
Plaintiff, for which he was to pay a very ſmall intereſt; clearly 


therefore it could not be worth the Defendant's while to keep the 
Vol. III. 4:8: - bill 
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what had never been done before, unleſs perhaps in the time of 
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bill in bis hand merely upon the ſpeculation of making an advan. 


tage of it by ſome alteration in the courſe of exchange; and indeed 


the longer he kept the note the longer the Defendant had to maks 


a large intereſt of money, for which he paid the Plaintiff but 


a ſmall intereſt. The contract between the patties being that the 
Defendant ſhould pay according to the courſe of exchange between 
London and Paris, and that contract not being unlawful, the 
Defendant muſt fulfil his engagement when called upon, notwith- 
ſtanding circumſtances may have rendered that * diſad. 
vantageous to him. 


Rook J. I am of the ſame opinion. According to the courſe 


of dealing eſtabliſhed by the Detendant, he received a depoſit of 
: money from perſons upon their travels, allowing them only three 
per cent. intereſt, and gave them notes payable at Paris, Dover, 
or London, Tt was tinderſtood between the parties that the perſons 
to whom theſe notes were given might keep them as long as they 


mould find it convenient, and the Defendant undertook that when 
they choſe to demand payment of them, he would pay according 
r the edurſe of exchange upon Pa fc. Now the ſhorteſt courſe 
of exchange upon Paris at the time when payment was demanded 
was by way of Hamburgb, and the Plaintiff only deſires to be paid 
accottibg to that courſe. The Defendant therefore, unleſs he can 


Thew a ſhorter eourſe to have exiſted at that time, muſt pay the 


note according to the courſe of exchange through Hamburgb. 
Whatever inconvenience he may ſuffer from this conſtruQion, he 
muſt attribute to himſelf alone for not en guarded againſt it 
by the terms of his contract. 


CuanBre J. We muſt recolle& that this is a loan by the 
Defendant to the Plaintiff, not of a bill of exchange, but of his 


promiſſory note given for money depoſited with him. That note 


was intended to ſerve other purpoſes than that of merely fecuring 


re-payment of the money depoſited, and in contemplation of the 
peculiar accommodation which he was to derive from this note, 
the Plaintiff parted with this money at a leſs rate of intereſt than 
he might otherwiſe have reaſonably demanded. It certainly was 
not in the contemplation of either party that any inconvenience 
could ariſe from the Plaintiff'not preſenting the note for payment 


ſooner than he did. That circumſtance however makes it neceſſary 


to decide hat mode of payment ſhall now be adopted. The mode 
pointed out on the face of the contract is the courſe of exchange 
8 0 


— 


en 
fel 
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on Parise and indeed I do not think that the terms of the note 
could have been tranſlated otherwiſe than they have. The note 
does not expreſs that the money ſhall be paid at the uſual courſe of 
exchange, or at the courſe of exchange ſubſiſting between the two 
countries at the time when the ſecurity was given, but inerely ac- 
cording to the courſe of exchange. Then to what are we to look, 


but to the courſe of exchange actually ſubſiſting between London 


and Paris when payment was demanded? Probably there were 


many other more circuitous courſes of exchange on Paris, but the 
neareſt is pointed out by the caſe, and the Plaintiff's demand aſſeſſed 
accordingly. Whatever loſs the Defendant may have ſuſtained by 
the interruption of the direct courſe of exchange, I think the con- 
tra&-capable of no other conſtruction, and that the Plaintiff is en- 
titled to the larger ſum. 


wenn to be entered for the Plaintiff for 40. 6s. 104. 


Manwers qui tam v. PoSTAN. 


Tus was an aftion on the gane of uſpry. Tbe 3ft count 

of the declaration ſtated that the Defendant on the g th of 
Auguf i802, by means of a corrupt contract made between the 
Defendant and one Richard Lowe, ©. took, accepted, and received 
of and from the ſaid Richard Lowe 5. for the forbearing and 
giving day of payment, and for the having forborne and given day 


of payment to the laid Richard Lowe gol. lent by the Defendant 


to the ſaid Richard Lowe on the 1 5% of April 1802, from the 
laid time of the ſaid lending of the ſaid 500. until the 14th of July 
i802,” There were ſeveral other counts not material to be here 
ſtated... The cauſe was tried before Lord Alvanley Ch. J. at the 
Guildhall Sittings after laſt Micbaelmar term, when it appeared 
that the Plaintiff being indebted to one Dance in the ſum of 1117. 
10s. gave 1a warrant of attorney to ſecure that ſum, and that 


_ Richard Lowe alſo gave his note for the ſame ſum, dated the 1 ath 


Ober 1801, payable to Dance or order at fix months, as a colla- 
teral ſecurity, which became due on the 1 5th of April 1802; that 
this note was indorſed by Dance to the Defendant; that on the 
12th or 43th of April Richard Lowe applied to the Defendant's 
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In an action 
on the ſtatute 
of uſury for 
taking more 
than legal 
intereſt on a 
loan of mo- 
ney ©** from 
the 15th of 
April to the 
14th of July 
1802,“ the 
Court will 
amend the 
verdict by the 
Judge's notes 
if the jury, 
by miſtaking 
the date of an 
inſtrument, 
create a va- 
riance for 
which the 
evicence af- 
fords no 
foundation, 


If more than 


legal intereſt 
be taken for 
forbearance 
on a note | 
given to 4. 
by B. as a 


collateral ſe- 


curity for money lent to C ſuch aſery 1 15 well deſcribed to be for forbearance of money /ext by the De- 
fendant 70 J. | 


5 15 ſon 
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1803. ſon to accept 611. 100 in part payment, and a warrant of attorney 
— 

Manx zzz at three months for the remainder, for which indulgence and the 

pos tan: expences he offered three guineas; that the propoſal being accept- 

| ed, Richard Lowe paid 641. 145. (a), and gave the warrant cf 

attorney, at the fame time aſking for his note and the former war. 

rant of attorney given by the plaintiff, which the Defendant's ſon 

promiſed to ſend, but ſtated that they were at that time in his fa- 

ther's poſſeſſion ; that on the 1 5th of April one Thomas Gal: called 

on Richard Lowe from the Defendant, and returned the 641. 1 4s, 

and the warrant of attorney for 50, ſtating that the Defendant 

objected to what had been done, but afterwards produced a blank 

warrant of attorney for 55 J, dated the 14th of April, which he 

requeſted Richard Lowe to execute, and in caſe of his non-com- 

pliance threatened that the Defendant would proceed upon the 

note; and that Richard Lowe accordingly again paid the 64 J. 14;, 

and executed the laſt-mentioned warrant of attorney, which waz 

paid on the 5th of Auguſt in the ſame year. The jury found a 

verdict for the Plaintiff, ftating that the, Defendant took 51. for 

the uſe of 50/7. from the 14th of April to the 14th of July. 

On a former day a rule niff was obtained, calling upon the De- 

fendant to ſhew cauſe why the above general: verdict ſhould not be 

. . amended by the Judge's notes, and why i it ſhould” not be entered 

on the 1ſt count of the declaration only, and at the ſame time 

another rule 1/7 was "obtained; calling upon the Plaintiff to ſhew 

cauſe why a nonſuit ſhould not be entered on the ground that the 

evidence did not ſupport the averment iu the iſt count of the de- 

claration that the uſurious Intereſt" was taken for the forbearance of 

money lent, _ ö e gabgs! 1 

Shepherd Serjt. for this Defendant now tet, 1ſt, that in 

order to ſupport the prefent aQion it was effential that the contract 

ſhould be found as ſtated in the declaration; and that as there was 

a material variance between the finding of the jury and the tranſ- 

action as pleaded, the Court could not enter a verdict for the Plain- 

tiff upon the preſumption that the jury bad proceeded upon 2 

miſtake ; that although it appeared in evidence that the warrant of 

attorney was executed on the 1 5th of April, yet as the jury had 

found that the uſurious intereſt was taken “ for the ule. of 500 

from the rqth of n to the 1 4th of July, it muſt be preſumed 
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tion; and that although it had been uſual to ſet right the miſtake 
of a jury by the Judge's notes where the verdict was general, yet 
that where the jury had found a particular fa& incorreQly, there 
| was no means of reQifying that miſtake but by ſending the caſe to 
a new trial. 2dly, That no money was ever lent by Poflan to 
Lowe, as averred in the declaration; for that the uſurious intereſt 


which Lowe had given as a collateral ſecurity for the debt of a third 

perſon, which could not conſtitute a loan from the Defendant to 
33 "jg 

© Marſhall Serjt. for the Plaintiff infiſted, 1ſt, That where a mani- 

{et miſtake occurred in the finding of the jury, the Court would of 

courſe rectify that miſtake by the Judge's notes; and obſerved, that 

ſuch amendment had been allowed even in a ſpecial verdict; that 


jury could have preſumed that intereſt was calculated from the 14th 
of April; that the note itſelf did not become due till the 15th; and 
that it was evident the jury had been miſled by the circumſtance of 
the warrant of attorney having borne date as of the 14th. 2dly, 
That as the Defendant was entitled to receive 50/. from Lowe on the 


longer in the hands of Lowe, it was equivalent to a loan of that 
ſum. He cited Foyer v. Edwards, Cowp. 112. where Lord Manſ- 
feld expreſſed a clear opinion, that if a tranſaQion be in ſubſtance a 
loan, it muſt be conſidered as ſuch whatever may be the form of the 
tranſaQtion. a | 


The Court were clearly of opinion, that, as there was no evidence 
from which it could have been inferred that intereſt was computed 
from the 1 4th of April, the verdi& might be entered according to 
the notes of the Judge, without exceeding the line which had been 
already adopted in caſes of this fort: though if any evidence had 
been given from which it would have been competent for the jury, 
had they believed it, to have found as they had done, the Court could 
not have rectiſied the miſtake, but muſt have granted a new trial. 
With reſpe& to the ad point, they thought the tranſaction was 
equivalent to a loan of money, and referred to Mads 7. b. v. Wi 4 
fon, 1 al, 1 9 5. | 
Rule abſolute for the amendment. 
Rule Uicbarged for the nonſuit. 


——— 4 


that the intereſt was computed from the 14th of April, which would 
vary the tranſaction molt eſſentially from that ſtated in the declara- 


was taken for the forbearance of pol. due upon a promiffory note 


in the preſent caſe there was no evidence whatever from which the 


15th of April, which he then agreed ſhould remain three months 
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It there bea 


cuſlom wilh- 
in a manor 
ſor a lord to 
grant parcels 
of the waſte 
by copy of 
court-roll, 
the pre- 
miſes granted 
in the above 
mode are well 
de ſeribed as 
copy hold 
remiſes, 
though the 
date of the 
grant be mo- 
dern. If an 
aſſeſſment of 


a copy hold 


fie be enter- 


ed in the 
court- rolls as 
of oo, but 
that cut of 
eſpecial fa- 
vour the lord 
remitted 401. 


and thereby 


reduced it to 
60 l. and the 
lord ſue for 
the fine, and 
the jury, find- 
ing the an- 


nuzl value of 


the premiſes 
30 J. , give a 
verdict for 
601, the 
lord dune 
retain the 
verdict for 
the ſum ac- 
tually due, 
but muſt 
make a new 
alle ſſment, 
the old aſſe ſſ- 
ment, not- 
withitanding 
the remitter, 
being in law 
an ſſeſſment 
as uf 100 l. 


| of copyhold tenure that the premiſes ſhould have been demiſed and 


able by the Defendant to the Plaintiff for and on his admiſſion, 


the ſaid manor, te hold the ſame, with the appurtenances, to the 


a fine of 100 J. for his admiſſion to the ſaid premiſes, but out of 


Plaintiff to ſhew cauſe why a nonſuit ſhould not be entered; ift, 


ASR IN HILARY TERM: 


* 


"Lords Nonruwiek v. Srarwar. 


FNDEBITATUS anf ſi. "The aſt count lated, 0 that the De- 
fendant on, Cc. was indebted to che Plaintiff, then and ſtil 
bel: lord .of the manor of Harrow, otherwiſe Sudbury, f in the 
county of Middleſex, in 2001. for reaſonable fines due and pay- 


according to the cuſtom of the ſaid manor, into divers copybold 
tenements, with the appurtenances, parcel of the ſaid manor, into 
which he had by the Plaintiff, before that time and whilſt he vas 
lord of the ſaid manor, been admitted according to the cuſtom of 


Defendant, his heirs and aſſigns, by copy of court-roll, at the wil 
of the lord and according to the cuſtom of the ſaid manor.” There 
were other counts for money paid, had, and received, and on an 
account ſtated. The Defendant pleaded the general iſſue. | 

At the trial before Lord Alvanley Ch. J. at the Weſtminſter Sit- 
ved after laſt Michaelmas term, it appeared that the premiles for 
which the fine was claimed were ſome time ſince parcel of the waſte 
of the manor, and were firſt granted by the then lord to hold by 
copy of court-roll ; that within the-manor there was a cuſtom for the 
lord to grant parcels of the waſte whenever he ſhould think proper, 


r 


_ 


to hold by copy of court-roll ; that there were many tenements 
within the manor which had been bolden immemorially by copy of 
court-roll, and many which had been granted in the above manner 
out of the waſte, the one being called ancient copyhold and the 
other waſte-hold copyhold, and that the tenants of the former were 
entitled to ſome privileges to which the tenants of the latter were 
not entitled; that upon the Defendant' 8 admiſſion, the following 
entry was made upon the rolls; . And the lord of the manor aſſeſſed 


„ 69 tw, os 


8 


eſpecial grace remitted 40. thereof, which has reduced the fine to 
601.” The Jury found that the annual value of the premiſes was 
307. and gave a verdi for the Plaintiff for 60. being two years | 
annual value. 


Shepherd Serjt. on a former day moved for a Julls calling on the 


becauſe the premiſes on which the fine was claimed ought not to have 
been deſcribed as copyhold ; he inſiſted that it was of the eſſence 


- -demiſeable 
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demiſeable by copy of court- roll from time immemotial ; whereas 
ir appeared in the preſent; cafe that the premiſes had been parcel 
| of the waſte: within time of memory, and that although a cuſtom 
wight have eniſted within the manor for the lord to grant tene- 
ments out of the waſte, upon admiſſion to which a ſine might be 


ſuch fine the nature of the tenure ſhould have been correctly ſtated 
in the declaration; 2dly, becauſe the aſſeſſment by the lord being 


1 fine, the lord's right to recover could not be complete until a 
new aſſeſſment had been made; for although it appeared that out 
of eſpecial favour he had remitted 40 l. and reduced the fine to 
601,, ſtill the fine muſt be conſidered as a fine of 1001. and aſſeſſed 
as ſuch, though the payment had been remitted in part. On this 
au he cited A/c v. Grant, Doug. 731. n. 4. ed. 3. * 
With reſpe& to the xt! point, The Court obſerved, that although 
the premiſes in queſtion had been newly granted by copy of court- 


cuſtom to demiſe parcels of the waſte as copyhold, they were to 
be conſidered as much copy hold tenements as if they had been im- 
memorially holden by copy of court-roll ; that the tenure had its 
foundation'in cuſtom, which had immemorially attached upon the 


tion to thoſe in queſtion were very common in the North of Eng - 
land, and had often been recogniſed in judicial determinations ; 
and Chambre J. added, that within his recollection tenures or̃ this 
kind had been judicially acknowledged at Durbam, and in ſome 


bave been removed from the court there to We/imin/!er=ball,. if the 
counſel had not been ſatisfied with the propriety of the determina- 


by the Court, that unleſs a ſtrong opinion to the contrary was en- 


on the 2d point granted a rule ni. 


from thoſe authorities, and particularly from ally create a new copyhold tenure. 


need not immemorislly bave been Jemi/ed as doned this 8 
copyhold, though it muſt have been demi/e-. 


Beſt 


demandable by virtue of the cuſtom, yet that in declaring for 


inſtances the queſtion had been raiſed in ſuch a mode that it might 


tion. With reſpect to this point (a), therefore, it was intimated 


Ce. Lite. 58. 5. it is clearly thewa that land | (5) On a . day es ban: 


347 


1503. 
— nm mnt 
Ld, Noa TH- 

"WICK 
. 
STA NWA. 


* 


ioo, which the finding of the jury had proved to be too heavy 


roll, yet that having been granted by virtue of an immemorial 


waſte, the ſubject of the grant; that copyholds of a ſimilar deſerip- 


tertained at the bar, they did not wiſh to have it pms (%; but | 


(a) This point very »bly diſcuſſ:d by Mr. | | able as ſuch, Mr. Waris, indeed, ſeems to 
Wathins in his treatiſe on Copybolds, p. 33. | think that even without the aid of a cuſtom, 
to p. 36., and the ſeveral authorities on the | the lord of a manor may grant the waſte of 
ſobject are there collected by him inthe notes; the-manor as copy hold, and thereby efeftu- . 


| 


2248 CASES IN HILARY TERM © 
1803. Beſt Serjt. now ſhewed cauſe, and contended that, as the lord 
1 that demanded no more than 604., which appeared by the finding 
e of the jury to be two years' value, he was entitled to recover 
-STaxwar. that it appeared from Trius v. Perkins, Skin. 249. that if a lord 
demand more than he.ought he may make his demand g: novo, 
and that the entry upon the rolls in this caſe ſhewed that although 
89 the lord aſſeſſed the fine at 100 l. he only intended to inſiſt upon 
60 J.; that this entry could never prejudice the tenant, fince 
would afford no evidence that two years value amounted to 1001 
for that a copyhold fine is at all times an arbitrary fine in point of 
form, though it is now ſettled that the lord cannot take more 
than two years' value; and that the 1004. therefore might always 
be deemed the formal fine impoſed by the lord, and the 60 J. the 
two years" value on which he had a right to inſiſt, | 
as: The Court, however, (a) (without hearing Shepherd,) were of 
| opinion that the aſſeſſment was an aſſeſſment of 100/., and that 
the latter part of the entry was nothing more than a remiſſion of 
the payment of part of that aſſeſſment, and that much miſchief 
might ariſe to copyholders if ſimilar entries were permitted to be 
made upon the court-rolls of manors. | 
| f Rule abſolute, 


(a) Mr. Juſtice Heath was abſent on this day, but was preſent when the 1ſt point wa 
moved and conſidered. | | | 


oh 


Feb, ab. Doss vi Bayan. 

If toon FR EPLEVIN.. The Defendant avowed. for rent of certain apart- 
avowry or " , » | * « " , . . 
120 l. tent in ments in a dwelling-houſe demiſed by him to the Plaintiff, at 
arrear the | | 


Plaintiff the yearly rent of 241., payable quarterly, and becauſe 120 J. of the 


plead.” that rent aforeſaid * due and payble by the Plaintiff to the avowant for 


ws not due,” five years ending and ended on the feaſt-day of the Annunciation 
an e de- * | 1 0 5 
fendantjoin 1802, was in arrear, the goods mentioned in the declaration were 


ee diſtrained. The Plaintiff pleaded in bar, 1ſt, that he did not 


f enjoy the ſaid apartments for the ſaid five years under the ſaid de- 


| * — is - miſe; 2dly, that he did not hold the ſaid apartments at the rent 
which te aforeſaid; zdly, © that the ſaid 120 l of the rent aforeſaid were 
Plaintiff ob- S425 9 4 , | | 
Jodi that cho "not due and payable by the Plaintiff to the avowant for five years 
evidencedoes | 


not ſupport the iſſue joined by the Defendant ; yer if u verdi@t be taken for 241, ſubject to the opinion af 


tte Court, ſuch finding will cure the deſect in the formality of the iſſue. 
| 5 | 2 e Aitreo ending 


} 


% 
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ending and ended on the ſaid feaſt-day of the Annarciatios of the 
Bleſſed Virgin Mary in the year 1802 aforeſaid, in manner and 
form as the {aid avowant bath in and by his ſaid avowry alſo 
above alleged; and, Athly, chat the ſaid 120 J. of the rent afore- 
ſaid in the ſaid avowry of the ſaid Defendant in this behalf above 
alleged to have been due and payable by the Plaintiff to the avow- 
ant for ſive years of the ſaid term ending and ended on the ſaid 
ſeaſt- day of the Annunciation of the Bleſſed Virgin Mary in the 
year 1802 aforeſaid were not in arrear and unpaid to the avowant 
at the ſaid time When, Ac. in manner and form as the avowant 
hath in and by his ſaid; avowry allo above een er. On each of 
thele four pleas iſſue was joined. | 1 15 177 

„At the trial of this cauſe before Lord ks Oh. at the 
Guildhall Sittings after laſt, Micbaclmast term, it being proved 


iſſues, and conſequently the {Plaintiff was entitled to a verdict on 
thoſe iſſues. His lordſhip being. diſpoſed te reſerve this point, a 
verdict. was taken for the avowant on allithe iſſues for 24, with 
liberty; to the Plaintiff to move to enter a verdict for himſelf on 
the 3d and 4th Mines.:1 nd bis 8G SHY 39 

; Accordingly a rule ys for. that purpoſe an lows | obrained 
on a former day, 199817 901 160) b 

.: Bayley Serjt. now ſhewed-cauſe. Under an avowry AY a . 
Pang the avowant may well bave a verdict for a leſs ſum, as was 
the caſe in Harrifon v. Barnby, 5 T. R. 246. It is true in that 
caſe the iſſue was that the ſaid rent, nor any part thereof,” was in 
arrear. But where iſſue is taken on a collateral point it is ſuffi- 
cient if the party join with his adverſary without adding any thing 
to it, as was ſaid by Cole i in Robert v. Andrews, Cro. Eliz. 82., 
who admitted that in an action of waſte for cutting twenty oaks, the 
Defendant ought to plead that he did not cut the ſaid twenty oaks, 
or any of them; but obſerved, that in debt upon an obligation that 
he ſhall do no * and a breach aſſigned that he eut twenty 
oaks, it is ſufficient to plead that he did not cut the ſaid twenty 
aks, modo et forms, &c, Which inſtances ſhew the diſtinction, 
for in the latter caſe the ſue. reſpeQing. 1 the twenty oaks is only 
collateral, whereas in the former caſe 1 it is the direct iſſue between 
the parties. 80 In Dyer, 1 15. 6. the ſame diſtinction is taken, and 
Vor. _ 4 U 5 Gough 


23 


that 24 l. only was due for rent, it was objected on the part of 
the, Plaintiff . that ſuch evidence did not ſupport the zd and 4th 


30% /' 1 /CASES/IN HILARY. TERM 


1863. though the judgment of the Court is not reported there, yet in 
Conus Co. Zatt. 282. 4. the laſt caſe is ſtated with a reference to Dyer; 
and ſince Lord Coke adds, judgment ſhall be given for the Plain. 
tiff, for ſufficient matter of the iſſue is found for the Plaintiff 
ſuch, it may be preſumed, was the judgment of the Court, In. 
deed in-White v. Bodinam, 2 Salk. 629. in covenant by leſſee apainſt 
leſſor, for that he entered upon him and ouſted him from the pre- 
miſes; the Defendant pleaded that he entered to diſtrain for rent, 
ab/que bor that he ouſted Plaintiff de premifſis ; to which plea there 
was a demurrer, becauſe it omitted to allege © or any part there. 
_ of;.-but/the Court held the plea well enough, ſaying, if the Plain- 
tiff will join iſſue upon the matter of the traverſe, and prove the 
ouſter of any part, the iſſue ſhall be for him. In that caſe, there- 
fore, the Court gave effect to the diſtinQtion alluded to, even upon 
demutrer, whereas the objection in this caſe comes after verdict; 
at which'-period the Court may imply the words * or any part 
thereof, and thereby remove all poſſible doubt. Again, in Wal. 
tham v. Sparkes, 1 Ld. Raym. 41., in debt on an indemnity bond 
to a pariſh, and a plea of non damnificatus, the replication alleged that 
ag. had been paid by the pariſh, and that 8 d. of that ſum was for 
the maintenance of the pauper ; and then the Defendant in his re- 
joinder traverſed that 8 4. was for the maintenance of the pauper; 
on demurrer it was objected that the traverſe was too narrow, not 
having the words © or any part thereof,” but the Court held it 
good enough. If a material allegation is traverſed in an improper 
or inartificial manner, the iſſue taken upon it is merely an informal 
one, and is aided after verdict. This appears from the opinion 
of Lord Hale in Bennet v. Holbeck, 2 Saund. 317. and note 6. to 
that caſe by Mr. Serjt! Wilkams, The Judge and jury in this caſe, 
therefore, had a right to ſever the material from the immaterial 
matter put in iſſue, and to find accordingly; and, having done fo, 
the Court will not after verdict hold that to be one entire allega- 
tion which at the trial has been conſidered difributive. 
 Wilkams Serjt, in ſupport of the rule. Many of the cafes cited 
do not apply to the preſent: and indeed it is very queſtionable 
Whether at this day the caſe of Robjert v v. Hridrews can be ſuſtained 
as law. The queſtion here ariſes upon an avowry, which is in fact 

| a declaration, both parties i in replevin being actors, and either being 


at Wn to take down tlie record. This being ſo, the allegation 6 
£4 19 | eh that 
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addition of the words © or any part thereof to the avowry in 
Harriſon v. Barnby completely diſtinguiſhes the two caſes : for 
though under general words the preciſe ſum may be proved, yet in 
this caſe there are no general words to admit of that proof.. With 
reſpect to Bennet v. Holbeck, the day and place were made parcel of 
the iſſue ; and therefore, though there was an informality in the plea 
which would have been bad upon demurrer, yet it was aided after 
verdict. The words“ de præmi Ne“ in White v. Bodinam include 
the whole and every part; : it was not therefore neceſſary to enter 
into the queſtion reſpecting direct and collateral iſſues. Notwith- 
landing the jury have in this caſe found a verdict for the avow- 
ant, yet the caſe is to be conſidered as if it came before the Court | 
upon demurrer : for it was objected at the trial that the iſſues were 
not proved; and the verdict was only taken pro formd, referving 
it for the opinion of the Court, whether it ought to have been ſo 
taken. The caſe of Oſborn v. Rogers, 1 Saund, 267. is a preciſe 
authority applicable to the preſent caſe. There, on aſſumpſit for 


the Defendant pleaded that the Plaintiff ſerved from the ſaid 21ſt 
of Marth to the 31ſt of December 17 58, and then left the ſervice: 


traverſe was held bad, becauſe if the Plaintiff had taken iſſue upon 
it he would have been bound to prove the ſervice for the whole 
time or he could have recovered nothing; whereas if he had in 


fact ſerved for any part of the time he ought to recover pro tanto. 


ment for uſing the trade of a woollen-draper for three. months not 
having ſerved an apprenticeſhip thereto, the Defendant traverſed 
the uſing of the trade for three months ; and Saunders, at the end 
of the caſe obſerves, that the plea was bad on that ground, ſiace 
it ought to have gone to every part of the time diſtributively : for 
if the Defendant had uſed the trade only one month, and the 
traverſe had been rightly taken, he ought to have been convicted. 
In Coram v. Sweeting,” 2 Saund. 206., to afſumpſit on a policy of 
inſurance for a' loſs by perils of the ſea, the Defendant traverſed 
that the {ip and tackle, &fc; were loft to which there was a de- 
murrer, the objection being that the traverſe ſhould have been i in 
the ire, and of this opinion was the Court. In addition to 
2 the 


that 120 J. was not due is not a collateral but a direct iſſue. The 


ſerviee from the 21ſt of March 1647 to the iſt of November 1664, 


and traverſed that he ſerved till the ſaid 1ft of November, which 


$o alſo in Rex v. Kilderby, 1 Saund. 311., which was an indict- 
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where to debt on bond conditioned for the payment of 15501, 


but if any leſs ſam for which the bond was given had been won 


liries i in the iſſue ſhall not be regarded. Flie principal queſtion in 
| this caſe is, Whether the defect in theſe pleadings can be taken 


| are to determine whether the Plaintiff thall be. permitted to take 


error. l ' 2 wet £ 1 , * F - 4 C - % F "8 * Ss 


CASES IN HILARY" TERM 
the 7 — Tg caſes may be cited eee v. Stockdale, 1 Sir. 403. 


the Defendant baving pleaded that part of the ſum, v7s. 1 500 l, 
was won by gaming, and therefore the bond 'was void, the Plain. 
tiff traverſed, that the 1500. was won by gaming, which was 
held bad ; for i it was not neceſſary that ſo much ſhould be won, 


by gaming the bond would be. equally void. The ſame principle 
was adopted on demurrer in 'Laliner v. Elins, 2 Str. 817. and 
Brown. v. Jobnſon, 2 Mod..145. 
Lord ALvAanLEey Ch. J. I do not ſee upon what principle it 
can be contended that thoſe matters which ate aided by the finding 
of the jury are to be conſidered as not found by the jury, becauſe 
an objection was taken previous to the finding. The reaſon upon 
which ſuch matters are conſidered as aided appears to me to be 
that the ſubſtance of the iſſue is found, and therefore any informa- 


advantage. of after 62 ＋ here are many iſſues to which a 
party may. demur if he think proper, and yet if he chooſe to g0 
on to trial, he may, nevertheleſs, take advantage of the fault after 
verdict: 28. where an iſſue is completely immaterial; for no ver- 
dict can cure that defect. The ifſue in this caſe in form i is, Whe- 
ther 1200. be due or not ? The Plaintiff having inſiſted upon that 
in his plea which is no anſwer to the ayowry, namely, that 128“ 
is not due, and the ayowant having joined iſſue upon that fad, it 
appears that r20/. is not due, but that a leſs ſum is due, and we 


advantage of his own bad pleading. If this had been an iſſue ſent 
from the Court of Chancery to try whether 1204. were due or not, 
there muſt have been a verdict for the Defendant. In this caſe, 
however, where the ſubſtance of the iſſue is to aſcertain whether 
any rent was in arrear, and the jury have found that 241. were 
due, 1 ſee no reaſon, in the abſence of any precedent preciſely in 
point, Why the avowant ſhould be precluded from baving the 
benefit of that finding, The objection is on the record, and may 
be moved again either in arreſt of judgment or upon. a writ of 
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ſatisſied me that the verdi@, as found, may be ſupported. If the 
Plaintiff be diſſatisfied with our opinion, the point, being on the 
record, will be open te him in another court. 
CHAMBRE © If the argument of my Brother i . were to 
prevail, we ought. to grant a repleader; ; for in that caſe the real 
queſtion between the parties would not have been decided by the 
finding of the jury. This defect, however, appears to me to be 


rightly f found. LA 0 F, 


* . * 4 


(a) Heath ]. was abſent. 


og, 44 


# 
wn 


x . & ; 
7 ka. Aa 4. wt F 
\ ” 


END oF HILARY TERM, 


Nog I. - FR « 


| Rooks-J- (). The caſes cited by my Brother Bayley have 


aided by the ſtatute of jeofails, for the ſubſtance of the iſſue is 


„Mule dilated. 
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 EXCHEQUER CHAMBER, 


| ad 
In the HOUSE of LORDS, 
3 | IN 
ä 
| In the Forty-third Year of the Reign of GzorGE III. 


(IN THE HOUSE OF LORDS.) 


April 16th. The Inhabitants of . county of CUMBERLAND v. ae Sove- 
| et reign Lord the KING, in Error. 


The 1 Anne, HE record in this caſe ſtated, that at the general ſeſſions of 


18, . , 2 2 
"hls of 7B oyer and terminer of our lord the king, held at Carliſle, in 


away from 


the crown the and for the county of Cumberland, on the 26th of Augu, 


Ns * ziſt George the Third, an indictment was preferred and found, 


2 wherein it wWas preſented as follows; that is to ſay, The jurors for 
indictment 


for not 
| 5 bridge. Arære, Whether the ſame perſons who are : lad to mou a bridge arc alſo bound 


to widen it, *. the * of the pablic ſhould require. 
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'IN THE FORTY-THIRD YEAR OF GEORGE III. 


or lord the king, upon their oath, prefent that there is a certain 
common public bridge called Blennerhaſſet-bridge, ſituate upon the 
tiver Ellen, at the pariſh of Torpenbor in the ſaid county of Cum- 
kerland, in the king's common highway, leading from the village 
of Aſpatria in the county of Cumberland, towards and unto the 
market town of Jreby in the ſaid county, uſed for all the liege ſub- 


jects of our faid lord the now king and his predeceſſors by them- 


return, paſs, ride, and travel upon, and over, at their will and 
pleaſure, freely and ſafely, without any obſtruction, hindrance, or 
impediment whatſoever; and that the ſaid common public bridge 
on the 2oth day of Auguſt, in the 3 iſt year of the reign of our 
ſovereign lord George the Third, king of Great Britain, and fo 
forth, and contimially afterwards until the day of the taking of 
this inquiſition, was, and yet is broken, ruinous, and in decay, 
for want of due reparation and amendment of the ſame; and the 


was, and yet is over narrow, and the battlements of the fame 
bridge were not, nor yet are of a ſaficient height to guard and 
preſerve the {aid ſubjects of our ſaid lord the king, paſſing, riding, 


ing over the ſaid battlements into the faid river Ellen, by reaſon 


going, returning, paſſing, riding, and travelling upon and over 
the ſaid common public bridge, by themſelves and with their 
horſes, ' coaches, carts, and carriages, during all the time laſt men- 
tioned, could not, nor yet can go, return, paſs, ride, and travel 
upon and over the ſaid common public bridge fo freely and ſafely 
as they ought to do; but were, and yet are greatly obſtructed, 
ſtopped, and hindered, in the going, returning, paſſing, riding, 
and travelling upon and over the ſame common public bridge, and 
during all the time aforeſaid were, and yet are in great peril, ha- 
zard, and danger of going, riding, and falling over the faid bat- 
| tlements of the ſaid common public bridge into the faid river Ellen, 
and of being there ſuffocated, drowned, and killed in the ſame, 


mage and common nuiſance of all the liege ſubjects of our ſaid 
lord the king, upon and over the ſaid common public bridge, going, 
returning, paſſing, N and travelling, againſt the form of the 


5 ; 


ſelves, and with their horſes, coaches, carts, and carriages, to go, 


faid common public bridge, during all the time laſt mentioned, 


and travelling upon and over the ſaid bridge from going and fall- 


whereof the faid liege ſubjects of our ſaid lord the king, neceſſarily 


— 


35s 


1803. 


— 
The Inhabi- 
tants of the 

County of 

CUMBER- 

LAND 


Vs 
The Kino, 


in Error, 


and of loſing and ſpoiling their goods and wares, to the great da- ; 


ſtatutes 
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i ſtatutes! in that caſe made and provided, and againſt the peace of 


amend the ſaid common public bridge, ſo as aforeſaid being broken, 


certain reaſons, cauſed to be brought before him, to be deter- 
the inhabitants of the ſaid county having appeared and pleaded 


thereto the general iſſue, and put themſelves upon the country, and 


the king's coroner and attorney having done the like, and iſſue 
being joined, the ſaid indictment came on to be tried at the aſſizes 


charged upon them by the ſaid indictment, in manner and form 
. as by the ſaid indictment was alleged. . Whereupon i in Trinity 


Plaiatiffs in error for the treſpaſſes, contempts, and nuiſances 
whereof they were indicted and convicted as aforeſaid, ſhould pay 


| ſhould be levied and paid into the hands of the treaſurer of the 


appeared. that the ſaid inhabitants of the ſaid county of Cumberland 


over narrow, and the battlements of the ſame bridge were not of 


| Laid: bridge, from going and falling.over the ſaid battlements into 


CASES IN EASTER: TERM: 1 


our {aid lord the king, his crown and dignity; and that. the inha. 
bitants of the county of Cumberland of right ought to repair and 


ruinous, over narrow, and in decay, and the battlements thereof 
not being of a ſafficient height, and to make the ſame ſafe and 
ſecure for the ſaid ſubjects, whenever and as often as it becomes 
neceſſary. . | 

Which ſaid indictment our ſaid lord the Hos e for 


mined according to the law and cuſtom of England; and two of 


held at the city of Carliſie on the tenth day of Auguſt 1792, 
before Thompſon B., by a jury of the county of Cumberland, 
when the Plaintiffs, in error were found guilty of the premiſes 


Term 179 5 (a), the Court gave judgment, and adjudged that the 


a ſine of three hundred and fifty pounds, and that the ſaid fine 


ſaid county, to be applied purſuant to the direction of the ſtatute 
in ſuch caſe made and provided, | 
"On this judgment the plaintiffs brought a writ "of error, and 
aſſigned: the following errors: 1ſt, That by the record aforeſaid it 


were indicted and convicted, not only for that the ſaid common 
public bridge in the ſaid indictment mentioned, was broken, 
ruinous, and in decay, for want of due reparation and amendment 
of the ſame, but alſo for that the ſaid common public bridge was 


a ſufficient height to guard and preſerve the ſubjects of our ſaid 
lord the king, paſſing, riding, and travelling upon and over the 


* See the caſe reported, Gh 5 
I the 


N THE FORTY-THIRD YEAR OF GEORGE 111. 

the ſaid river Ellen, although no obligation was, or is laid or 
charged upon the ſaid inhabitants of the ſaid county of Cumberland 
if or by the ſaid indictment, nor are they by law bound to widen 

the ſaid bridge, or to raiſe or heighten the battlements thereof. 

ad, That by the record aforeſaid it appears that our ſaid lord the 
king, for certain reaſons, cauſed the ſaid indictment to be brought 
before him to be determined, and that the ſame was accordingly 
determined in and by the ſaid court of our ſaid lord the king, 
before the king himſelf, although by law, and according to the 
form of che ſtatute (a) in ſuch caſe made and provided, the: ſaid 
indictment ought not to have been removell out of the ſaid county 
of Cumberland into the ſaid court of our ſaid lord the king, before 
the king himſelf, but ought to have been determined in the ſaid 
« county of Cumberland, and not elſewhere. zd, For that the judg- 
ment aforeſaid, in form aforeſaid given, appears to have been 
given for our ſaid lord the king againſt the ſaid inhabitants of the 
aid ocunty of Cumberland; whereas by the law of the land the 
ſaid judgment ought to have been given for the ſaid inhabitants of 
the ſaid county of Cumberland, and they ought to have been ac- 
quitted of the premiſes in the ſaid indictment mentioned. 

The king's coroner and attorney thereupon rejoined that there 
was no error in the ſaid indictment and record, which the plain- 


of the Court of King's Bench would be reverſed for the Ne 
amongſt other beaſon es?: x ST, 

"ſt, Becauſe the judgment given Gor fo as a Gas as cheep 
hundred and fifty pounds was given, not for the purpoſe of being 
laid out in or towards repairing the bridge according to its ancient 


have required more than five pounds, but for the purpoſe: of en- 
tirely pulling down the old bridge and making a new one wider 
than the preſent one, upon a ſuppoſition that the preſent bridge 
was too narro for the public convenience, and upon this prin- 
1 75 that inn dung to the repair of public bridges are ay 


* I FRET c. 18. 4 8. which 8 Erben and that no preſentment of ;ndia- 
© that all matters concerning the repairing ment for not repairing ſuch bridges, or the 
and mending of the bridges and highways | highways at the end of ſuch bridges, ſhall 
hereinbefore | mentioned, ſhall be Jetermined be removed by certiorari out of the ſaid 
in the county where they lie and not elſe- county into any other court.“ 


J 5 


tiffs inſiſted that there was, and humbly hoped that the judgment 


immemorial limits, form, and conſtruQtion, for that would not 
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burthenſome and oppreſſive upon perſons bound to the repair 


many inſtances, for rebuilding bridges upon more commodious 
conſtructions for the public, and in conſideration thereof ay. 


| obligation impoſed by law in this cafe does not go to the extent 


| the ſaid judgment. 


Jaw 18 10 make new bridges larger and wider than the old 
ones, if the convenience of the public- ſhould call for it. This 


all matters concerning the repairing and amending of bridges and 


by certiorari out of the ſaid county into any other court. The 
prohibition of removal is general and without any diſtinction, 


it was ſued out. There was no purpoſe of public utility to be 
anſwered by the removal, becauſe it was ſent down to be tried 
in the county of Cumberland, and appears by the record to have 
been tried by a jury of that county. If that was wrong, it is 
another ground of error l on the record, though not ſpe- 
ty gs e 


CASES: IN- EAST ER TERM 


principle 18 new, and, it is ſubmitted, is not warranted by 
Jaw; the legal obligation is only to repair and amend the exiſting 
bridge from time to time as occaſion may require, not to enlarge 
or widen it from time to time as the public convenience may 
require. Such an extenſion of the obligation would be extremely 


of bridges, and particularly to individuals who may be bound 
by reaſon of the tenure of lands to repair public bridges, and the 
law muſt operate equally upon them as inhabitants of a county or 
diſtrict. The law having. furniſhed no means by which per- 
ſons bound to the repair of bridges are enabled to acquire land 
to widen ſach bridges upon, and the acts of the legiſlature in 


thoriſing tolls to be taken, are ſtrong proofs to ſhew that the 
upon which the Court of _ 8 n have vane in giving 

2d, The ſtatute 1 Aun. Aal. I. ub. 6. % 5. expreſsly ales that 
highways ſhall be determined in the court where they lie and not 


elſewhere, and. that no preſentment or indictment for not repair- 
ing bridges, or highways at the ends of bridges, ſhall be removed 


whether the certiorari is ſued out at the inſtance of the proſecutor or 
the defendants ; and therefore the removal of the preſent indictment 
is contrary to the ſtatute, let it be ſued out at whoſe inſtance it 
might; but it does not even appear by the record at whoſe inſtance 


. . Er ine. 
. Abe 


IN THE FORTY: THIRD YEAR OF GEORGE III. 


The king's coroner and attorney hoped that the judgment mak 
be affirmed for the following amongſt other reaſons : 5 

aft, The obligation upon the inhabitants of a county to repair 

| public bridges is an obligation of common right founded on public 


neceſſity and convenience. It is eſſential to the performance of it 


that there ſhould be no obſtruction to the paſſage of the king's 
| ſubjects, where the right of paſſage extends to carriages; the 
bridges muſt neceſſarily be ſufficient for ſuch carriages as the pub- 
lie have a right to travel with, and are in common uſe; and it 
would be againſt principles of public policy, and be a reſtraint to 
commerce and agriculture, if the uſe of improved modes of con- 
veying goods and merchandize could not be adopted upon the 
public high roads of the kingdom. It is allo eſſential to the per- 
formance of the obligation that the king's ſubjeQs may paſs with 


fafety as well to their perſons as their goods, and the danger in 


theſe. reſpeQts to thoſe who have occaſion to ule the right of 
paſſage is the common averment in. all indictments of highways 
and bridges. The obligation to repair is not confined in all caſes 
to the preciſe limits of the exiſting bridge. The public exigency, 
and the free and ſecure paſſage is at all events to be provided 


for, and if the water changes its courſe the bridge muſt be accom- 
' modated to that change. 


ad, The objection to the removal of the record by certiorari reſts ; 


ſolely on the generality of expreſſion i in a clauſe in the ſtat. 1 Ann. 


flat. 1. c. 18. / g. but in very many inſtances the crown is not 
bound by general words in an act of parliament, and eſpecially 


where no particular intent appears that it ſhould be ſo bound. It 


would be againſt the plain intent of the ſtatute ſo to conſtrue the 
language of this clauſe, the manifeſt object of which is to prevent 
defendants from obſtructing juſtice by unneceſſary delay and ex- 
Pa and not to reſtrain the diſcretion of the mode of proſecu- 

In the particular inſtance of ſtatutes taking away the right 
3 removing indictments by certiorari it is laid down as a general 
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rule, that the crown is not bound by general words; and the ſta- 


tute upon which the preſent queſtion depends has been ſo conſtrued 
by the uniform courſe of practice, commencing almoſt immediately 
after the paſſing of the act, and continued to the preſent times, as 
appears by a great number of precedents referred to in the report 
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45 according as the public exigency or change of circumſtances might 


Judges ſhould think fo, it would be unneceſſary to hear any fur 


| ral words of the ſtatute? 


ſent (c), firſt that upon this: record the general queſtion was ex- 


tion having been made to the inſide of the battlements or from 


CASES IN EASTER TERM. 


"1 19619, 

Wt a. "Jochfion of the Court of King s Bench upon this point i in this 
| proſecution. - There is no J precedent to the contrary. 
| ee as Edward Law, 

| 0 Fl A. Chambre, © 
On this FOE oline and Wed v were heard. at the * of the 
Houſe for the Plaintiffs in error (a )).. 
| The Lord Chancellor (5) then put two e is to he e 
1; Whether upon this record the Houſe could enter into the 
general queſtion whether the county was bound to widen bridges 


* J. 9 . 1 * 5 {3s Kr. % 


require; or whether after \a general verdict it muſt not be pre- 
ſumed that the over-narrowneſs mentioned in the indictment aroſe 
from the bridge by ſome cauſe. or other having been contraQed 
from its ancient width? And his Lordſhip obſerved, that if the 


ther argument as to the general queſtion which would remain un- 
decided, and às to which, he added, he entertained conſiderable 
doubts. 2d,” Whether the certiprari was taken away by the gene- 
And his Lordſhip intimated his own 
opinion that it was the prerogative of the king to iſſue his certio- 
rari; and that the general words of the ſtatute had not taken 
away the certiorari at the inſtance of the crown, but. only. that 
which iſſued at the inſtance of the party. 

MacDoNALD Cb. B. delivered the opinben of the * pre- 


cluded, ſince it muſt be preſumed after verdict that the over: nar- 
rowneſs of the bridge had been occaſioned: either from ſome addi- 


ſome other cauſe, by which the ancient width of the bridge had 
been contracted; and ſecondly, that the certiorari was not taken 
W by the general words of the ſtatute. F tg 4 

- Accordingly. the Me of the Court. of King! Bench was 
affirmed. 


p > * 


105 Garrow 40d Bald were to have ar- 
gued e contra. 
Bah Lord Elles. 
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Jenx1NGs Demandant, STREET Tegan, and Mary VERNON, 4pril abn. 
| WilLIaM Cross and ELEANOR his Wife, and GRACE Jen- 
1 NINGS VERNON, Vouchees, 


If the diffe- 


Tx this caſe Mary Faber and the other vouchees reſiding at a 
conſiderable diſtanee from each other, and two eaptions there- in a recovery 
fore being neceſſary, two ſeparate warrants of attorney upon the . 


fame piece of parchment, with a caption at the foot of each, were ref 4 


taken, one from Mary Vernon, and the other from the remaining torney, 


though upon 
youchees. the ſame 


It being objected by the Meer, chat as the 21900 was to be — 
joint, one warrant of AKOrney with two captions ſhould have _ _— 
taken, | | | | _ the recovery 
| Beſt Serjt., i in "onde to amend this e error, now moved that the "PAY 
names of William Crofs and Eleanor his wife, and Grace Jennings 
Vernon might be inſerted immediately after the name of Mary 
Vernon in the firſt warrant of attorney, and that the other warrant 
might be ſtruck out, and both the captions be conſidered as re- 
lating to the amended warrant of attorney. He obſerved that if 
the Court ſhould find any difficulty in allowing the amendment 
propoſed, till they might ſuffer the recovery to pals i in its preſent 
ſhape, the objection being merely formal; for that the two war- 
rants of attorney upon the ſame piece of parchment in ſubſtance 
amounted to a joint warrant of attorney by all the parties. 
But The Court were clearly of opinion that they could not make 
the propoſed amendment, and alſo that the recovery could not paſs 
in its preſent ſhape, for that notwithſtanding all the vouchees 
had appointed the ſame attorney, yet that it did not follow from 
thence but that he might be en by the different pans " od 
ſeparate purpoſes. ; IE 
Beſt took an by bis motion (a „ 


. See Balch v. Poa, 2h, . 365 
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April 10606. © THORNTON v. MERREDEW, : 


Where the J ENT 4s default hate been fulfered 3 in an ation of debt 


© Defendant | 
ſuffers judg- 


on ſimple contract, the plaintiff took out execution, and levied 


ro. Sag not only for the debt and als a SD, for. the EFpences of the 


action of 8 execution. 


a ſimple 5 
ono the Cockell Serjt. having obtained 1 rule 2 on the Plniif to 


- PlaiotifFi 
Naiotitt ie | ſhew cauſe why the coſts of the execution mould not be reſtored 


not encitled...; 
expencn of to the Defendant, 25 
ny biogas ce : Marſball Serjt. ſhewed cauſe, md ns that as the De- 
3 eng ed had confeſſed the whole ſum mentioned in the declaration, 
pencge, 086 by ſuffering judgment to go by default, the Plaintiff was entitled 
4 pd oh to levy not only for the debt and coſts of the aQion, but alſo for 


ec e the colts of the execution, provided the whole amount did not ex- 


* ceed the ſum ceed the ſum ſtated in the declaration and confeſſed upon record. 


April 29th. 


nfefied up- | 
con feſſed up He urged that in debt pa bond with a penalty the coſts of the 


on record, 
execution are always taken, and that the debt on record in the 


5 preſent caſe might be 2 dered in the ſame light as the penalty 
of the bond, the larger ſum in both caſes ſtanding as as a 7 2555 for 

all that! is bond fide o N 
: But The Court, after referring to 8. officers, were clearly of 
opinion that in debt on fimple contract the Flaintiff was not en- 


titled to the coſts of the execution. DG ans | 
PLUS [OE . Rule abſolute. 


7 


 ParLLIPS ; Demandant v. lone and Others Deforeiant 


'% 2 


uu. Seri ark, to end the writ of entry in a fine by 
inſerting ' the word *tithes.” To warrant this amendment 


If one of he 
deeds to lead 
the uſes of a 


„ produced the deeds to lead the uſes, which were a leaſe and 


leaſe, contain 


. releaſe, in the former of which the word * tithes” was mentioned, 


«*©tjthes,”” but 
the other © ' but in the latter, after the. deſcription of the lands were theſe words 


deed,viz. the 
releaſe, omit only, and alſo all houſes, * ways, Cc. hereditaments and appur- 
ihar wor -  tevances whatſoever, to the ſaid meſſuages, lands, tc. belonging 


the S 

155 the or in any way appertaining. He referred to the caſe of Dou 
writ of entry - - 

by inſerting the word © tithes,” though the releaſe bas the words,“ N e n . ways, Ee. . 

| ditameats and ö Whatſoever, to 


hk * 


. 


_ ſaid ante lands, ke bel IG or in ay way 


„ e e Vi. Reeve, 


m. THE FORTY-THIRD YEAR OF GEORGE UI. 


ned vpon the ground of the word © hereditaments” — uſed 
in the deed to lead the uſes. 


But The Court obſerved that the releaſe did not convey all ia 


uno deſcribed in the leaſe, bur only the hereditaments 

belonging to the meſſuages and lands before deſeribed in the releaſe 
itſelf, and that tithes were not hereditaments belonging to land, 
but were a es 985 of e and muſt be held *. a dif- 


Villons took nitking by his. motion.. 


, 708 * 
* 6 1 


AM. 


Cra and Others, Executors of Mol Es, u. DEviin. 


ulis was an action upon a promiſſory. note and two bills of 
1 exchange made and drawn by the Defendant in favour of 
Moles the Plaintiffs teſtator. 
The cauſe was tried before Lord 3 Ch, J. at the Guildhall 
Sittings after laſt Michaelmas Term, when it was inſiſted for the 
© Defendant, that part of the Plaiptiffs' demand, to the amount of 40/7. 
had been diſcharged by a bill of exchange for that ſum given by 
the Defendant to Moles, The faQts reſpeQing this laſt- mentioned 
bill were as follows; it was drawn by the Defendant upon one 
Atlinſen, payable to, the Defendant's own order, and accepted 
by Atkinſon, payable at the Defendant's houſe ; the Defendant 
indorſed it to Moles and put it into his hands; Moles indorſed 
it to one Newcomb. When the bill became due it was preſented at 
the Defendant's houſe for payment, which was refuſed ; on the 
next day Newcomb gave notice to the Defendant of the non-pay- 
ment, who thereupon deſired him to take out a writ againſt Athin= 
ſon, ſaying, that if Newcomb would deliver the writ to him be 
would get Alkinſon arreſted. Ailinſon baving been accordingly 
arreſted, and having lain ſome time in gaol, offered Newcomb to 
give him a warrant of attorney for the amount, payable by inſtal- 
ments. Upon this Newcomb told the Defendant that it was in 
vain to keep Atkinſon any longer! in gaol, and that he ſhould take 
the warrant of attorney; to which the Defendant anſwered, © you 


may do as you like, for 1 have had no notice of the non-payment: 3 


Newcomb replied, © bow can you ſay ſo when you arreſted Ailin- 
8 Turek * Newcomb having accordiogly taken the warrant of 


attorney 


„ Reeve, arte, vol. 2. P. 5 578. where a ſimilar amendment was 
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V, 


Joxegs | 
and Qthers. 


May 2d. 


If the holder 
of a bill of 


exchange, of 


which pay. 
ment has 
been refuſed, 
inform the 
drawer of his 
intention to 
take ſecurity 
from the ac- 
ceptor, and 
the drawer 
anſwer, that 
be may do as 
be likgs, for 
that he (the 
drawer is 
diſcharged 
for want of 
notice, and it 


appear that 


due notice 
had been 
given; the 
holder may 
ſue the draw- 
er notwith- 
ſtanding that 
he has taken 
ſecurity from 


the acceptor; 


for the draw- 
er under ſuch 
circumſian- 
ces muſt be 


conſidered as 


having aſ- 
ſented to the. 
ſecurity be- 
ing taken. 


A _ 
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I bi 4 Defendant upon the bill for 40.7 for if they were entitled to 
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105380 3. = attorney and let Atkinſon out of gaol, it was contended that be 
8 hs ee had thereby diſcharged Moles the previous indorſer as well as the 
and Oiters drawer, and conſequently the bill indorſed by the Defendant to 
Devin, Moles, which he had indorſed over for value, mult be deemed a 
payment to the amount of 40. A verdict was taken for the 

8 Plaintiffs, ſubject to the opinion of the Court, Whether, under the 
r circumſtances of the caſe, the bill for 40 l. was to be conſidered 28 
8 ben payment of the debt declared upon? 
Accordingly a rule ni having _ obtained in the courſe of 

laſt term for reducing the verdict, - 

| Shepherd and Beſt Berjts. now hewed adds. The "OP is, 


Whether the indorſees could have maintained an action againſt the 


maintain ſuch action the Defendant had no right to conſider it as 
part payment of the Plaintiffs demand. It may be admitted that 
giving time to the acceptor will, generally ſpeaking, diſcharge the 
drawer ; but it does nat do ſo in all cafes. If the holder, after 
OH owt having given time to the acceptor, ſue the drawer, the latter will 
be entitled to ſue the acceptor, notwithftanding the agreement with 
the holder; it would therefore be a breach of faith in the holder to 
ſue the drawer after fuch an agreement. This was the ground 
upon which the caſe of Engli/h v. Darley, ante, vol. 2. p. 61. pro- 
ceeded. But if the drawer having notice of the holder's intention 
to give time to the acceptor, conſent to his ſo doing, he will ſtill 
remain liable, ſince it will not be competent to him to ſue the ac- 

ceptor within the time given to him. Ia this caſe the converſation 
between Newcomb and the Defendant amounted to a conſent on 
che part of the latter, that the former ſhould take a warrant of 
attorney from the acceptor payable by inſtalments ; for when 
Neuromb mentioned his intention of ſo doing he did not object, 
but told him that he might do as he liked, and though he added 
+  - "that he was diſcharged by want of notice, that was not true, ſince 
* full notice had been given to him. 
Cockell and Bayley Serjts. in ſupport of the alle The general 
principle of law is, that if the bolder give time to the acceptor 
without the conſent of the intermediate parties, they are thereby 
a diſcharged. This was clearly laid down in Tindall v. Brown, 
1 T. R. 167. and Wahoyn v. Si. Quintin, ante, vol. 1, p. 652. and 


the caſe of x v. Darksy proceeded on the ſame ground. In 
woos LEI eee? i, A wi 


& . 
Pl - Y 4 * I : 4 
f 3 


IN THE FORTY-THIRD YEAR OF GEORGE Ill. 
' this caſe however it is {aid that the drawer aſſented to the condut 
ol the holder in giving time to the acceptor, but that is not the 
fair import of the converſation between the drawer and the holder. 
When the Defendant faid that Neecomb might do as he liked, it 
was ſaying that he muſt act at his peril; and though he added thit 
be was diſcharged for a reaſon which was not true, that can make 


nd difference for he was not bound to diſcloſe the grounds of his 


courſe as he might be adviſed. Newcomb having thought proper 


to give time to the acceptor, the Defendant es een to take 
advantage of that circumſtance, i "lag aniaiqart ot gil 
bord ALVANLEY Ch. J. It perl to me that à fuficient Us 
fence has not been eſtabliſhed with reſpect to this 46 l. and that the 
conduct of the Defendant amounted to a tacit conſent that News 
comb-ſhould give time to the acceptor. If the holder of a bill, 
without the knowledge of the other parties, give time to the ac- 
ceptor, he cannot afterwards call on the other parties without an 
injury to the perſon to whom he has given time. In ſuch caſe, 
therefore, thoſe parties will be "diſcharged, But a man is not 
bound to ſeek his remedy againſt the acceptor ; if he ſign judgment 
againſt bim he will not be bound to proſecute that judgment; ; but 
he muſt take care that he does not give the acceptor a defence 


againſt. the drawer. In this caſe the Defendant had complete . 


knowledge of the non-payment of the bill, and of the holder's 
intention, to take a warrant. of attorney payable by inſtalments; 


yet upon this latter circumſtance being mentioned to him, he does 


not ſay if you give time to the acceptor I vill have nothing more 
to do with it, but he ſuffers him to go away without making auy 
objection. Such conduct amounts to a tacit conſent to the in- 
tended agreement between the bolder and the acceptor. r.. 

RookE ]. (a). I am of the ſame opinion. lI-agree to the ge- 
neral principle, that if the holder does any thing by which the 
drawer is injured, he ought not to be allowed to ſue the drawer.. 


But in this caſe the holder informed the drawer of his intention. to - 


take a warrant of attorney from the acceptor, which I think was 
equivalent to aſking if the drawer had any objeQion to his ſo 
doing.” In fact the drawer made no objection, but told the holder 
he © might do as s he | platen, faying that he was diſcharged for want 


tern zn 46) Mts hatte; Heath was abſene. TR agtwontr Tn 
Vor. III. . F A 3 - 
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Moy 5th. 


If onder a 
dedimus po- 
teflatem to 
take the ac- 
knowledg- 
ment of nine 
perſons to a 
fine, the com- 
miſſioners 
take the ac- 
knowledg- 
ment of ſix 
on one piece 
of parch- 
ment, and of 
three on 
another, the 
Court will 
not allow the 
fine to paſs. 


1 the dedimus was /to take the acknowledgment of four, and three 


3 and turns upon the conſtruction which ought to be put upon the 


warrant of attorney from the acceptor, 


piingioat debtor, and the other parties as ſureties only; the holder 


=o 


Ping A deli potgtauen had been direAted to | commiſſioner 


| Piece of parchment ; 8 Which mode of taking the acknowledgments 


| agreement by the parties to levy a fine Jointly. Each party when 


means of the ſame inſtrument. Each of the parties, therefore to 


CASES IN EASTER TERM 
of notice. - This caſe ſtands entirely upon its own circumſtances 


converſation between theſe two- perſons, I think it amounteg to 
an aſſent on the part of the drawer, that. the holder Fn take the 


CrHamBRE J. The acceptor of a bill is to " Can: as the 


therefore, who is the creditor, ought not ſo to negotiate with the 
acceptor as to prejudice the remaining parties to the bill,, - On this 
ground the caſe of Engliſb v. Darley proceeded. If a creditor give 
time to the principal debtor, the collateral ſecurities are diſcharged 
both in law and equity. But in this caſe the Defendant having 
aſſented to the payment by inſtalments, cannot now complain of 
being prejudiced by the conduct of the holder. 


\ ; ; % 
[x . 1 » | . * * . : mz 7* i 4 8 < "©. * #* 44 ih 3 


Rule diſcharged, 
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Beten v. e 


ry 


Pre "_Y moved that a fine might paſs notwithitand- 
an objetion arifing out of the following circum- 


„ 


took the acknowledgments of fix out of the nine perſons on one 
piece e of parchment, and of the remaining three upon another 


was objected | to by the officers, In ſupport of bis application he 
cited an anonymous caſe i in Co. Elia. 576. and alſo produced an 
affidavit of all "the patties, Racing that they wihed the fine to 


pals. 
Lord ALVANLEY Ch. + The edlen f is Wh there is no 


he ſigns the acknowledgment reads the inſtrument, and agrees to 
keep his covenant together with ſuch perſons as acknowledge by 


the acknowledgment of the three, acknowledged that he was ready 
to keep his covenant together with, two others, but not -togethe: 


with eight e PW" reſpect to the caſe in Cro. Elia. where 


A acknowledged, Lam not ſure that if three perſons mean to 
Fn 6 N . join 


N THE FORTY-THIRD YEAR OF GEORGE . 
join with a fourth in acknowledging a fine, and the fourth refuſe, 
that the eee of the three __ ee to 


be vitiated. 
HEATH 'L "Theſe ſeparate acknowledgment * not warrant 
a joint judgment. 


fe e 190 0 by his motion a). 


(a) Vide Jennings v. 2 ante, p. 361. 


I Aer and Another v. LEE. 


unis was an action on the caſe. The declaration ſtated that 


"the Plaintiffs were linen-drapers, and that one Tho. Brunell 


was delirous of purchaſing goods of them to the amount of 28 /, 
47. 94. but they were unwilling to truſt him with the ſaid goods 
without being ſatisfied of his character and ability to pay for the 
ſame; and thereupon by one Janes Abrahams their ſervant they 
applied to the Defendant, with whom the ſaid T. B. had before 
then dealt in the way of his the Defendant's buſineſs of a linen- 
draper, for the character of the ſaid T. B. and his ability to pay 
for the {aid goods; nevertheleſs the Defendant well knowing the 
premiſes, but fraudulently intending to deceive and injure the 


Plaintiffs in their aforeſaid trade and buſineſs, and to induce them 


to give credit to the ſaid T. B. for the ſaid goods falſely, fraudu- 
lently, and deceitfully repreſented, aſſerted, and affirmed to the 
aid J. A. fo being the ſervant of the Plaintiffs as aforeſaid, of and 
concerning the ſaid T. B. that he the ſaid Defendant believed him 
the laid T. B. to be an honeſt man; that he the ſaid T. B. owed 
him the ſaid Defendant money, and that the ſaid Defendant was 
willing to truſt him the aid 7. B. more; by means whereof, the 
Plaintiffs not knowing the contrary, but believing the ſame to be 
true, ſold goods upon credit to the ſaid 7. B. to the amount of 
28 J. 45. 9 d.; that the Defendant at the time of making ſuch 
repreſentation did not believe the ſaid T. B. to be an honeſt man, 
and that in truth and in fact the ſaid T. B. was then an uncertifi- 
cated bankrupt, and in bad and inſolvent circumſtances, as the ſaid 
Defendant well knew, and that the Defendant was not willing to 
truſt the ſaid 7. B. more than the ſum which the ſaid T. B. then 


owed m; but on the contrary thereof had before then refuſed to 


truſt 
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Batcn 
. 

PaxzLys. 


May 11th, 


In an action 
on the caſe 


for giving a 


falſe charac- 
ter to 
tradeſman, 
where by he 
was induced 
to truſt an in- 
ſolvent per- 
ſon, the Court 
held that 
fraud was ne- 
ee ſſary to ſup- 


port the ac- 


tion: but ſet 
aſide a ver- 
dict for the 
Plaintiff oa 
payment of 
coſts, though 
there were 
ſome circum- 
ſtances in the 
caſe from 
which fraud 


might be in- 


ferred, on a 


ſuſpicion that 


the inquiry 
was made of 
the Defend» 


ant with a 


view to en- 
trap him, and 
thereby ob- 
tain his guar- 
rantee for 
payment of 
the debt con- 


tracted bythe 


inſolvenc. 
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1803. +roſt bim BUR ſaid T. B. any longer, and that the ſaid ſum of 28] 
4 9.4. was till due and unpaid, and the Plaintiffs by means of 


Tarr 
and Ane ther the premiſes were likely to loſe the ſame. Plea, not guilty. 


Tie! At the trial before, Lord Aluanley Ch. J. at the Guildhall Sittings 
85 laſt Hilary Term, it appeared that T. Brunell having had goods 
of che Plaintiffs at three different times to the amount of 281 „ap- 
plied to them for more to the amount of 28 J. 45. 9d, who refuſed 
to truſt him further without an inquiry into bis character and cir. 
cumſtances, and accordingly ſent J. 4 Abrahams, their ſervant, to make 
inquiries of the Defendant, with whom Brunell had before dealt ; that 

Abrabams having ſtated to the Defendant the above facts and the 

Gs cauſe of his coming, the Defendant made the repreſentation al- 

leged in the declaration, , upon which the Plaintiffs gave Brunell 

credit for the goods; that ſhortly ; after this the Defendant inquired 
of Abrahams if the Plaintiffs had ruſted Brunel, to which Abra- 

SE hams anſwered, * after what you faid we could do no otherwiſe,” 

upon which the Defendant. replied, «F, did not think you was ſuch 
Wo cake ; ; 5 that Brunell, previous to the repreſentation, had dealt 
with the Defendant for goods upon fale or return, and owed him 


money, and that the Defendant had 1 in the laſt inſtance of an ap- 
plication for more goods refuſed, to let him have any others than 
thoſe already ſelected for him, amounting, to about 10. becaule 
Brunell had not complied with a requeſt of the Defendant to per- 
mit him to inſpect his books and look into the ſtate of his affairs; 
which requeſt had been made in conſequence of a report of writs 
being out againſt him; : that the Defendant knew that Brunell had 
been a bankrupt, that he had not. obtained his certificate, and that 
he was inſolvent. The jury found a verdia for the Plaintiffs, 
A rule niſi for ſetting alide this verdiQ” having, been obtained 
on a former day, "TN ; | | 
Shepherd Serjt, now in ed ED. The queſtion far the deciſion 
of the jury was, Whether at the time when the repreſentation Was 
made the Defendant fairly diſcloſed the circumſtances within his 
knowledge? It has been determined, both in Paſley v. Freeman, 
„. and Eyre v. Dunsfard, 1 Eaft. 318., that it is not ne- 
ceſſary to maintain an action of this ſort that the Defendant ſhould 
have any intereſt in deceiving the Plaintiff, If the truth be mil 
repreſented, or any material fact be ſuppreſſed whereby the Plain- 
| riff is 4pyured, this action Is maintainable, 225 the miſrepre- 


1 


> 0 | | | ſentation 


ht | h i Ae 

IN THEFORTY-THIRD YEAR OF GEORGE 11. 
Fantition or {ſuppreſſion be not aſſignable to fraudulent views of 
intereſt 1 in the Defendant. In the preſent caſe the Defendant not 

only ſtated that Brunel! owed him money, but that he was willing 
+6 truſt him with more, from which the Plaintiff muſt have been 
induced to believe that the Defendant conſidered him as a ſolvent 
man, whereas he knew at the time that a commiſſion of bankruptcy 
had been taken out againſt him, and that he was inſolvent, and 
choreover he had refuſed to truſt him with goods beyond the 
amount of 101. Indeed the ſubſequent expreſſion of the Defend- 
ant, that he did not think the Plaintiff's ſervant had been ſuch a 
cake, afforded ſtrong evidence of fraud. 8 
Beſt Serzt, in "ſupport of the rule. The caſes of Paſley v. Free- 
man and Eyre v. Dunsford decide nothing more than that if a man 
deliberatel y ſtate what he knows to be falſe he is liable to an action, 
but they have not decided that if he directly ſtate what is true, and 
omit to communicate ſomething more within his knowledge, he 
is on that account reſponſible. The expreſſion of the Defendant, 
that he did not think the Plaintiff's ſervant bad been ſuch a cake, 
clearly ſhews his conſciouſneſs that he had not given ſuch a cha- 
rater to Brunel! as ſhould have induced the Plaintiffs to truſt him. 
Saying that he was an honeſt man amounted to no repreſentation 


truſted him and would truſt him more, was true in part, inaſmuch 
as he had truſted him, and was not negatived as to the remaining 


It appears that previous to the inquiry being made of the Defend- 
ant, the Plaintiff had dealt with Brunell, and the object of inquiry 
ſeems to have been to obtain a guaranty from the Defendant, by 
inducing him to make ſome repreſentation of Brunel! which ſhould 
render the Defendant liable to an action. Such an attempt, if ſanction- 


of frauds. The caſe of Haycraft v. Creaſy, 2 Eaſt, 92. was much 


fendant was not liable to an aQion. 2 


de deemed a verdict againſt evidence, though perhaps I ſhould not 
Vox. III. $1 B : have 


that he was a reſponſible man, and the aſſertion that he had 


part by proof of his having refuſed to truſt him after that period. 


ed by the Court, will completely defeat the proviſions of the ſtatute 


ſtronger than this, for the Defendant there poſitively afſerted that 
. F. Robinſon was a perſon who might be truſted with ſafety; yet 
the majority of the Judges in the Court of King's Bench held that. 
as the aſſertion, though falſe, was made without fraud, the De- 
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have concurred in finding ſuch a verdict myſelf; for it cannot be 
ſaid that there was not evidence to be left to a jury of fraud in the 


and 3 Defendant. On this ſpecies of action my mind is made u up, 


. 


After the determinations which have taken place, I am bound to 
hold that ſuch an action lies, though I much with that the legiſla- 


ture would interfere ! in reſtraining theſe actions, unleſs the repre- 


ſentation. on which they .are made be given in writing, The 


Judges have determined that if a man fraudulently and with in— 


tention to deceive make a repreſentation by which he cauſes credit 
to be given to another, an action ariſes ex delicto. Lord Kenzor 


indeed went further; he did not think the proof of fraud necel. 


ſary, but was of opinion that if a man made an aſſertion without 


ſufficient ground, whereby another was injured, he rendered 


himſelf: Maple to an action. If a man ſay, “ If you truſt A. I wil 
Pay you;“ he is not. liable upon the credit which he has obtained 


for A.; yet if he ſay that A. is a good man, he is held liable for the 


credit which by that aſſertion he obtains for 4. In ſuch caſe, how- 


ever, if we are bound to hold him liable, we ought to require 


latisfactory evidence that the character was given with an intention 
to deceive, In Rating my opinion to the j jury on the evidence in 


. his caſe, I told them that unleſs they believed that the party knew 


the repreſentation. to be falſe; at the time when he made it, and in- 
tended thereby to obtain credit for Brunell, they ought not to find 


a verdict for the Plaintiff; and I pointed out to them the circum- 


ſtances from which it appeared probable that the inquiry made by 
the Plaintiffs Was intended as a trap. Certainly the Defendant has 
no reaſon to complain of my direction, and though 1 doubt whe- 
ther the 3 Jury have drawn a right concluſion, yet I think it cannot 


be called a verdict againſt evidence. We thould therefore invade 
the province of a Jury too much if we were to grant a new trial in 


this caſe without payment of coſts ; but as there are circumſtances 
of ſuſpicion in the caſe, I think on payment of coſts there ought to 
be a further 1 inquiry. 1 | 
HraTH J. I think that my Lord laid down the law correctly 
to the jury. The evidence of fraud turned on the ſingle expreſſion 
of the Defendant, that he did not think the Plaintiff's ſervant had 
been ſuch a cake; the effect of which was to be decided upon by 
them, If he meant to ſay that he did not think the Plaintiff's 


ſervant would have been ſuch a dupe, 1 it thould ſeem as if he meant 
10 
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to o-exult in the calamity i into which he had led his fellow-tradeſman. 


In ſaying that he had truſted him, and would truſt him again, he 
might poſſibly intend that declaration to be accompanied with a 
reſervation. of his paying what he had already truſted him. Cer- 
tainly this is not an action to be favoured; but if a new trial 3 18 
Hanes it muſt. be on payment of coſts.” þ 

_RookKeE os The importance of the queſtion involved in this 
Lind of caſe makes it fit to be reconſidered. It appears to me 
indeed that there is reaſon to ſuſpect the Plaintiffs intended to 
practiſe a trick on the Defendant, and therefore I have no objec- 


tion to a new trial being granted on payment of colts. 
\CuamBRrz J. Cafes of this ſort are within all the miſchief 
8 to be prevented by the ſtatute of frauds; but I think that 


ſtatute does not extend to them. I much wiſh indeed that it did, 
not only on account of the extenſive conſequences to thoſe againſt 
whom ſuch actions are brought, but in reſpect of the evidence to 
be produced at the trial. It is very. deſirable that repreſentations 
of character, by which parties are made liable, as well as engage- 
ments for the debts of third perſons, ſhould be in writing; but 
that is not the law. The action itſelf is modern in practice, but 
had there been no deciſion on the ſubject, I ſhould ſtill think it 
founded on ſalid legal principles, It would be an abſurdity in law 
to hold that if a man draws another into a ſnare, the party ſuffering 
ſhould have no remedy by action. An action on the caſe for de- 
ceit is an action well known to the law, and I cannot agree in the 
argument which has been uſed for the Defendant, that ſuch actions 
ought to be confined to repreſentations which are literally falſe. 


Fraud may conſiſt as well in the ſuppreſſion of what is true, as in 
the repreſentation of what is falſe, If a man, profeſſing to anſwer 
a queſtion, ſelect thoſe facts only which are likely to give a credit 
to the perſon of whom he ſpeaks, and keep back the reſt, he is a 


more artful knave than he who tells a direct falſehood. As to the 


cale of Haycraft v. Creaſy, 1 agree with the majority of the Judges 
who decided the point of law. In that caſe there was no fraud ; 
but fraud is the foundation of the action. There the Defendant 
himſelf was miſled; every thing which he ſtated he believed; the 
ground of action therefore totally failed, Conſidering the circum- 
ſtances which attended the preſent caſe, I think it proper that it 
| —_— 0 tried again, but it an be * Payment of coſts. The 
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ain Andther 


Lee. 


Afton on the 


caſe for ſay- 
ing of a mer- 


- chant, © he 


has brought a 


falſe bill of 


ladiog for 


half the cargo | 
(meaning the 


Jading of a 
porticolar 


- ſhip) alrea- 


dy,” where» 


by he was ;njored. 28 foch erde — 4 10 the ance of ; hed al. \perſons, (without naming 
them) was held not weintsinable, * judgment 3 ** ecauſe” the 


themiclves impule any crime. 


= 


conſideration was the fraud, and I think that there was evidence 
tell the whole truth upon thoſe points which he could not but know 
true. It is not pretended that he was igvorant that the object of 


the inquiry was to aſcertain whether Brunell was a perſon to he 
truſted.” Profeſſing to give an anſwer to that inquiry, he not only 


way of inducing the Plaintiff to give credit to hi m, that he had 


" Defendant knew to be material? He knew that Brunell had been 


ons mY FASTER TERM 
jury were not miſdirected in point or law; the fact leſt to heit 


upon which fraud might have been found. Did the Defendant 


to be material to the object of the Plaintiff's inquiry? I do not 
think that he did, even if every fact which he Rated” was literally 


ſays that he believes Brunell to be an honeſt man, but he adds by 
truſted bim, and would truſt him more. Was that all that the 


a bankrupt: He hid agreed to give him credit, and PBrunell had 
ordered goods, but in conſequence of hearing that writs were out 
againſt Brunell, the Defendant deſired to fee his books, which Bru- 
nell refuſed; upon which the Defendant limited his credit. Was 
not that a fact to be communicated? In a fubſequent converſation 
he ſays triumphantly that he did not think the Plaintiff would have 
been ſuch a take. Theſe circumſtances certainly afforded evidence 
of fraud. To determine upon that evidence was the peculiar pro- 
vince of the jury. Still however I think that there was ground to 
ſuſpect that the? Plaintiff himſelf had practiſed a trick upon the 
Defendant. Aud in a caſe of this nature, if the Defendant thinks 
it worth his While to pay the coſts, I think he ought to be allowed 
the e of _—_— the #4, 46240) of another jury. 
Ser eo ca tc er Raule 2 1 e of coſts. 


= 


Wb ray „ Fersp, „. LanDen.. 10 


Eis was an aaion' for words, The Fin count of the declara- 
00 ſtared that the Plaintiff was an honeſt perſon, and as ſuch 
had conducted himſelf, and' never was ſuſpected of fraud, forgery, 
or deceit ; that he in the courſe of his buſineſs as a merchant, and 
before the ſpeaking and publiſhing of the words, had received and 
had a certain bill of lading of and relating to divers goods imported 
into this kingdom! in a tip called the London, conf gned to the 
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Fords did not ef 
e iiaintiff 
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Piat or his afligns, which ſaid bill of ladiag he had produced 

to the Defendant, and had required the delivery of the goods; ; 4 
the Defendant well knowing the premiſes, but intending to preju- 
dice him in his character, credit, and buſineſs, in à certain dif. 
courſe with divers perſons concerning the Plaintiff.” and the ſaid 
bill of ladung fo produced by him as aforeſaid, falſely, 'maliciouſly, 
openly, and publicly, and in the preſence and heating of the ſaid 
ſons ſaid, ſpoke, and with a loud voice” publiſhed of and con- 
cerning thb Plaintiff in his ſaid bufineſs, and of and concerning the 
(aid bill of fading, the falſe, ſcandalous, malicious, and defamatory 
words following; that is to ſay, He (meaning the Plaintiff) has 
brought a forged bill of lading for half the cargo (meaning the 
ding of the:faid ſhip) already. By reaſon of the ſpeaking and 
publiſhirig which ſaid words the Plaintiff was greatly injured in his 
character and credit, and in his ſaid buſineſs, inaſmuch as divers 
perſons, ſubjects of this realm, and others, who were uſed and 
accuſtomed to place truſt and confidence in him, and to deal with 
him in his ſaid buſineſs, on occafipn of the ſpeaking and publiſſiing 
of the aid words had refrained from and refuſed to deal with him, 
and the Plaintiff by reaſon” thereof: was ſuſpected to be guilty of 
fraud, damno, Cc. | The Defendant pleaded that before the ſpeak- 
ing of the ſaid words the Plaintiff obtained of him certain goods 
by the production of a forged bill of lading, by reaſon whereof the 
| Defendant: ſpoke the ſaid words, without this, that he ſpoke them 
before. A Plaintiff e 4 Seer fud Proprid 40e tali 
cauſa. 
The SIR was * before Lord aas; Ch. J. at the Guildhall 
Sittings after laſt Hilany Term, and a verdict was SEN for beets 
Plaintiff on the above 5th count. 
la this term Lens Serjt. obtained a rule . 6 for arreſting the 
judgment, on the ground that the words alleged to have been 
ſpoken by the Defendant contained in themſelves no criminal 
charge againſt the Plaintiff, inaſmuch as they did not impute to 
him any knowledge of the bill of lading having been forged, and 
that there was no allegation a an intention to iran ſuch know- 
ledge in the count. | 
Shepherd Serjt. now ſhewed 8 ala contended PIR as . 
words were averred to have been falſely and maliciouſſy ſpoken, 
the declaration was ſufficient to charge the Defendant after verdict; 
that no averment could be neceflary of the bill of lading having 


; Vor. HI. 50 been 


374 Skil 1H: ns tk TERM :- 
1803. deen Wi. fines the words would not be leſs aQtionable if it bad 


r fide! been forged ; that where the words ſpoken may or may not 
wii. impure criminal conduct to the Defendant, if they be averred to 
1 5 { have been ſpoken maliciouſly, it muſt be intended alter verdi& 
that they conveyed an imputation of a criminal nature. 


Lord ALVANLEY Ch. J. The argument which has . urged 
fir the Plaintiff, goes this length, that any words of reproach ep * 
made actionable by the introduction of the word #5 maliciouſly” 
the declaration; 311 believe however that has been decided "vs 
The general rule is, that words are only actionable when accom. 
panied by ſpecial damage, unleſs they imply ſomething by which 
the party of whom they are ſpoken would be ſubjected to puniſh- 
ment either for a felony. or a miſdemeanor (o. But theſe words do 
not impute any thing by Which ſuch a penalty would de incurred. 
Though the words be maliciouſly ſpoken the party will not be en- 
titled to a remedy unleſs he ſuſtain ſpecial damage from them; yet 
as no one ought to utter a falſehood, if any ſpecial damage be oc- 
caſioned by ſuch falſehood, the party who ſpeaks them muſt be 
anfwerable though he impute neither felony nor miſdemeanor. 
To bring a forged bill of lading might or might not be an innocent 
thing, and though the words are capable of being conſtrued in a 
bad ſenſe, yet this. 1 — ao follvient NOTE to ſul- 
tain the. verdict. 9 Wide e id Do! 
„ HgATru J. ** e ſlime apinioa. na, 0 Ane 00 
tled chat epithets will not make that a crime which does not other- 
| wiſe appear to be ſo. The charge in this caſe may only amount to 
extreme. negligence in the Plaintiff in bringing a forged bill of 
lading when be ougbt to have | diſcovered;.the forgery, and yet 
impute no crime as ariſing from a knowledge-of the forgery. 
ROORE J. The rule of law as to what words are actionable 
and what not, is, that the words ſpoken muſt either ſut5<& the 
party to an indict ment for a felony or a miſde mea nor, or occaſion 
ſome - "66 2 * : The Oe caſe does not 1 ann 
that rule. Aiden tt ber WY a0 jug 0006047 7 
(a) Exceptions a re de B. 18. 9! ann 


words which ſu h ject a man to puniſhmentin | (6) On the ſubj-& of ſpeciul damage, the 
a par! -icular place by cuſtom, or which tend moce of. alleging ic, apd, the conſequences 
to his diſheriſon, or which are ſpoken of of ſo doing ſee Croft v. Borte, 1 Saus 243 
him in his office, profeſſion, trade, Ot. or 48. 5. And 8. 8. by Mr .Serjt. William ; 
Which imppte do him an-infeftjous / diſcaſe. ;| and Todd, v. Haſtings, 2 yarn 30%. #. 1. by 
See inſtances of theſe ſeveral kinds Com, | the ſame Jearned. auch 
. 4 tit, Action on the oy ar Difemation, | 1 
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Sidiher that he had ſued-opon forged boads, * 
ar that he had recovered good. by forgery, 
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the crime ſuppoſed to be imputed 


40, the Plaintiff” is knowledge. If this declaration could be ſul. un 
tained, we might expect ſimilar actions by letter- carriers, of whom . 

it may frequently be ſaid that they have FOR forged bills to 

en to 1 iber deliver letters. ba | 


Rink abſolute{a). 


pute to the party ſe whom .they are ſpoken 
any knowledge of the forgery. Tww;Jluon v. 


þ pot ue Joh, the, words do not im- 
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taken for the Pleintiff, Wan to 
following caſe: 1 


Plaintiff, being ſeiſed in fee of 'a 
about ſeven acres of land, ſituate 


had edunty"of Stafford, by his laft 


in and about the ſame, with all 
whatſoever and whereſoe ver they 


Walker cote to the age of fifteen, 


R 
- 


that time, ſhare and ſhare alike.” 


— 


65 K v F J 
l v | , 4 y ; 


4 þ 138. 


en the 24th Auge 1762, ſeiſed of the ſaid houſe and land, with- 


Hobbs, 1 4 3. Hare v. N 3 Less. 


A 
14 4 
£ 


. $548 * » » 
8 « > : 
Wi. 


Rog on the Demiſe: of. Gr Werra v. Jos EPH in May 16th. 


Us cjeftment was brought to recover er the poſſeſſion of bs acres 4 beige to 
of land, ſix acres of meadow, and ſix acres of paſture, with his «ife his 


houſ- and 


ihe appurtenances, at Ebrninglow | in the county of Stafford, and goods, with 


Il his lands, 


came'on to be fried at the laſt Lent aſſizes for that county, before goods, and 
Mr. Juſtice Lawrence, when it was agreed that a verdict ſhould be ue 


whatſoever 
the e of this Court on . 
ever, for her 
life; and af- 
ter her death 


P illlam Walker, cxandfather 'of Ceorne Walker the Leſſor & the to two 


houſe in which he dwelt, and 7 


at Horninglow aforeſaid, in the Þovld attain 
the age of 15, 


will, bearing date the I 3th June for their edu- 


1762, executell in the preſence of three witneſſes, deviled as fol- then deviſed 
lows! 4 Firſt, I give, deviſe, and bequeath unto my wife Mary 
Malter, my liouſe wherein ! now "dwell, with my goods ps. PT pays 


his aforeſaid 
houſe, goods, 


equally to be 
my lands, goods and chattels e 
en A 
be, for and during her natural bon, ank 


daughters, 


life, (he paying all my debts arid funeral charges. And if my ſhare and 
aforeſaid wife {hould die before my ſons Henry Walker and Robert ſhere alike, 


Held that un- 


der the laſt 
then my mind and will is, that %r the lat 


my touſe, lands, goods, and chattels, that \ is to ſay, the rents deviſe the 


lands did not 


arifiog from the ſame, ſhall be employed to the bringing of them pag. 
vp until they come to the age of fifteen ; then, my mind and wil 

un, that my aforeſaid houſe, goods, and chattels, ſhall be equally 
divided amorigft all iny ſons and % 0g that ſhall be living at 


The faid William Walker died 


Out 
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out having revoked his ſaid will, and leaving the ſaid Mary his 
widow, | Jabs Walker his eldeſt ſon and heir at law, and Ylian, 
Mary,” Thomas, Henry, Jaſabb | (the Defendant), Samuel, Hannab, 
and Robert Walker, his younger children him ſurviving. The (aid 
Henry Walker attained the age of fifteen. years in the lite of the 
ſaid Mary, widow of the ſaid William the deviſor; the ſaid Robert 
Walker died on the 11th June 1769, being only 12 years of age, 
in the life-time of the ſaid Mary, widow of the ſaid William the 
deviſor 3 the ſaid Mary the widow of the aid Milliam the deviſor 
died on the 1oth April 1784, in poſſeſſion of the ſaid houſe and 
land under the ſaid will. John Walker the father of the leſſor of 
the Plaintiff in this ejectment, and the other ſurviving children of 
the teſtator immediately after the death of Mary the widow of the 
teſtator, to whom he deviſed the eſtate, lands, and premiſes for 
fe, Sik full knowledge of the contents, of the will, divided the 
deviſed meſſuage, lands, and premiſes, into as many equal parts 
or ſhares \ as there were children then living, and threw lots for their 
reſpeQiy, ſhares or diviſions of the deviſed eſtate and lands, Jobs 

| the leſſor 8 s father, as the eldeſt ſon of the teſtator, purſuant to ſuch 
A 1449 diviſion drew the firſt lot, and thereupon entered into the poſſeſſion 
bon the ſ⸗ id lot ſo drawn by him, and held and enjoyed the ſame 
i, ſevera ty f from that time until h his death. And the ſaid Tofeph 
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and the other ſurviving children at the fame time entered i into their 
my relpeQive ſhares ſo drawn by lot as aforeſaid, and held and enjoyed 
. the fame in ſeveralty as, deviſees pou the will of the ſaid Millan 


— = IEICE 
— —_ - — — 
— . —— — . — — 
: - 


— — 
— 


— — 
. — = - 
* 


"i. 
, "FEY 


14 84 in in pen of his thare,, never 3 been . or inter- 
lupted in the poſſeſſion, thereof by Jobn the Jeſſor's ſather, who 
h died on the day of in the year of our Lord +, + Dor until 

i gos! the preſent ejectment was brought, n/a 
an +1: e queſtion for the opinion of the Court Was, „ Whether the land 
of which the {aid William Walker the de viſor ſo died ſeiſed as afore- 
aid, paſſed by his ſaid will to his younger children living at the 
as! death of his ſaid widow Mary, or deſcended through his eldeſt ſon 
bogs Fohn to his ſaid grandſon and heir at law George, the leſſor of the 
Plaintiff 7. If the Court ſhould be of opinion that the land did fo 
deſcend to the laid George as aforeſaid then the verdict to ſtand ; but 
If the Court ſhould * A auen chat bas hid __ did ow by 
aac nog ood bento a bein LOU GERD - the 
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Aro oa 
Defendant,” 


leffor of the Plaintiff, 
But The Court defited i Williams Serjt. who was on the other ſide, 


to begin; He obſerved, that though he felt to a certain degree 
that he had to comend in this caſe with the old maxim as applied 
0 a teſtator, vis. quod voluit non dixit, ſtill he ſhould contend that 
there was on the face of this will ſuch a plain and manifeſt intent 
in the teſtator to deviſe amongſt his children all that he had before 
deviſed to his wife, that the Court might ſupply ſuch words as 
would effectuate that intent, This intent, he ſaid, might plainly 
be collected from the proviſions of the will, for after giving to his 
wife for life all that he had, the teſtator anxiouſly guarded againſt 
the event of her death before his two younger children had attained 


employed about their education till they attained- tliat' age, and 
then he deviſed what he had ſo diſpoſed of for the above period 
amongſt his family. He infiſted the Court could not intend that 
the teſtator meant to give a leſs eſtate to all his children, including 
his heir at law, than he had before deviſed for the education of 
two younger children; and though it was true that expreſs words 
were neceſſary to diſinherit an heir at law, yet that rule had gene- 
rally been applied to caſes where the deviſe from the heir was to 


He inſtanced the caſe of a deviſe of copyhold without a ſurrender 
to the uſe of the will, where the Court of Chancery gives effect to 


in form, [Lord Avanley Ch. J. In that caſe the court of equity 
only acts upon the conſcience. of the heir at law. I agree that if 
a deviſe be after the death of a teſtator's wife to his ſecond ſon, 
the heir. at law will take during the life of the wife, and that if 
the deviſe be after the death of the wife, to the deviſor's firſt ſon, 


life of the wife, but ſhe will have it for her life; there, however, 
though the words of excluſion be not expreſs, yet the firſt ſon is 


ccc OOTY, 


che upper houſe and the other called the lower houſe, deviſed all 
dis tenements for the payment of his debts until his grandſon ſhould 
Vox. Bl. Wor 5 WF 


the ſaid will as "aforeſaid, then the verdict to be RISING for tne 


Beſt Serjt. was to have © argued] in ares of the claim of the 


the age of 13, by leaving all that he had given to his wife to be 


ſtrangers, and not as in this caſe amongſt the deviſor's children. 


15 deviſe againſt the heir at law, though the deviſe be not correct | 


come 2 


377 


1803, 
— 
Ros 


. 
WALKER: 


* 


7 * 


there the heir at law being the firſt ſon, will not take during the 7 


excluded by neceſſary intendment. * He referred to Bagnell v. . 
nett, 4 Med. 141. where the teſtator having. two houſes, one called 


CASES IN EASTER" TERM 
come of age, and afterwards, he deviſed all his ſaid. tenements, 
' - widelicet,: two parts of the lower houſe for raiſing 2001, the re· 

minder to his grandſon and his heirs; the queſtion was, Whether 
the videlicet and the clauſe that immediately followed it did not 
reſtrain the deviſe to the lower houſe only, or whether the whole 
paſſed to the grandſon by the words that went before, -viz. all the 
ſaid en . it was ene Khor both the houſes palſy to 
the-grandſon.. . \ 
The Court obſerved. FER never n an Auensee in e the 
ſubjeR of deviſe was ſupplied on account of a ſuppoſed omiſſion; 
that indeed no miſtake in a will ever could be rectiſied by the 
Court, unleſs it could be firſt demonſtrated that fuch miſtake did 
exiſt; and that in the preſent caſe, however ſtrongly they might 
conjecture what the deviſor intended to have done from the pre- 
vious deviſe to his wife and his younger children, yet it was not 
of neceſſity to intend that he meant to have added the word “ lands” 
in the laſt-clauſe of his will. They alſo remarked that in Bagnell 
v. Abnett the words following the videlicet were abſolutely incon- 
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ulis was a proceeding on the writ 4 'pariitione Faciendd. The 
declaration was as follows : * Northumberland, to wit, The- 


The cuſto- 
mery tene- 
ments in the 


ſiſtent with the ene terms of the a and den t 
[ rei were ip 3 | | t 
1 | ASS 5 Poſted to the leſſor of the Plaintiff 
May 16th. : 0 hg Ki BURRELL v. Dopp. * 

h 

h 


e mas Dodd was ſummoned to anſwer Cuthbert Burrell in a plea 6 
8 r of wherefore whereas the ſaid Cuthbert and Thomas hold together and a 
e reſpe | 
8 undivided 70 acres of land, 70 acres of meadow, and 70 acres of 
which they n 


are filuste, Paſture and common of paſture, with the appurtenances in the 
. 8 pariſh of Simonburn i in the ſaid county of N ortbumberland, of which 
_— the ſaid Thomas denieth partition to be made between them, ac- 


hereditary carding to the form of the ſtatute in ſuch caſe made and provided, 
-right called 
tenantright, and unjuſtly permitteth not the ſame to be done, and contrary to 


and held of the form of the ſtatute: And whereupon the ſaid Cathbert by C. S. 


the lord ac- e 


cording tothe his attorney fays, . that whergas the ſaid Cuthbert and the ſaid Tbo- 


2 
2 


hs? 


8 


cuſtom, are 


oy _—— mas | hold together and undivided the tenements aforeſaid with the 
e Katutes © 


parution. appurtenances whereof 1 It belongs to the ſaid Cuthbert and his heirs 
eo have one 0 of che teuements aforeſaid with the appurte- 
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| pets, old to him and his heirs in ſeveralty; ſo that the ſaid 
Cuthbert of his moiety belonging to him of the tenements afore- 


_ ſaid ſtatute; whereupon he the ſaid Cuthbert ſays that he is injured 


by the lord of the ſaid manor in fee ſimple or otherwiſe, at the will 


u that partition between the ſaid Thomas and the ſaid Cuthbert of 


the tenements aforeſaid with the appurtenances. ought not to be 
made becauſe he ſays that the tenements with the appurtenances in 


the ſaid declaration mentioned now are, and from time -whereof 


the memory of man is not to the contrary have been ſituate, lying 


within, and parcel of the faid manor of Henſbauo, in the ſaid pariſh 
of Simondburn, and cuſtomary tenements of that manor, and during 
all that time deſcendible, and which have deſcended from anceſtor 
do heir as of the hereditary right of the tenants called tenant right, 
held of the lord of the {aid manor for the time being, as of that 
his manor by divers rents and certain ſervices, according to the 
cuſtom of the ſaid manor; and this he the ſaid Thomas is ready to 
verify ; wherefore he prays judgment if partition between the ſaid 
Thomas and the ſaid Cuthbert of the tenements with the appurte- 
nances ought to be made, tc. To this plea there was a demurrer, 
aſſigning for cauſes, * that it is not ſhewn or alleged in or by the 
ſame plea how or in what manner the tenements with the appur- 
tenances in the ſaid declaration mentioned are or have been de- 


ſcendible, nor how or in what manner they have been deſcendible or - 
have deſcended from. anceſtor to heir, nor from what anceſtor to 
what heir they have been deſcendible or have deſcended, nor as of 


what bereditary right, nor as the hereditary right of what tenants. 
they have been deſcendible or have deſcended, nor by what rents nor 
by what ſervices they have been held of the lord of the ſaid manor; 
and alſq for that the ſame plea is in various other reſpects A 
. and informal. The Defendant agel in demie 


«44 


— 
7 


; ſaid; with the appurtenances, and the ſaid Thomas of his moiety 
belonging to him of the tenements aforeſaid with the appurtenances, | 
may ſeverally apportion themſelves, he the ſaid. Thomas. denieck 
partition thereof to be made between them, according to the form 
of the ſtatute in ſuch caſe made and provided, and unjuſtly per- 
mitteth not the ſame to be done, and contrary to the form of the 


aud hath damage of 100 f., and therefore he brings his ſuit,” gc. 
To this declaration the Defendant pleaded, iſt, Non ſenuit modo et 
ſarnũ, and adly, That the premiſes in queſtion were parcel of the 
manor of Hen/haw-granted and grantable by copy of the court-rolls 


sf the ord. On theſe two pleas iflues were joined. He then pleaded 
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_ Dovs: 


_ the lord,“ as that allegation, if true, would decide the queſtion, 


ther he could not add to his plea after the words held of the lord 


amend the plea in the manner propoſed, - 


the ſubject of this writ be of ſuch a nature as to fall within the 


plea the Court muſt hold the eſtate in queſtion to be a cuſtomary | 


p. 132 to 138. where he diſtinguiſhes between thoſe who hold by 


why tenants: in antient demeſne are entitled to have a ſummons to 
of the freehold. being in the tenants, which he ſays is not the caſe 


pleadings it muſt be intended that the tenants do not hold at the 


| "Cornwall, and to paſs by ſurrender and copy of court-roll, the lands 


= ob 8 5 a they 
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Tuts caſe was ſhortly ſpoken to in Hilary Term laſt, when th, 
— x) with that the: Defendavr liould ebafider whoa 


of the ſaid manor for the time being, the words © at the will of 


Aceorditgly the caſe ſtood over till this term, when the Defen- 
dant's counſel having informed the Court that 199 0 could not FORE 


| | Bayley Serjt. was heard in ſupport of the Mit. The duet 
tion ariſing upon this demurrer is, Whether the eſtate Which is 


proviſions of the ſtatutes of partition 31 7.8. c. 1. and 32 H. g. 
c. 32. It may be admitted that mere copyhold eſtates are not 
within the ptoviſions of the ſtatutes of partition; but the admiſſion 
does not extend to cuſtomary frecholds, and on the face of this 


freehold; : All the prgcedents in which cuſtomary freeholds are 
deſeribed uſe the words parcel of the manor” as part of the de- 
ſeription. The reaſon why mere copyholders are not within the 
ſtatutes of partition is, that they have no eſtate of inheritance, but 
hold entirely at the will of the lord; whereas cuſtomary freeholders 
have a freehold in point of intereſt, as is admitted by Mr. Juſtice 
Blackſtone in his law tracts, tit. Cogſiderationt on Copybolders, vol. i. 


copy of court-roll at the will of the lord and thoſe who hold by 
copy of court: roll according to the cuſtom of the manor; the for- 
mer he conſiders to be tenants in pure villenage, the latter in vil- 
lein ſocage (a). The reaſon aſſigned by Lord Cole, 2 Iuſl. 325. 


warranty is illuſtrative of this doctrine; for he puts it on the ground 
with a tehant by copy of court-roll in a court-baron. On theſe 


will of the lord. Indeed on this point the caſe of Gale v. Noble, 
Garth. 432. is very ſtrong, for there on a trial at bar in ejectment 
for lands, parcel of the manor of Cogſbam in Wilts, which by very 
antient books of that manor appeared to be parcel of the Duchy of 


were holden to be e freehold and not roll, becauſe 


45) 1 be. Ln. 34 u d 144 that by | — reh der i in x the los © court without le 
<uſtonm's freehold Rd IS Teave of the lord. 
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they were not granted ad voluntatem domini manerii, but only te- 
nend. fegundum conſuetudinem manerii. The Court are bound to 
take notice of t the peculiarities attending the tenures in gavel-kind 
and borough Engli fb ; but they are not bound to take notice of the 


they, may. be in the North of England. [Chambre J. In ev ery 


« 2g ſeiſed in fee of a cloſe called Underway, parcel of the manor 
of Liſcard. of. which. the place where, Oc. was and is parcel, ac- 
cording, to the cuſtom of the ſaid manor, ” was held to be a conu- 
ſange under, perſons having, a freehold, becauſe ! it was not ſaid that 


nancy at will could be intended where the egos was of a ſeiſin 
in fee, /; 
Clayton Seijt t. was to have Gl e contra, 

But The Court ſtopped him, ſaying it was unneceſſary to enter 
into the nature and peculiarities jo. the. tenure. under which the 
lands in queſtion were holden as diſcloſed by the plea; for that it 
was a ſufficient objeQion to the Plaintiffs obtaining Judgment, that 


that the plea alleged. as an excuſe for the defendant” s not making 
partition, that the premiſes ſought to be divided were not in their 
nature . diviſible, being 66 parcel of the manor, and held of the 
lord as © tenant right,” which ſufficiently negatived i its being free- 
hold (a), for. that no, frechold could, ſtrictly ſpeaking, be ſaid to 


be | parcel: of the. manor ; they alſo referred to Coke's Cop. £ 3 "A 
where ſpeaking of the various ſorts of tenants now known by the 
name of copyholders, as diſtinguiſhed from what they were for- 
merly, he obſeryes “ they were every where then called tenants 
by copy of court - roll, or tenants at will, according to the cuſtom 
of the manor, which ſtyles i import unto us three things; 1. nomen, 
2. en, 3. litulum. ritt. his name is tenant by copy of 


©. In \ Glover v. Cope, I Show, 287. where. arguends, ſaid, “ the a eſtates 
the queſtion Was, Whether the rrendecde in the North, hich are not frecholds, will 


Ae copybold could maintain covenant. be within the ſame wy as copy- 
againſt the leſſee of the ſurrenderor after the | holds, * : 


leſſee had aſligned over? Levins Setjeunt 
Vor. III. 


* 


peculiarities attending theſe cuſtomary freeholds, however general 


ines in; which \ theſe tenures have come before Courts they have 
taken notice c of them. * In Rogers v v. Bradly, 2 Vent. 143. fs 25 
pleyip a copuſance.. under perſons. deriving title from ook 7. . 


they held: at the will of the lord. [Heath 1; In that caſe no te- 


the land upon the face of the plea appeared not to be freehold pro- 
perly ſo called, and- therefore not within the ſtatutes of partition; 


court- 
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n and reward, ſued out of the court of our lord the king of the Bench 


gives that 


* 


proviſions of 


1bat flatute; © in error aſſi gried ſeveral errors upon the record; but the only ob- 


* 


9 # 
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1803. - court-roll _ » is not called t tenant by court - to, but by « copy of ; 
Pan 4 © court-roll, and this | 1s the ſole tenant in law who Holdeth by copy 
it © of any record, charter, deed, or any other thing; 20, His com. 
mencement is at the will of the lord, for theſe tenants in their birth 

a8 well as the cultomary tenants upon the borders of Scotland, 

who have the name of tenants, were mere tenants at will, and 

though they keep the cuſtoms inviolate, yet the lord might an- 
control, eject them; neither was the eſtate hereditary in the be- 
ginning, as appeareth by Brilion; for if they died their eſtate was 
preſently determined, as in caſe of 'a tenant at will at common 
law. And in ſome points to this preſent hour the law regardeth 
them no more than a mere tenant at will; for the freehold at the 
common law reſteth not in them but in their lords, unleſs it be in 
copy holde of frank tenure, which a are moſt uſual in ancient de- 
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meſnes.“ | 
Judgment for the Defendant, 
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May hb.. Davis Gent., one, He. v. EDMONSON, in Error. 
A common RROR from 2 judgment of the Court of King's Bench in debt 


tens, | for a penalty of 5ol. for having « in expeQation of gain, fee, 


(os £m. „ Py 


an attorney 


for _ mm at Weſtminſter, a certain writ of our lord the king, commonly called 
ing his certi- 


ficate accord- A capias ad reſpondendum, at the ſuit of one . S. and one W. D. 
3 againſt the Defendant in error, without having entered ſuch certi- 


. ficate as in and by the ſtatute in ſuch caſe made and provided.is 
though no directed, contra formam,” e. The Defendant in error having 


power is ex- 


5915 piven obtained judgment i in the court below for the penalty, the Plaintiff 
to him by 


e 83 mw 


oe. N 17 jection relied upon in argument in this court was, that the 37 Geo. 3. 


£09. as TD 30. which created the penalty, gave no ſuch action as the 
0 dx preſent to a common informer ; but that the penalty was only reco- 
c 50. arein - Verable by information at the ſuit of the attorney- general. This 
Hof . caſe was twice argued ; ; 1ſt, by Bayley Serjt. for the Plaintiff 1 in 

error and Laues for the Defendant in error, and awe A} 2 Marra 


for tbe former and Gibbs for the latter. 8 
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The Court took time. to conſider of their opinion, which was 


this day delivered by Ys ora ety 
Lord ALVANLEY Ch: 8 The queſtion; in this eaſe ariſes out of 


which have been paſſed upon the ſame ſubject. That act impoſes 
a duty on certiſicates to be taken out by ſolicitors and attornies 


praftifing i in the courts of law and equity. The manner in which 


the certificate is thereby directed to be taken out is as follows: 
Every ſolicitor and attorney is annually” to give into the court in 


which he has been admitted a note of his name and reſidence, upon 


which certain officers are directed to iſſue the certificates in que | 


tion, renewable ten days previous to the period of their expiration, 


The ſeventh ſection impoſes a penalty of 50 J. upon every perſon 
who ſhall in his own name, or in the name of any other perſon, .. 
ſue out any writ or proceſs, or commence, proſecute, or defend 


any action or ſuit, or any proceedings, as a ſolicitor, attorney, no- 
tary, proctor, agent, or procurator, in any of the courts aforeſaid, 


in expectation of any fee or reward, without having obtained ſuch 


certificate, or ſhall deliver in a falſe place of reſidence, to evade the 


payment of the higher duties impoſed by the act, to be recovered 


and applied as thereinafter is directed; and ſuch perſon is made 
incapable-of ſuing in any court of law or equity for the recovery of 


any. fee; reward, or diſburſement, on account of proſecuting or 
defending any ſuch action, ſuit, or proceeding. Then follow two 
clauſes which are material to the conſideration of the queſtion be- 


fore the Court. The eighth ſection enables perſons who have 


— - mo 


taken out certificates to act for others who have alſo. taken them 


out; and the ninth provides that any perſon who has taken out a 


certificate in one court may practiſe in any other court in which he 


is ſworn, although his certificate did not iſſue from that court. 
Both theſe clauſes were introduced for the benefit of the party upon 
whom the penalty attaches ; and neither of them is re- enacted in the 


5 ſubſequent ſtatute, 37 Geo. 3. c. 90. By ./ 29. of the 25 Geo. 3. c. 80. 
it is directed that all penalties created by that act may be ſued for 


by action of debt, bill, plaint, or information, to the uſe of the 


Plaintiff who ſhall ſue for the fame. The 37 Geo. 3. c. 90. was 


paſſed for the purpoſe of creating. ſeveral new ſtamp duties, and 


alſo for better ſecuring the duties on certificates to be taken out by 
ſolicitors and attornies. The firſt part of the act relates to the new 


duties: - and 28 6th ſection provides that all powers, proviſions, | 
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the proviſions of the 25 Ceo. 3. c. 80. and the ſubſequent ſtatutes as ak 
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tributions of penalties and forfeitures of all former acts in force at 
de titſle of the paſſitig of that acty and not thereby altered, ſhould, 
as far as the ſame were applicable, be in force with reſpect to the 
| additional and other duties therein before mentioned. In the lat- 
1 part of the argument it was very properly admitted that this 
ſection muſt be'eonfitied to the new duties created by the former 
part of the act, though at firſt it was contended that it might be 
applied to penalties mentioned in the ſubſequent part of the act 
"The proviſions reſpecting certificates begin at ſection 26. which, 
aftèr reciting that by the 2 5 Geo. 3. certain duties had been impoſed 
on certificates, and that for avoiding frauds it was expedient that 
thoſe certificates ſhould be taken out only at the head office for 
lamps, directe that every ſolicitor and attorney ſhall annually de- 
liver in at the head office for ſtamps a note containing his name 
and place of abode, in the ſame männer as he had before delivered 
in ſuch note to the offioer of the court. It then provides that the. 
certificates wlien obtained ſhall be entered with the officer of the 
court, and alſo ſpecifies the periods at which the certificates ſhall 
bear date, and when they ſhall expire. The goth ſection of the 
act itp6ſes the penalty; and enacts, that if any perſon ſhall ſue out 
any writ'or' proceſs, or cou eee proſecute; carry on, or defend 
any action or ſuit for fee or reward; or ſhall do any act in the (aid 
| court as an attorney, &ec. without obtaining a: certificate in the 
manner' thereinbefbte directed, or without entering the ſame in 
» one of the cöürts Whetein he ſhall be admitted} or ſhall deliver in 
at the Head office "ue account of his place of reſidence, contrary 
to the 25 of Geb. 3. with intent to evade” the payment of the 
cher duties by the ſaid act impoſed, he ſhall for every ſuch 
e fo reit 100 pay the ſum of 50l., and be rendered incapable 
of { ling for t the recovery of any fee, &e. o account of any action 
carried on without ſick certificate. The operation of this part of 
the at is to ſubſtitute a ned mode f taking dut certificates in the 
place of that preſcribed by the 25 Gto. 3. continuing the ſame pe- 
valty, and preſerving and referting uh the regulativns of the 
25 Geo. 3. ſo far as they require a true account to be given of the 
place of reſi dence, but addir ing indeed a new penalty for the offence 
of not eptering the certificate. This part 'of the act however ß 
wulh filent reſpedting the mode i in hich the * alty man be re- 
| ot | boyerel. 
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the offence created by the 25 Geo. 3., or having created a new one, 
and having added the offence of not entering the certificate, the 
penalty can only be ſued for in the manner preſcribed. by the act 


recovered,. nor any particular perſon ſpecified to whom it ſhall be 
paid, that it can only be ſued for by the king. It is therefore 
urged for the Plaintiff in error, that the penalty to be recovered 
under the 37 Geo. 3. is a new and ſeparate penalty, and as much 
independent of the 25 Geo. 3. as if that act had been altogether re- 
pealed. It cannot be denied that the practice of authoriſing com- 
mon informers to ſue is an efficacious expedient, without which 
the revenue laws would fall very ſhort of their object. It would 
therefore be ſingular indeed if an act of parliament paſſed for the 


25. Geo, 3. by the introduction of regulations to prevent fraud 
ſhould have repealed; that ſection of che 2 5 Geo, 3. which empowers 
and invites common informers to ſue for the penalties thereby 
impoſed... Without very clear reaſons for believing this to be the 
intention of the legiſlature we ſhould feel great reluctance in adopt- 
ing ſuch a conſtruction. The counſel for the Plaintiff in error, 
feeling this difficulty, contended that the 25 Geo: 3. was not re- 
pealed, but that it was ſtill competent to a common informer to ſue 
for a penalty under that act where a certificate had not been ob- 


che offence of not obtaining the certificate is totally different ſince 
the paſſing 37 of Geo. 3. ; the certificate according to that act being 
to be taken out in a new way. For the Defendarit in error, the 
caſe of Duck v. Aadington, 4 T. R. 447. has been relied on. The 
10 Geo. 3. c. 44. / 7. relative to hackney coaches enacts, that che 
forfeitures and penalties thereby inflicted may be recovered and 
levied not by the commiſſioners, but by any juſtice of the peace, 
by ſuch ways and means as the penalties and farfeitures in the 
at of the gth of Anne are directed to be levied and recovered.” 


tem other powers, and the 5th ſection of the 10 Geo. 3. c. 44. had 
deelared that they had the power of immediate commitment. The 


covered.” It has been contended that the 37 Geo. 3. having altered 


which-creates the offence : and it is admitted that where a penalty 
ig created and no particular mode pointed out in which it ſhall be 


The 9 Ann. c. 23. only empowered the commiſſioners to commit 
to priſon upon default of diſtreſs, but ſubſequent acts had given 
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expreſs purpole of further ſecuring the duties impoſed by the 


tained. But upon looking into the aQs it appears moſt clearly that 
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- thine * King's Bench held, that all the 4868 were as; in par; 

materid, and formed one general ſyſtem of law upon the ſubject, 
and that the legiſſature had jntended to give the ſame power to the 
juſlices of immediate commitment that was conferred upon the 
commiſſioners. I have looked 1 into thoſe acts: and Tam perfectly 
clear that in the preſent caſe we are as much bound to conſider ine 
two acts of the 2 5 Geo, 3. and 37 Geo. 3. as made in pari materid, 
and to enforce them accordingly, as the Court of King's Bench 


| were in the caſe of Duck v. Hddington. It remains to be conſider- 


ed whether any other acts have paſſed demonſtrating that it was 
not the intention of the legiſlature either to repeal the 25 Geo. z., 
or to render its proviſions leſs efficacious. Upon this point the 
39 40 Geo. 3. c. 72. is extremely ſtrong and almoſt deciſive, 
The ſeventh ſection of that act, after reciting the 25 Geo. 3. and 
37 Geo. 3. ſtates, that doubts had ariſen whether notaries not being 
admitted in any courts were liable to the duties impoſed by thoſe 
acts, for remedy whereof it enacts, that every perſon who ſhall ad 


as a public notary without having been admitted in any court, and 


without having delisered in his name and place of refidence, and 
taken out ſuch certificate as is directed by the ſaid recited acts, thall 


forfeit 50/. and be incapable to act as a notary, or recover any fee 


on account of ſuch act; and every ſuch penalty ſhall be recover- 


able and recovered, and applied in like manner in every reſpect as 
any penalty of the like value impoſed by the ſaid laſt- recited acts, 


or either of them, may be reeovered and applied. The object of 


this act was to put notaries preciſely in the ſame ſituation with at- 
tornies and ſolicitors. The penalty Is preciſely the ſame as that 
which is impoſed upon attornies and ſolicitors, and the incapacity is 


expreſſed in the very fame words as thoſe which are employed in 
the 25 Geo. 3. and 37 Geo. 3. Let by the very words of the 39 & 


| golGeo. 3. the penalty is made recoverable by a common informer. 


But this is not all. Penalties having been ineurred under the 
37 Geo. 3. and many actions having been brought for the recovery 


of them by common informers, the legiſlature upon the application 


2 of the parties ſued thought proper to paſs two acts of indemnity, via. 


the 37 Geo, 3. c. 93. and the 39 &: 40 Geo. 3. c. 72 17 & 18. and to 
relieve the Defendants upon payment i roo; It is true, that if 
no penalty were previouſly impoſed, an act of indemnity would not 
ercate one. But the conduct of the 9 every ſtrong 

4 evidence 
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evidence tbet all the acts which had paſſed upon this ſubject were 


conſideted as forming one body of law, and that it never was in- 
tended that any of the ſubſequent acts ſhould weaken the provi- 
ſions of thoſe which had preceded. The very ſame objection which 
is raiſed in this caſe was taken in Dr. Fofter's caſe, 11 Co. 56. b. 


Dr. Fofter having been ſued for recuſancy by a common informer 
upon the 23 Elis. c. 1. which gave one-third of the penalty to the 
queen, one-third tothe poor, and one-third to the informer, it was 
contended chat the right of the informer to ſue was taken away by 
the 35 Elis c. 1., which empowered the queen for the more ſpeedy 
recovery of the penalty to ſue by action of debt, bill, plaint, or in- 


| formation in the King's Bench, Common Pleas, or Exchequer. 


But the Court held, that as the latter ſtatute was made for the more 
ſpeedy recovery of the penalty, it was not intended to invalidate 
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the proviſions of the former act; and being all in the affirmative, - 


ſhould not repeal or abrogate a precedent affirmative law. So in 
the-preſent caſe, it never could have been the intention of the legi- 
flature by the 37 Geo. 3. to take away one of the great ſecurities in- 


troduced by the 25 Geo. 3. The only object of the 37 of Geo. 3. 
appears to have been to ſubſtitute another mode of taking out cer- 
tificates, but the penalty and the mode of recovery were intended 


to remain the ſame. 


of this-eaſe ariſes from that of Barnard v. Ge/tling, 2 Eaft, 569. in 


The only difficulty therefore in the deciſion 


which, the Court of King's Bench came to a determination upon 


this point different from that which this Court is inclined to adopt. 


But it is obſervable, that the principal queſtion there agitated was, 
whether an action could be brought for the penalty againſt two 
perſons jointly. It was argued indeed, that all the ſtatutes upon 


this ſubject were in pari materid, and that the remedy given by the 
25 Geo, 3. was not taken away; but the main point to which the 


Court addreſſed their attention, and upon which they took time to 


conſider, ſeems to have been, Whether the action could be main- 


| tained againſt two? The Court, in giving judgment, founded 
_ themſelves on the ground that the 37 Geo. 3. gave no ſuch action 
to the common informer, and it ſeems to have been almoit taken 


for granted that if the 6th ſection of that act did not apply to the 


ſubſequent part of that act no ſuch action could be maintained. 
But conſidering the 37 Geo. 3. as an act paſſed to enforce the col- 
lection of the duties created by the 25 Geo. 3. „and referting to the 
Ptinciples by which acts of this kind have been uſually conſtrued, 
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May zoch. 


If a cargo of 
a periſhable 
nature be in- 

ſured from 4. 
to B. with 
the uſual me- 
motandum, 
and in the 
courſe of the 
voyage in ſor- 
mation be re- 
ceived by the 
maſter that 
the port of B. 
is ſhut againſt 


the ſhips of - 


his nation, in 
conſequence 
of which the 


commander 


of the convoy 
orders theſhip 
to proceed to 
another port, 
and the cargo 
be there ſold 


dy orders of 


the Vice- 
Admiralty 
Court for a 
very ſmall. 
ſum of mo- 


ney, the aſſu - | 


red cannot a- 
bandon as for 
a total loſs. 
It ſeems that 


if the voyage 


be loſt ia con- 
ſequence of 
the port of 


_ deſtination being heats eig e the «Tate cannot declare W * a a loſs withia the - 
policy. | 


whom they were 76coverable} previous to the paſſing of that ad. 
the 25 Goon 3. are not incorporated into the 37 Geo. 3. where not 
a conſtruction, loſe the benefit afforded them by the Sch and gth 


fubſequent act. Clearly, therefore, it was the intention of the 


ee and hilſt the aid;ſhip with the ſaid pilchards on board 
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e tek the 37 Gea. 30 is only #ſubſtitution of a new mode, but 
that the penalties are ſtill recoverable by the ſame perſons by 


Indeed if it could e fueceſofully eontended that the proviſions of 
expreſoly altered, perſous taking out certificates would; under ſuch 
ſeQions;of- the 25thi G09. 3., but which are not ire · enacted in the 


ere ee chat the t] acts . be conſtrued in parti materid. 


Wd a e e aka bak Judgment affirmed. 
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"IS was an ation. on a antics of and upon a cargo of 

rol pilchards, on board the ſhip Paſcaro, at and from Mounts 
Bay or any. port in Cornwall, to Naples, with leave to join convoy 
at Falmauth or elſewhere. The. policy contained the uſual memo- 
randum that corn, fiſh ſalt, fruit, flour, and ſeed were warranted free 
from average unleſs general, or the ſhip ſhould be ſtranded. The 
declaration averred the loſs in the following manner: And the 
ſaid Plaintiff further ſays, that after the loading of the ſaid pil- 
chards on board the ſaid ſhip or veſſel, to wit, Ac. the ſaid ſhip or 
veſſel, with the ſaid pilchards ſo on board thereof as aforeſaid, to 
be carried therein upon the ſaid voyage in the ſaid writing or po- 
liey of aſſurance mentioned, departed and ſet ſail from the port of 
Penzance aforeſaid, in the county aforeſaid, on her ſaid intended 
voyage in the ſaid; Mriting on pqliqy of aſſurance mentioned, and 


failing, and proggeding on her ſaid voyage, and before her 

7 at Naples aſoreſaid o wit, on, c. the port of Naples afore- 
ſaid ene, by the perſons then and. there exerciſing the powers of 
ern ment in the kingdom of Naples, ſhut againſt all ſhips the | 
property of any f ihe ſukjects gf qur Lord the now King, or ſail- 
ing under e colours of our Locd the now King, and againſt all 
merchandizes the property of any ſuch ſubjects, carried in ſuch 
ſhips, under pain of che ſaid ſhips and merchandizes being con- 
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ſeated by the perſons then and there exereiſing the powers of go- 
verüment in the kingdom of Napier, whereby the ſaid ſhip, with 
the faid pilchards on board the ſame, (the ſaid ſhip then and there 
being the property of ſome then ſubject or ſubjects of our Lord the 
now King, and failing under che colours of eur Lord the now King, 
ind the ſaid pilchards then and there being the property of the 


Plaintiff, who then and there was a ſubject of our Lord the now 


King,) was then and there prevented from purſuing her voyage to 


Naples aforeſaid, and the ſaid voyage was thereby then and there 
totally defeated and loſt,” and the ſaid pilchards thea and there be- 
came and were of no value to the Plaintiff, to wit, at, c. whereof 
the Defendant afterwards, to wit, on, tc. had notice.“ 


The cauſe was tried before Lord Alvanley Ch. J. at the Cuildball 


Sittings after Michaelmas term, when it appeared that the Paxar 
vn the 19th of October 1800 took in a cargo of pilchards at Pen- 
2m, with which the proceeded to Falnorth in order to join con- 
yoy; that on the 24th of January 1801 the ſailed from Falmouth 
under eonvey of the Seahorſe ; that after having met with much 
bad weather the put in to Lißbon, by order of the commodore, on 
the 18th of February ; that ſhe! ſailed again from Laiſbon on the 
24 of March, and on the 5th received intelligence that Fngli/h 


veſſels were excluded from all the ports belonging to the king of 


Naples ; that on the 16th the maſters were called on board the 


Seaborfe, and thoſe who were deſtined for Naples and Sicily re- 
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ceived orders from the commodore not to proceed to their deſ- 


finations, but to make Port Mabon in Minorca, in order to get 
further intelligence; that on the 25th the Paxaro arrived at Port 
Mahon, whiere'the report reſpecting the ſtate of the port of Naples 
was confirmed; that in conſequence of this, a ſurvey was taken of 
the cargo under the directions of the Vice-Admiralty Court at 
Minorca, and the cargo was afterwards ſold by publie auction, 
purſuant to the order of that Court, for a very ſmall ſum of 
money; chat in conſequence of intelligence having been'received in 
this country of the treaty between the Republic of France and the 
King of Naples, by which veſſels under Britiſb colours were to be ex- 
cluded from all ports in the dominions of the King of Naples, the 


Plaintiff, on che 23d of April, gave notice of abandonment to the un- 


derwriters, which the latter refuſed to accept; and that as foon asthe 
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Plaintiff was informed of th fale at Port Mahon, he ber ain 


* . — 
a 5 —_— 2 — > r AI oo * £ - v 
— — — x . . IND * n x — 1 0 a N 
9 — . , De > ** * n my 4 « . 8 al - = rn 
_ —_ „ as 4 _ — — ” 4 hs by - , l A 1 9” 4 rn vn _ „„ 2 bt 
. — Eon or os oo n a — — — — a 
hs * ; _—_— - — 4 - — — — * 
— — — 8 wh, —— YO 2 o £m . — " 
» 


1 


is 
* 
if 


þ 
5 
4 
k 
. 
4 
"| 
' 
of 
| 
| 
' 
F 
| 
f 
| 


il 
1 
1 
78 
I 
1 
0 
n 
* 
* 
if 
+8 
1 
[| 
1 
11 
=. 
8 2 


— 


_— = 
— 2 - - - 
by — coals T—L—Z 4.1!„ũ er HTS 
4 _ - 85 1 


* Wr W . UII LOI — — 2 * 
nw — 


— —— . 


med 


tl The jayy found a verdicb for the Defeadant! A rule having been 
1 8 TY obtained in» Hilary term calling on-the Defendant to ſhew, cauſe 


notice of aBandonment, becauſe they underſtood that, the ports, of 


the opdy; regular notics.af abandonment. was. given; previous to any 


(s] After the argument of Mr. Serj. Bet [ tion was not at. as "he * . recover 
_ the Court intimaced td the ouler fide that | pon, being only a | I6fs of the voyage; and 


#56, 641. the loſs averzed i in this declara- - * dee to addreſs themſelves to that point. 
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the papers to the underwriters; and demanded payment fbr a total log, 


why the verdict ſhould not bei ſet aſide and a ne trial granted, 

B Serjt. ſhewed cauſe. This is an attempt by a fale of the 
cargo at Minvrca to create a total loſs ; whereas if the cargo had 
proceeded to its: port of deſtination, it would ha ve been worth no- 
thing, and yet the aſſured would not have been entitled to recover. 
Inde the motives: which influenced the conduct of the affured 
are pleinly de monſtrated by the: facts in evidence; for before they 
had-regcived informatiom of the ſituation; of the cargo, they gave 


Naples would bei ſuhmm But in Hamillon v. Mendeg, 2 Burr. 1196. 
Lord Mangſeld expreſoly lays it down. chat an aſſured cannot ele 
to abandon before adyice is received of the loſs. No iu this caſe 


des Bwin been received of the loſs: and, though, the aſſured, 
after, having, zeccived; information of the ſale at Bt Mabon, 
handed over the account, fales, together with, the. other papers, to 
the underwyriters and demanded payment, yet as they did not ſpe- 
cifically, ſtate. their; intention to transfer their intereſt to the un- 
derwriters, ſuch. communication did, not t, amount to a notice of 
abandonment E tro ule di 0 1 5 
_ » Shepherd. and Boyle Serjts..in ſupport. of the — To entite 
the aſſured to recover, for a total, loſs, it is not neceſſary that the 
goods thoyld either be actually defiroyed, or taken out of the pol. 
ſeſion of the owners. It is ſufficient if. they are prevented from 
arivipz at their plage, of, deſtination. by any af the perils inſured 
againft,, The underwriter in this cafe, contracted that the cargo 
ſhould, he carried in ſafety, from, Mownts Bay to Naples, notwith- 
ſanding the.reficaion of princes. And it is impoſſible to contend 
that the Near was not as much prevented from, proceeding to 
Nagler by the reſtraint; of princes as if ſhe, had actually been de- 
taned by ibe goyern went of an intermediate, port, ſince ſhe could 
not ſaib into Naples without rendering herſelf liable to immediate 
confiſcation.) - Suppoſe: the has beeu en at Fer. Mahon by 


as 5113 06y3noamaobazas ) 04 937869 1 


according to ihe eaſe of Poole v. Zitkgrrats, # therefore, to avoid further argument, directed 


embargo 
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embargo» or by ſtreſs. of weather, and in; conſequence of the de- 
teridration of the cargo the captain bad. been obliged to ell 
there the object of the voyage having been deſtroyed by perils 
within the policy, the under writers muſt have been reſponſible. 
ju the caſe of G90 v. Withers, 2 Burr. 633., which was an inſu- 
raneg upon fiſh, the aſſured was allowed to abandon aud recover 
for a total loſs, though the ſhip had been recaptured, and the cargo 
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remained in ſpecie at Milford Haven, The only ground upon 


whith the Court cee have determined that the loſs was total, 
Mansfield 
a. « The diſability to 1 185 the voyage ail continued ;” and 
in another place, p. 697. he cites Le Guiden to prove that a right 
to abandon ariſes, not only upon a capture, but * any other ſuch 
diſturbance as defeats the voyage, or makes it not worth while or 
worth the freight to purſue it. And in Caxalet v. St. Barbe, 1 T. R. 
187. Mr. Juſtice Kalcher ſays, chat the poliey «ig an inſurance on the 
. thip for the voyage. la M © Andrews v. Vaughan, Part s Inſur. 
115. Lord Mansfield gays, that either the voyage muſt be loſt or 
the cargo deſtroyed; and to the ſame elfect is his language in 
Milles v. Fletcher, Deng 2 IT. The caſe of Manzing v. Newnham, 
Park 5 Inſur.. 168. is deciſive. That was an inſurance from Tortola 


to. London upon ſhip, freight, and goods, warranted free from par- 
ticular average. The ſhip, ſoon after leaving 7 ortola, was ſo much 


damaged by ſtormy weather that ſhe was obliged to put back, and 


it being found | upon furvey 1 that ſhe was incapable of proceeding. - 


with, her cargo. to Landon, the hip and cargo were ſold, and an 
action brought againſt the underwriters for a total loſs. Lord 
Man: Sfield, in delivering his opinion, ſays, « If by 3 peril inſured 
the voyage is loſt It is a total los; otherwiſe not: and again, 
It is a contra of indemnity, and the inſurance i is that the ſhip 
hall come to London,” With reſpect to the caſe of Pole v. Fits- 
gerald, Wi lles, 641., which Was an inſurance upon a ip for four 
months, bound upon a eruiſing, voyage, with a warranty againſt all 
average, though the cruiſing was Prevented by one of the perils 


within the policy, yet the ſhip was in ſafety at the end of the four 


months; which was equivalentt toan arrival at the deſtined port, where 
the inſurance, inſtead of being for a certain time, is to a particular 
port, Admitting that the firſt notice of abandonment was premature, 
yet when intelligence arrived of thoſe circumſtances whith entitled 


the Plaintiff to pere 4 total loſs, it was ſufficient for him 
W KA 4 to 
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: preſent caſe the Plaintiff made his election and gave notice to the 


F . Sh of the la was this day delivered by | 


total loſs within the policy ? The policy includes capture and de- 
deſtination the veſſel will be loſt by confiſcation, avoids that port, 


| ſhip could not ſafely proceed to Naples. In Gofs v. Withers, Ha- 
| milton v. Mende, and Millet v. Fletcher, the principles by which a 


that if the voyage be loſt or not worth purſuing, if the ſalvage 


at all events undertake to pay that expence, Dc. the inſured may 


peril acting upon the ſubject inſured immediately, and not circuit- 
douſly, as in the preſent caſe. Without entering, therefore, at 


the ſhip at a neutral port in conſequence of the danger of entering 


TE 23} 1051 {a) Bube u. Rewer See oi. ri. Term. 
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to demand ſuch payment, without giving a freſh. notice of aban- 
donment. Ia the cafes where the want of a notice of abandon. 
ment has precluded the aſſured from recovering, the aſſured bag 
neglected to make his election ſufficiently early; whereas in the 


underwriters upon the firſt receipt of the N cen reſpeQing the 
. of the urn a OPT: ee 
N . . vull. 


Lord ALvANLEHT Ch. J. The queſtion for our determination 
is, Whether the circumſtances which have happened amount to à 


tention of princes, and any loſs which neceffarily ariſes from ſuch 
acts is a loſs within the policy. But it has appeared to me that 
where underwriters have inſured againſt capture and reſtraint of 
princes, and the captain, learning that if he enter the port of his 


whereby the object of the voyage is defeated, ſuch circumſtance: 
do not amount to a peril operating to the total deſtruction of the 
thing inſured. If they could, the ſame principle would have ap- 
plied in caſe information had been received at Falmouth that the 


total loſs is to be aſcertained are clearly laid down. It is there ſaid, 


be high, if farther expence be neceſſary, if the inſured will not 


abandon, notwithſtanding a re- capture. But the doctrine thus 
laid down | is only applicable to caſes in which the los i is occalioned 


by a peril inſured againſt ; which, 2s it appears to me, muſt be a 


preſent into the queſtion which has ariſen i in another cale (a), how 
far what has happened can be conſidered as a total deſtruction of 
the thing inſured, I think that the detention of the cargo on board 


the port of deſlination cannot create a total loſs within the mean- 
ing of the policy, becauſe it does not ariſe from a BET inſured 


i ae 


. 
* 
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againſt This is an inſurance upon an article from England to 
Naples, warranted free from particular average. The Plaintiff 
therefore cannot recover, unleſs the article be totally loſt by a peril 
within the policy; and ſuch peril muſt, as I think, act directly and 
| not collaterally pon the thing inſured, I much doubt whether 


"if a verdict had been found for the Plaintiff, judgment might, not 
have been arreſted. With reſpect to the caſe of Manning v. Newn- 


upon the ground of the voyage being loſt by one of the perils 
inſured againft, namely, by tempeſtuous weather: - The words of 
Lord Kenyon in M Andres v. Vaughan, in which he lays down 
that the inſured may recover for a total loſs if the voyage be loſt, 

muſt be taken with reference to the caſe before him, in which the in- 
Jury aroſe from capture. The caſe of Cocking v. Frofer, Park's Inſur. 
114. is an extremely ſtrong authority to ſhew that if the article in- 
ſured (being one of thoſe mentioned in the memorandum) remain 
in ſpecie, the aſſured cannot recover, though it be rendered totally 
uſeleſs, and never reach the port of deſtination. But that caſe did 
| not involve the queſtion upon which this caſe turns, namely, 
Whether the loſs were occaſioned by a riſk. within the policy ? 
Here, without entering into the queſtion how far the cargo was 
totally loſt, the claim made by the aſſured ariſes from the ſhip not 


were to decide that the ſale at Port Mahon was a total loſs within 
the policy, it would afford to owners inſuring cargoes of the de- 
ſeription ſpecified. i in the memorandum the opportunity of creating 
imaginary dangers whenever the cargo was not likely to reach the 
port of deſtination i in a ſound ſtate, and, by giving notice of aban- 
donment, to throw a loſs upon the underwriters to which they are 
not liable by the terms of the policy. We are therefore of opi- 
nion that the verdict was right. | 


Per Curiom, 


— 


Rule diſcharged. 


- * * * 


bam it may be obſerved, that Lord Man: Held expreſsly decides it 


proceeding to that port to which ſhe was deſtined. Had ſhe pro- 
ceeded to Naples the loſs inſured againſt might have ariſen. If we 
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An inſolvent 
diſcharged 
under the 
41 Geo. 3. 

Co 70. Can 
not be holden 
to bail on a 
bill dran 
and indorſed 
over by him 
previous to 
the 1ſt of 


March 1803, 


though not 
due til] after 
that period, 


in oppoſition to the words and d intent of the legiſlature to diſ- 


always been conſidered peculiarly hard upon the bankrupt, and 


' CASES IN EASTER TERM 


k . 


SHARPE v. IrrcrAve. 


HIS was an application by the Defendant to be diſcharge 

out of the cuſtody of the ſheriff of Middleſex, becauſe the 

debt for which he had been arrefted in this aQtion accrued pre. 
vious to his diſcharge under an inſolvent act. . 
The circumſtances of the caſe were as follow: On the 24th of 
February 1801, the Defendant drew a bill of exchange (upon 
which he was now in. cuſtody), payable to his own order two 
months after date, which was accepted by one Godfrey, and by him 
indorſed to the Plaintiff before the 1ſt of March in the ſame year, 
who indorſed it over: when the pill became due the Plaintiff paid 
it to the then holder. On the iſt of March 1801, the ſtatute 
41 Geo. 3. c. 70. paſſed, under which the Defendant was diſcharged 
as an inſolvent. The 34th ſection of that act provides that no 
perſon entitled to the benefit of that act ſhall at any time thereafter 
be impriſoned by reaſon of any judgment or decree obtained for 
payment of money, or for any debt, bond, damages, contempts 
for non-payment of 1 money, coſts, ſum or ſums of money con- 
tracted, incurred, occafroned, owing or growing due, before the 1 t 
of March 1801, and empowers the Judges of the court out of 
which the proceſs ilfues to diſcharge 207 ſuch perſon, 1 arreſted, | 
and. to award him reaſonable coſts.” 
Ve Serjt. in ſupport Sf the rule now itil. ' that as the bill 
was 1ndorſed : to the Plaintiff before the Iſt of 555K 1807, though 
amount to his indorſee, the Defendant Was protected by the 
words of the 34th {tion of the at, Which diſcharges perſons 
taking the benefit of that act, not only from all debts due before 
the iſt of March, but alſo from all demands occafioned by engage- 
-ments entered into before that time. He obſerved, that in caſes 
of bankruptcy, it was undoubtedly true that the batikrupt was not 
diſcharged by his certificate, unleſs the perſon calling upon him 
had been ſo far damnified before the bankruptcy as to have had a 
right to prove under the commiſſion : but that thoſe caſes had 


therefore the Court would not extend the rule to the preſent caſe 


charge 
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charge the perſons of inſolvents from all aides of action ating 
upon contracts made before the paſſing of the at. He added, 


doubted (a), and urged that as the Defendant's perſon only was 
diſcharged 'by this act, that circumſtance ought to induce the 
Court to put a favourable conſtruction upon its proviſions. 
Vaughan Serjt. contra, inſiſted that even the word“ occaſionedꝰ 
* not operate to diſcharge the Defendant, becauſe, the engage- 
ment being merely conditional, no debt was occaſioned to him 
until default had been made by the acceptor, which was not until 
after the Iſt of March. k 

. The Court ſaid, 3 ſhould take the opinion of the other Judges 
upon this point, as it was of importance that an uniform conſtruc- 
non ſhould prevail upon the ſubject. 

And on. this day they ſaid, that as the bill was drawn and in- 
dorſed before the iſt of March, that was the contract upon which 


occalibned wm that nN | | 
| Rule abſolute. 
Y | (a) See an opinions of Mr. Joltice Lawrence and Mr, jullice Groſe, in Cowley v. Dux- 
A BA R. 2 965. | 


1 


GRAx and Another v. SiDxETr. 


HE declaration in this caſe was as follows: © London, to wit. 
1 Simeon Sidneff was attached to anſwer George Gray and Jobn 
Gray in a ple of treſpaſs on the caſe : and whereupon the ſaid George 
and Fobn by T. L. their attorney complain, that whereas the ſaid 
Simeon,” &cc. {proceeding with the common counts in indebitatur 
ne later annere 
The Defendant pleaded We * And ih faid Simeon in his own 
proper perſon comes and 1 judgment of the ſaid declaration, 
becauſe, he ſaye, that by a certain act of parliament made and 
paſſed at the parliament holden at Neſfminſter in the third week of 
Faſter, in the firſt year of the reign of our late Sovereign Lord 
Henry the Fifth, late King of England, it was (amongſt other 
things) ordained and eſtabliſhed, That in every original writ 
of on * appeals, and indictments, and in which the 
1 exigent 


that the caſe of Howis v. Wiggins, 4 T. R. 714. had been much 


the Debt aroſe, and conſequently the liability of the Defendant was 


395 


1803. 
| f 
SHARPE 
„ -\ pag 

Ir FGRAVE. 


May 23. 
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the Defendant 


pleaded the - 
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ment, and 
prayed judg- 
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declaration. 
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ment, 
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exigent ſhould be awarded in the names of the Defendants, in ſuch 
write, original appeals, and inditments, additions ſhould be made 


they be or were converſant; and if by proceſs upon the (aid ori. 


omitted: Wherefore, inaſmuch as in the name of him the ſaid 


ry, he the {aid Simeon prays judgment of the ſaid declarator, and 
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of their eſtate or degree or myſtery, and of the towus or hamlets 
or places aud counties of the which they were or be, or in which 


ginal writs, appeals, or indictments, in the which the faid addition 
be omitted, any utlagaries be pronounced, that they be void, ſruſ- 
trate, and holden for none; and that before the utlagaries pro. 
nounced, the ſaid writs and indictments ſhall be abated by the 
exception of the party where in the ſame the ſaid additions be 


Simeon addition is not above made of his eſtate or degree or myſte- 


that the ſame be quaſhed,” c. A rule ni having been obtained, 
calling on the Defendant to ſhew cauſe why the Plaintiff ſhould 
not be at liberty to ſign judgment as for want of a plea, 
.- Williams Serjt. now ſhewed cauſe. It muſt be admitted that the 
1 H. F. c. 5. is till in force, for there are many pleas framed upon 
that ſtatute to be found in Rafall, Chf, and Lilly, tit. Abetement, 
So in Bennett v. Purcell, 2 Ld. Raym. 849. it was held by Holl Ch. ]. 
that upon original where procefs of outlawry lies, the addition mult 
be given becauſe required by the ſtat. of H. 5. A plea therefore 
which is founded on that ſtatute cannot be treated as a nullity. 
If it be ſaid that the only way by which the Defendant can take 
advantage of the want of addition is by pleading in abatement as 
for a variance between the-writ and the declaration, it may be ob- 
ſerved that the preſumption is, that the declaration does not vary 
From the writ till the contrary is ſhe wn. Zarl of Banbury v. Wood, 
1 Sall. 5. If fo, the writ in this caſe muſt be preſumed to be defec- 
tive, becauſe the declaration is defæctive, and being in the Common 
Pleas is neceſſarily founded on an original, and therefore within the 
rule laid down by Holt Ch. J. In 2 Roll. R. 225. Jobaſon's caſe, 
Ch. J. Creole, in arguing upon the neceſſity of an addition in an 
indictment, compares it to a declaration, in which he takes it for 
granted that an addition is neceſſary. Whether this plea, be good 
or bad, the Court will not take upon themſelves to treat it as 2 
nullity, becauſe that mode will deprive the Defendant of his writ 
of error upon the point on which the Court decide; if the Plain- 
tiff chooſe to fig Judgment. as for want of a plea, he will do it at 
_-* his 


: 
— , ® = ©. 7 — 
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to this application: - Indeed in Shelly v. Mrigbi, Barnes, 338. a 


tiff might demur if he thought fit. It has alſo been objecteꝗ, that 
this plea ſhould have been verified by affidavit, and that was one 
of the grounds upon which this application was made to the court. 
But the ſtatute of Anne (a), which requires an affidavit of matters 
pleaded: in abatement; extends only to ſuch matters as are dechors 
the record, and not to ſuch matters as will appear to the court upon 
inſpetion of their own proceedings. Hughes v. Alvarez, 2 Ld. 

Rahn. 1409. [The Court agreed to this, and expreſſed their 
opinion chat no aſſidavit was neceflary in this caſe.] 

© Bayley Serjt. in ſupport of the rule. The ſtatute of additions 

only requires that the Defendant's addition ſhall be inſerted in the 

writ; whereas the plea now before the court prays judgment, be- 

cauſe the addition of the Defendant is not inſerted in the declara- 
tom The only object of the plea: is to delay the Plaintiff, and if 
ſinctioned by the Court may be pleaded to every declaration now in 

the office; for ĩt has not been the cuſtom to introduce the Defend- 
ant's addition into the declaration of late years, though formerly it 
was done. The Court however will not hold the objection valid 
without production of the writ. Indeed, in a caſe where a declara- 


moned to anſwer, and the Defendant demurred on that ground, 

the Court of King' s Bench ſaid they would not act upon the re- 
cital in the declaration, but would preſume that the proper, proceſs 
was uſed, till:the writ, was-produced,and-demonſtrated the contrary. 
In auſwer to the obſervation, «that. by acceding to this application 
the Court will depri ve the Defendant of his writ of error, it is to 
be recollected that the fame. conſequence enſues in every caſe 
where judgment is ſigned as for want of a plea, on the ground of 
ie plea being a nullity. Now there are many caſes in which the 
Court have granted ſimilar applications; as in Cave v. Aaron, 


in. + And14)s ame has been done in the King's Bench wit 


SINE, 


mt wa { a 5104 Fs ER Iu 0! $:GE%N Ig q36 Klan, 
T1111 at at 


tion began; A. B. was attached to anſwer,” inſtead of ſum- 


3 Wilſ 3 3 Where a plea of judgment recpvered was ſet aſide — 
cauſe-pleaded, after, the Defendant! had entered into terms to 5 


reſpect to a plea af the fate, of limitations at the. time When that 


497. 


hs petit;'burlei®' Court will not ſanction xhat meaſure by acceding 1803. 


Ga Ar 


ſimilar application was refuſed; the Court obſerving that the Plain- ad I” 


850 EFF, 


== cite any inſtance. in w which it has been done, unleſs where the party 
audio ether pleading the inſufficient plea has betn under terms? The defect 
S1 in this plea is: ſubſtantial, and the proper mode of taking advan. 
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made to the Court for leave to treat a plea in abatement as a nullity, 


Ain ES IN EASTE R TER N 
ple was held: not to be an iſſuable plea. ¶ Chambre J. Can you 


tage of that defect is ta demur.] In Murray v. Hubbart, ante, 
vol. 1. p. 645. à plea in abatement, ſtating a variance e the 
proceſs and the declaration, was treated as a nullity, and judgment 
ſigned- accordingly z+and: yet. in that caſe. the fender: was not 
under terms. Bt os: ot enn neter 
Milliams in mats; obſerved, that. in — ay: Ve. hers the 
Eourt refuſed to ſanction an application for ſetting aſide the plea 
ne bot ne * A to liga Jaamen at his peril. 
F. 2 wid 7 FF £2217 . 9575 Cur. adv. vull. 


On this tay tlie gd of the Court was eee by 
Lord ALVANLEX Ch. J. As this caſe has been argued upon 
the motion now before the Court, we do not think it right to with- 
hold our judgment at preſent until the Plaintiff ſhall have done 
that Which he now ſeeks our leave to do, though perhaps it would 
— been the more regular mode of proceeding for him to have 
ſigned judgment as ſor want of a plea without any application io 
Fi Court, and thus have put the Defendant to move to have that 
judgmebt ſet aſide. The plea in this caſe, after ſtating the ſtatute 
of additions, prays that the declaration may be quaſhed. I have 
not found a ſingle caſe in which it has been held neceſſary to in- 
ſert an addition in the declaration. Ihe writ and declaration 
ought to agree, and formerly if there was any eſſential variance 
between them, advantage · might have been taken of that eircum- 
ſtance. It remains to be proved however that any repugnance 
exiſts in the preſent caſe. It never has been the practice for many 
years to inſert an addition in declarations in this Court, and the 
queſtion now is, Whether the plea 1 which has been put in can be 
received? That queſtion appears to me to have been decided by 
the caſe: of Murray v. Habhart: There an application being 


the court refuſed to make any rule in chat ſtage of the proceedings, 
| but judgment having been figned as for want of a; plea; the queſtion 
came before the Court, aud was decided upon grounds which are 
| Nu 1 18 55 to the neee Lord Ch. J. Eyre there 
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ſays that ſo lotig 28 it is the practice of the Court to iſſue the 


can be taken after appearance of a miſnomer in the meſne proceſs. 


ſtance to have been a ſtrong meaſure, yet it was the neceſſary 


abſolute" nullities, otherwiſe the fiction under which the Court 
aſſumed its juriſdiction would have been turned into a mere engine 
of delay... When. courts adopt a fiction they muſt neceſſarily 


of Exchequer that he was not the King's debtor. By this docttine 
ao right is taken away from the ſubject, nor is he proceeded 
againſt in any way injurious to himſelf. If ſuch a plea were to be 
allowed, the Maſter of the Rolls would iflue a new writ agreeable 


to the declaration. If the Court thinks itſelf at liberty to proceed 
without an original, it, will never permit a mode of proceeding to 
be adopted. which will have the effect of compelling the Plaintiff to 
ſue gut that original which the Court feels itſelf juſtified in. acting 
without, We think therefore that as the plea amounts to a, mere 
Wu e | #5 benny to bgn Jadgment for want of 2 
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. have this day W 5 to take on ) leaſe. of Jobn Spurrier the 


* 0 


. 


'* 


meſne proceſs firſt; and to allow an original to be ſued out after- 
wards; if neceſſary to ſubſtantiate the proceedings, no advantage 


conſequence of aſſuwing a juriſdiction without original. From 
that moment it became neceſſary to treat all pleas of this ſort as 


ſupport it. The Court of King's Bench would not allow a party 
to ſay that he was not in the cuſtody of the marſhal, nor the Court 


1 ; ” + 161 x 8 * Y 
F 1 
nen enen 137211 ? 95 Rule abſolute, | 
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In that caſe the plea aſſumed, that the original writ: had miſnamed 
the Defendant; becaufe the detlaration recited that he was arteſted 
by a different name from that by which he was. declared againſt, 


It has long been the practice not to grant oyer of original. writs ; 
and though perhaps ſuch refuſal may be conſidered in the firſt ĩiu- 


May 234. 
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granted for 
7, 14. 07 21 
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option at 


Which of the 


above periods 
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determine. 
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3 and floot-cloths fitted to the floors, to be taken and paid for at a fair 
valuation by the faid” Wi Mam Attinſon. An outſide door to be put 


; « qe granted, and therefore it will be for the Court to decide, Whether, 


: ah bed-roon is over the one now uſed by the ſaid John Spurrier 


following, memorandum: Tag 5 agree to let the premiſes mentioned 
« on the other ſide hereof 1 upon the terms and conditions exprefſ. 


ingly took poſſeſſion of the premiſes, and afterwards diſpoſed of his 


which the Defendant, in Hilary term 1799, duly commenced an 


Defendant had a right to determine the term of 21 years, thereby 
agreed to be granted at the end of the firſt ſeven years? 


c 518 I EAST ER TERM 


houſe abs brewiles now occupied by him in Old Broall. reis tope- 
ther witk a bed-room now in the poſſeſſion of Mr. Amory, and 


himſelf, to hold for 7, 14, or 21 years, at the yearly rent of one 
hundred and fifty pounds, payable half yearly, including all taxes 
which are to be paid by the ſaid John Spurrier, the term and 
rerit to commence from Chriſtmas next, the uſual fixtures, carpets, 


to the kitchen entrance of the houſe at the expence of the aid 
Jobn Spurricr.” And on the back of the ſaid agreement is the | 


ed therein. John ' Spurrier,” The faid William Atkinſon accord- 


intereſt therein to the Plaintiff Richard Dann, who took * 
thereof and paid the rent. | | 
* The Defendant, on the zoth day of June 1798, duly gave no- 
tice to the Plaintiff 'to quit the Premiſes at Chriſtmas then next, 
which he refuſed to do, alleging that the Defendant had no right 
to determine the agreement at the expiration of the firſt ſeven 
years, but that the tenant only had that right; in conſequence of 


action of ejectment in the Court of King' Bench, in order to ob- 
tain poſſeſſion of the ſaid premiſes ; upon which the Plaintiff and the 
{aid William Atkinſon, in Hilary term 1799, filed a bill! in the High 
Court of Chancery againſt the ſaid Defendant for a ſpecific per- 
formance of the ſaid agreement, and that the Defendant might be 
compelled to execute a leaſe of the premiſes to them or one of them 
for 21 years. The queſtion; for\ the opinion of the Court was, 
Whether upon the legal conſtruction of the ſaid agreement the 


Shepberd Serjt. for the Plaintiff, The queſtion to be conſidered 
in this caſe is preciſely. he ſame as if a leaſe had actually been 


if a leaſe had been granted for 21 years, determinable at the end 
of, ſeven. or 14 years, ſuch leaſe would, bave been determinable 
at the option either of the leflor or leſſee, or of the leſſee only? 
10 Goparight d. Hall v. " Richardſon, 3 7. R. 462. the Court 5 

| 7 1 King's 


\ 


IN THE FORTY-THIRD YEAR OF GEORGE 111, 


a leaſe for nine years, determinable at the 3d or 6th year at the 
option of either party. During the argument a caſe of Ferguſon 
v. Corniſh was cited, as having been decided by Lord Mansfield, 
. in which it was ſuppoſed to have been doubted by him whe- 
ther a leaſe for ſeven, 14, or 21 years, was not void for uncer- 


though the Court in Goodripht d. Hall v. Richardſon intimated that 
the leaſe was determinable at the option of either party at the end 
of the 3d or 6th year, yet it is obſervable that any opinion on that 
point was extrajudicial, for the only point in diſpute was, Whe- 
ther che leaſe was not void for more than three years? It is open, 
therefore, for me to contend that this ſpecies of leaſe is determinable 
at the option of the leſſee only; and indeed if that is not the con- 
ſtruction put upon it the proviſion will be wholly nugatory, in- 
aſmuch as the leſſor, to whom ſuch an option is ſuppoſed to be 
reſerved, is in no better condition with than without it, becauſe he 
may always renew if he pleaſes. - Beſides, ſuch words as theſe are 
to be conſtrued moſt. favourably for the grantee. Indeed the plain 
intent of the proviſion is to encourage the leſſee to expend more 


fore, the intent of the parties can be fairly collected, that intent 

muſt prevail; and if no intent can be collected, then the leaſe muſt 
be conſtrued moſt ſtrongly againſt the leſſor. 

| Heywood Serjt. contra. This, queſtion ariſes not on a leaſe, | but 


ſtill the queſtion would occur, In whom the option of determining 
that leaſe is veſted? In anſwer to the obſervation, that the agree- 
ment is to be conſtrued moſt ſtrongly againſt the Defendant ac- 
cording to the common rule adopted in caſes of grantor and 
grantee, it is to be remembered, that the party applying the 
agreement is the Plaintiff, and that the undertaking being completely 


unleſs the option of determining or continuing the leaſe be given 
to the leſſee ſolely the proviſion will be nugatory ; but that mode 
of reaſoning is very fallacious, for at all events it faves the trouble 
and expence of a renewal, where both parties are inclined to re- 
new. Tenancies at will are determinable at the option of either 
party; now the ſpecies of leaſe under conſideration of the Court is 
framed on an analogy to that ſpecies of holding, for though both 
| _ Parties are bound by their agreement up to a certain period, yet 
Vor. =. SET”. when 


e 1 leaſe for three, ſix, or nine years, was | 


tainty after the feven years. But that was a miſtake; and indeed 


on an agreement for a leaſe. Indeed if it were in form a leaſe, 


mutual, the analogy does not exiſt, It has been contended that 
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money upon the premiſes than he would otherwiſe do. If, ther E 
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13803. when that period arrives each may exerciſe his will whether the 
p | | 


Dian relation of landlord and tenant ſhall continue any longer, with this 
vl reſtriction only, that if they chooſe it ſhould continue, it muſt 


SPURRIER» 


then continue for another definite period. The caſe of Gooaright 
d. Hall v. Richardſon, though ſubject to the obſervation which has 
been-made upon it, is nevertheleſs a very ſtrong authority i in fa- 
vour of the Defendant, for Lord Kenyon ſays, © it was not intended 
that this leaſe ſhould take effect for three years at all events, and 
that it ſhould be in the election of either of the parties to put 
an end to it at that time or at the end of fix years, giving rea- 
ſonable notice to the other. It is like a leaſe for a year, and 
ſo from year to year, where, if the leſſee wiſh. to determine it 
at the end of the year, he muſt give reaſonable notice to the 
other party. 
Gur. adv. vult, 


On this "_ the opinion of the Court was delivered by 
Lord ALVANLEY Ch. J. This queſtion turns upon the legal 
conſtruction of the agreement ſtated in the caſe. It is to be ob- 
ſerved, that the agreement is not an offer on the part of the leſſee 
to take a leaſe for ſeven or a leaſe for 14, or a leaſe for 21 years, 
but it is an offer to take a leaſe with an habendum, as ſtated by the 
leſſee in his propoſals, via. to hold for ſeven,” 14, or 21 years. The 
leſſor having aſſented to let the premiſes upon the terms and con- 
ditions propoſed, it muſt now be taken as if a leaſe had been 
actually granted containing ſuch an habendum as that ſtated in the 
propoſals. It is for us, therefore, to determine what is the legal 
conſtruction of ſuch an habendum in a leaſe: It has been con- 
tended that where the terms are not defined, either poſitively or by 
any circumſtance, but an alternative is ſtated which cannot be 
made certain without the option of one of the parties, the leaſe i is 
determinable at the option of either. There ſeems to be great au- 
thority for ſuch a propoſition, for undoubtedly Lord Kenyon and 
Mr. Juſtice Buller both intimate in the caſe of Goodright d. Richard: 
fon v. Hall, that the option would be in either party, But it muſt 

not be forgotten {for I wiſh it to be underſtood that had the judg- 

ment of the Court in that caſe proceeded upon the point alluded 

| to, it would probably have guided our judgment in the conſtruc- 

T iooũn of ſuch doubtful words as thoſe which occur in this caſe) that 
Lord Kenyon and Mr. Juſtice Buller only threw out their opinion 


ile; had it been otherwiſe, there are no authorities, particularly 
| that 


IN THE FORTY-THIRD YEAR OF GEORGE 111, 


that of Lord Kenyon, upon a point of law ariſin E ont * 9905 | 


perty, to which I ſhould be more diſpoſed to defer. The leaſe in 
that caſe was for three, fix, or nine years, determinable in the years 
1788, 1791, and 1794, and the conſtruction put upon that leaſe 
leaſe was, that it gave an option to either party, but that ſuch 
option muſt be exerciſed with reaſonable notice previous to the ex- 
piration of any of the terms; and as reaſonable notice had not 
been given, the Court held that the leaſe was not determined. 
With reſpe& to the caſe of Ferga/on v. Corniſb, there referred to, 
it is ſurpriſing that any doubt ſhould have ariſen ; and indeed it 


does not appear that any doubt was entertained by the Court. A 
leaſe having been granted for ſeven, 14, or 21 years, and an action 


of covenant having been brought againſt the leſſee during the firſt 
ſeven years, it was contended by the leſſee that it was no leaſe at 
all, according to the old doctrine, that a leaſe uncertain in its com- 
mencement or duration was void. Lord Mansfeld held, that at 
all events it was a good leaſe for ſeven years. Theſe two caſes 
decide nothing with reſpect to the point now before the Court. It 
remains therefore for us to conſider, notwithſtanding the opinions 
thrown out in theſe caſes, Whether, according to the conſtruction 
which deeds between leſſor and leſſee have received, the power 


ol determining the leaſe in this caſe muſt not be confined to the 


leſſee? Much is to be found in the books relative to the conſtruc- 


tion of deeds which contain covenants in the alternative ; from 
all of which the rule appears to be perfectly clear, that if a doubt 


ariſe as to the conſtruction of a leaſe between leſſor and leſſee, the 


leaſe muſt be conſtrued moſt beneficially for the latter. It is laid 
down in the books, that if a man covenant to do one of two things, 
and he does either, the covenant is not broken. Thus in 1 Roll. 
Abr. tit. Condition, (V), Pl. 3. fo. 446., it is ſaid that if a condition 
be that the obligor ſhall enfeoff a man of lands in D. or S. upon 
requeſt, the obligor has his election of which of the two he ſhall 
enfeoff him. 80 in pl. 4. it is laid down that if the condition be 
that the obligor ſhall pay 20 J. or a pint of wine upon requeſt, he 
| has his election. This election, however, is ſaid to depend upon 
which of the two parties to the contract is to do the firſt a. 
Therefore, if a man make a grant in the alternative, and the grantee 


enter 1nto poſſeſſion, the grantor is no longer at liberty to exerciſe - 
an option, So if A. ſays to B., I grant you a horſe out of my 


ſtable, he puts it in the power of B. to take which horſe he ſhall 
| | think 
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5 4d nen termini 31 annorum tune immediate fequentium, that the term 
thould; commence in poſſeſſion from the end of the former term, 


| tavqurably. | for. tha antes 4 18 the leaſe were to commence 


caſe was for ſeven, 14, or 21 years. An option therefore was 
i certainly intended. If then the principle be juſt, that a leaſe is to 


mine in this inſtance that the option is in the leſſor? If indeed a 


-_ 
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think proper. In the Biſhop Bath's caſe, G Co. 35. . it was re- 
ſolved that the conſtruction of law as to the commencement of 
leaſes mould be taken ſtrongeſt againſt the lefſor, and moſt bene. 
ficially for the leſſee. - Another ſtrong authority to this effec j; 
Sir Rowoland Heywood s.caſe, 2 C. 35. a., where one having de- 
miſed, granted, bargained, and ſold certain lands, and the queſtion 
heing, Whether the grantee ſhould take by demiſe or by bargain 
and ſale! it was held that the grantee had his election. In Dyer, 
26 L. b. the Court of Common Pleas. held that where a leaſe of 
pr remiſes, which had been granted for 31 years, was granted to x 
new. le lee, a die confedtionis freſentium termino prædiclo finito uſque 


and not from the making of the deed, and the reaſon which they 
give ive for the opinion, 18, that every grant ſhall be expounded moſt 


14 
I 


It i is true that Bret doubted upon this ek and that the Court 
of King's Bench came to a different deciſion. But although the 
Court of King's Bench might not. think proper to go ſo far in fa- 
vour of the leſſee as the Court of Common Pleas did, yet it does not 
follow that they were diſpoſed to deny the rule of conſtruing leaſes 
favourably for the leſſee; for where two periods are mentioned in 
a deed; from which the commencement of a leaſe is to take place, 
the legal conſtruQion is, that it ſhall commence from which of the 
two periods ſ ſhall firſt happen; and ſo it was determined i in Dyer, 312, 
bh, in marg.. This prineiple of expoſition 1 is ſound ;-but it is not ap- 
plicable to this caſe, which does not depend upon the priority of dif- 
ferent periods, but upon the queſtion, In whom the option of deciding 
upon the alternative is veſted? The leaſe agreed for in the preſent 


 # © # _& 


be conſtrued moſt favourably far. the leſſee, why are we to deter- 


proviſion had been inſerted that the leaſe ſhould be determinable at 

the option of either party, the leſſor would have been entitled to 

take advantage of it; but where no ſuch proviſo i is inſerted, the 

true conſtruQion ſeems to be that the leſſee is entitled, at his op- 

tion, to take that term which is moſt beneficial to himſelf. Not- 

withſtanding, therefore, the opinions which have been referred to 
5 4 of 
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of Lord Kenyon and Mr. Juſtice Buller, we think that where no 
cuſtom of the country exiſts upon the ſubject, the principle of 
coaſtruing deeds between leſſor and leſſee requires us to hold, that 
where a grant is made in an alternative which cannot be deter- 
mined by extrinſic. circumſtances, the option is left in the leſſee, 
And we ſhall certify accordingly. There is a caſe of Keble v. Hall, 
Litt. 363. 370-3 which bears very ſtrongly upon this ſubject. In 
that caſe, a leaſe having been granted to A. and B. for forty years if 
they and three others, or any of them, ſhould ſo long live; a 
ſecond leaſe was granted “ babendum from the adminiſtration (a), 
which ſhould be in the year 1568, or from and after the ſurrender, 
forfeiture, or other determination of the ſaid leaſe to A. and B.;" 
and ſome of the perſons for whoſe liſe the firſt leaſe was granted 
having ſurvived the year 1568, a queſtion aroſe, when -the ſecond 
leaſe ought to commence. The caſe indeed does not appear by 
the report to have been finally determined, but the Court ſtrongly 
inclined to think the leſſee ſhould have bis election, becauſe that 
conftruQion ought to be adopted N is moſt favourable for 
leſſees. 


ce Nit ann | . 3þ.24 
(a) This ſeems to be miſpriated in Zire. for Annenciation, | 
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foromourr for wages due to che Plaintiff as a marine on board 
the Jſabella, on a voyage from the port of London to Petenſe 
burgb, and from Peterſburgh back to London, at 51. per month. 
The declaration alleged the ſafe arrival of the Habelln at Petenſe 
burgh, and her return from thence to London, * during the whole 
of which ſaid voyage rhe Plaintiff cotitinued and tetnaitied in and 
on board the faid ſhip, in the ſervice of the aid Defendant as ſuch 
ſeaman and mariner as aforeſaid.” There were alſo counts 


for wages as à ſeaman, on a guantum merull, for money paid, 

laid out, and e or ww bad and received, and on 

account ſtated. 

The cauſe was tried nnn þ at the Mel 

minſler Sittings after laſt * term, l the following 
S857 N 
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2s. whether 
the crews of 
the Britifþ 
ſhips detain - 
ed in Ruffa 
under the or- 
ders of the 
Ruſſian Go- 
vernment in 
the year 
1800 were 
entitled to 
wages for the 
time during 
which the 
ſhips were ſa 
detained ? 
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5 1883. Gab verdict was found. The Plaintiff, a Britiſ (a] ſeaman, on 
12 _ the 14th day of July 1800, executed articles to ſerve as + ſeaman 
* "ns Britiſh ſhip called the Jabella, of which the Defendant was 
mamaſter, at the wages of 54. fer month, on a voyage from Login 
to Peterſburgh, and from chence to London, and chat in con. 
fidetation of the faid monthly wages the Plaintiff mould ang 
would perform the above mentioned voyage; ; and-the Defendant 

tid! hire the Plaintiff for the {aid voyage, at 3 at ſuch monthly wages, 

to be paid purſuant to the laws of Great Britain's and the Plainuff 
did) promiſe and oblige himſelf to do his duty and obey the lawfu 
commands of the oſſicers on board the faid ſhip or boats thereunt) 
belonging 3s became a good and faithful ſeaman and mariner, ang 
at all places where'tlit faid ſhip! ſhould put in or. anchor at during 
the ſaid Woyage todo his" beſt 'efideavours for the preſervation of 
the faidrſhip and cnrgb, and not to negled or refuſe doing his duty 
by day on night, nor gu out of the laid ſhip on board” any other veſſa, 

or be on ſhote under any pretence whatſoever tin the voyage ſhould 
be ended aud the chip diſchargediof her cargo, without leave firſt ob- 
rained of the maſter, captain, or com manding officer on board; and 

in default thereof it was agreed that he ſhould be liable to the penal. 
ties mentioned in the 2 Ceo. 2. k. 36. andthe 37 Geo. 3. c. 73.; and 

- further that 24 hours* abſence without leave {ſhould be deemed a 
total deſertion, and render the Plaintiff liahle to the forfeitures and 

1 penalties contained in the adds above recited; and allo that the 
Plaintiff ſhould not demand or be entitled to his wages, or any 
1:0 «7, part cheseof, until the arrival of; che, ſaid ſhip at iche above ei. 
"4... tioned port of, diſcharge, and her gargo..delivereg ; und that if the 
0117 | Plaintiff-ſhould well agg ruly perfenm che above menrio ed voyage 
be be, I 0 bn e ee 1 2 that 1 ee due 


7 
5 
1 1 
7 
4 
4 
[ 
04 
BE 
ey 
4 
1 
«0 
44 
Fs 
+44 
| 
b 
b 4 
4 : 
a : 
l; 
E 


about the 18th 5 0 2 12 5 1 ſame, year, and e 
10) rens there. in. proſecution of the purpoſe of the voxage until the 5th 
| 6 1210 day of November er following, on which day the following order was 
Sed iſſued by che Ruſſian. Government: . *, Whereas, we have learned 
chat the iſland of Malta, lately i in the poſſeſſion of the Hurcule, has 


0 There was & dalbr ſpecial: verdiẽt was a foreign: mda. Bork ſpecial vordit 


found, in a coſe of Jobn/op x. Broderick, with | were Arnet e ae. 
it only difference, that the Tan ther 4 rr 
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been ſurrendered to the Engl 72 troops; but as yet it is uncertain 
Whether the agreement” entered into on the zoth December 1798 


is to be reſtoredito the order of Saint Fohn of Feruſalem, c of which 
His Majeſty the Emperor of all the Rwias is Grand Maſter, His 
Imperial Majeſty being determined to defend his rights, has been 
pleaſad to command that an embargo. {hall be laid on, all Engliſo 


ſhips in the ports of his empire till the above- mentioned conven- 
tion ſhall be fulfilled.” After this order guards were placed along 


the:ſhofe to prevent the crews from eſcaping from their reſpective 
ſhips. until the toth of the ſame month of November, when ſuch 
part of the crew of each ſhip as were Britiſb ſubjects were taken 
out by a Raſſian guard and marched into the interior of the ooun- 
try, and the foreign ſeamen, being claimed by their conſuls, were 
put on ſhore and ſer at liberty. On the 18th and 2 i days of the 
ſaid month of Member, the following proclamations appeared in 
che Petenſburgb Court Gazette: ** The crews of the two Engliſh 


ſhips in the harbour of Narua, on the arrival of a military force to 


put them under arreſt, in conlequence of the embargo laid on 
them, having made, reliſtance, fired piſto's, and forced a Raſſan 
ſailor into the water, and afterwards weighed anchor | and failed 
away; his Imperial Majeſty has | been, ; pleaſed to order that the 
remainder of the veſſels in that harbour hall be burned. N His 
Imperial Majeſty having received from bis Chamberlain Stalinſtoi 
at Palermn,. an account of the taking of Malta, bas been pleaſed to 
direct that the following note ſhall be tranſmitted to all the Diplo- 
matic Corps reſiding at his Court: by the Miniſters preſiding, i in, the 
College for Foreign Affairs, Count 'Rotop Hein and the Vice Chan- 
eellor Count Panin —His Majeſty the Emperor of all the Ruſſia Fas 
has received eircumſtantial accounts reſpecting the ſurrender, of 
Mato. by which i it is 080 confirmed that the Engliſh generals, 
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His Sicilian Majtty./h | have taken pete. of Valtl, and of He 
iſland of Malta,” in the name of the King of Great Britain, and 


have boiſted his flag only. 4 His Impetial Majeſty 8 juſt indigna- 
tion having been raiſed by this violation of good gonfidence, he 
has reſglyed not to take off the embargo that has. been laid o on all, 
Engliſp N in the Rufias Ports until t the Agreement of the con- 


100. 


& vention 


will be fulfilled, according to which this iſland, after its capture, 
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a concluded in 1798 ſhall have been . carried 
imo execution. On the 14th of January 1801 His Britannic 
e Majeſty in bel iſſued the following order: Whereas 


ſels belonging to His Majeſty's ſubjects have been and are de- 


All perſons and effects on board of the faid ſhips and veſſels; but 


tary 1801 His Britannit Majeſty in Council iſſued the follow- 


of Derember New Stile,) been feized and directed to be applied in 
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His Majeſty has received advice that a large number of veſ. 


tained in the ports of Raſſia, and that the | Brit! iſp ſailors navi- 
gating. the ſame have been and are detained as priſoners in 
different parts of Rrf/ia, and alſo that during the continuance 
of theſe proceedings a dangerous confederacy of a hoſtile na- 
ture againſt the juſt rights and intereſt of His Majeſty and 
his dominions has been entered into with the Court of Sai 
Peter/burgh by the Courts of Denmark and Sweden reſpeQively, 
His Majeſty, with the advice of his Privy Council, is thereupon 
pleaſed to order, as it is hereby ordered, that no ſhips or veſſels be- 
longing to any of His Majeſty's ſubjeQs be permitted to enter and 
clear out for any of the ports of Ruffia, Denmark, or Sweden, until 
further order. And His Majeſty is further pleaſed to order, that a 
general embargo or ſtop be made of all 'Rnffian, Daniſh, and 
SwAi/h ſhips and veſſels whatſoever now within or which here- 
after ſhall come into any of the ports, harbours, or roads, within 
the united kingdom of Great Britain and Ireland, together with 


that the utmoſt care be taken fbr the preſervation of all and every 
part of the eatgoes on board aby of the ſaid ſhips and veſſels, ſo 
that no damage of embezzlement whatever be ſuſtained; and the 
Right Honorable the Lords Commiſi oners of His Majeſty's Trea- 
fury, the Lords Commiltioners of the Admiralty, and the Lord 
Warden of the Cinque Ports, are to give the neceſſary direction 
herein as to them reſpeQively appertain.“ On the 16th of Ja- 


ing order: Whereas His Majeſty has received advice that a large 
nuchber of veſfels belonging to His Majeſty's ſubjects have been 
and are detained in the ports of Rafa, and that the property of 
His Majeſty's' ſubjefts in Nita has, by virtue of ſeveral orders and 
drerees of the Reffan Government, particularly one bearing date 
ie 29th of November laft Old Stile, (correſponding with the foth 


violation of the prinriples of jullice and of the rights of the ſeveral 
perſons * His Majeſty, with the advice of his Privy 
7 2 Council 
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Council, is thereupon pleaſed to order, abit is hereby ordered, that 
no bills drawn fince the ſaid 29th of November Old Stile (corre« 
ſponding with the toth of December New' Stile,) by or on behalf 
of any perſons being fubjects of or reſiding in the dominions of 
the Emperor of Nuſſia, thall' be accepted or paid without licence 
ſrom one of His Majeſty's Principal Secretaries of State firſt had in 
chat behalf, until further ſignification of His Majeſty's pleaſure, or 
ü until proviſion ſhall be made in reſpect thereof by act of parlia- | 
ment; 'whereof all derſons concerned are to take notice, and go- 
vern themfelves accordingly.” The captain and the Britiſh crew 
of the bella remained up the country till the 28th of May in the 
ſueceeding year, during which time they were kept within certain 
pounds, and, from the time they were taken from their ſhips, were 
treated in otlier reſpects as if they had been priſoners of war. On 
the 28th of May in the ſucceeding yeat, the captain and ſuch of 
the crew as had been marched up the country, having returned on 
board che ſhip, the Plaintiff joined them and proceeded on the 
voyage to London. The ſhip failed to Peterſburgh in ballaſt, to 
bring a cargo from thence to London, and was to be paid freight for 
that cargo by the ton. The Plaintiff did his duty as a ſeaman on 


ſame freight as if ſhe had not been detained, and no more. After 
the captain and crew returned on board the ſaid ſhip, to wit, on 
the zih June 1801 O. 8.5 the Ryfian Government iſſued the fol- 
lowing order: Quoique Vintention magnanime de 8. M. I Em- 
pereur de toutes les Ruſſirs de rendre pleine et entière juſtice aux 
ſujets' Britanniques qui ont elluys des pertes pendant les troubles. 
qui ont altere la bonne intelligence entre ſon empire et la Craud 
Brttagne ſoit deja conſtatée par les faits, S. M. 1. ne confultant 


leurs commettans, mais que pour les effets qui aurolent et aliencs 
d'une maniere: quelconque, et qui ne pourraient plus etre rendus 
en nature il ſera accorde aux Proprietaires un equivalent convenable 


board the ſhip during the ſaid, voyage, and the ſkip received the 


que ſa loyaute a autoriſe encore le Plenipotentiaire ſouſſignè à de- 
clarer comme 14 declare par la preſente: Que tous les navites, 
les marchandizes, et les proprietes des ſuj ets Britannignes, qui avalent 
ae mis en ſequeſtre ſous le dernier regne in Ruſſie, ſeront non 
ſeulement fidelement reſtitues aux dits ſujets Britanniques ou I. 


lequel ſera determine ulterieurement d'apres les-regles de I Equite. 
En ſoi de quoi nous plenipotentiaire de S. M. I. de toutes les 
P OE. Keuſſie. 


409 
1903. 


„ 


Tu — 


{Ru — —— 


— 
— — 


— 
2 
— I—_ 


> 
— 
— — — 


— 


— 
—_— — - 


* — 1 8 PO INE : 
< 2 * — 2 
= = — 

5 — n 


— 


— — ——— 


— — + 
— — — 
” 
— 
* 


— 


= — 
— — — — — ——— 
- 
* 


2 - — — 2 2 r — — Tas — = —_—_ = 
ES . —. — ——— — — 
— — um nmr —— p EOS 8 > * 
—. Ir a———o———————— 
* 


pu 
* 


— 


- _ — —e — 2 - - - 
= 2 — * 2 - 
5 ——— 888 * 
2 — — — — . = 
= — D 


+ 


avg X 
2 Berz 


9 A 


8 * 


7291. t K 


| laid ſhip... . 2 1 


| can, be contended that, the Plaintiff ought not to receive wages for 


| by Lens Serjt. for the Plaintiff, and Bayley Serjt. for the Defendant, 


8 7. R. 2 59. expreſsly decides that an embargo does not extinguiſũ 


_— IN. LASTER- TERM 
K Ruff avons ſigné la preſenie declaration, et Y avons fait ap- 


ge 


3 feeau, de nos armes, Fait à FG, Peterſbourg le v. Jui. 


1806. 8 igne) (Le. Comte de Parrin.” This order has not 
"RE been. carried into complete effect. No, new. articles were 


uit 


entered into between the captain and crew. The Plaintiff has 
received, all his wages for the voyage according to the articles, 


except for the. time the 100 and crew; Vos, ſo kept out of the 


FG ITC Y.- . 


his ſpecial verdict was twice ARES "ry in \ Hl lary term 1 180g 
and now in this term by Cockell Serjt.. for the former, and Mar ſhall 
Seit for the latter. * 1 

Angumentt. for the Plainti „ The pon 4 Edt upon which it 


the whole time mentioned in the ſpecial verdict are, that the con- 
tract for wages was either extinguiſhed, or. ſuſpended by wbat took 
place i in Ruſſia 4. If the act of the Ruſſian Government is to be con- 


ſidered as an embargo, it is clear that the contract for wages was 
neither extinguiſhed nor, Fr uſpended. The caſe of Hadley v. Clarke, 


a contract; and though the embargo | in that caſe laſted two years, 
{ill the parties were, beld liable upon the contract at the expiration 
of that period. No authority is to be found in contradiction of ibe 
law laid. down. i in that caſe. It appears alſo from Mallay, 6. 2. c. 2. 
. chat freight is due and wut, be paid notwithſtanding an em- 
bargo. Now if freight be due, wages muſt alſo be due. It can 
make no difference that the freight, was contratted. ſor in this caſe 
at ſo much per ton, for if the voyage were put an end to in a caſe 
where the freight was payable by the month, all right to freight 
would equally be extinguiſhed, | Lord, Kenyon, in Hadley. v. Clare, 
when ſpeaking of the inconyeniences which, would ariſe from hold- 
ing an embargo to amount to an extinguichment of A contract on 
A charter. party, obſerves, that ſuch a docttine would alſo have the 
effect of putting an end to all contracts for freight and for wages. 
Nor was the contract for wages ſuſpended; a contract entire in its 
nature cannot be ſuſpended and afterwards revived, with all its con- 
ſequences and incidents. There is no, inſtance, either in the law of 
England or in the law maritime, of ſuch a ſuſpenſion . In Robert- 
fa V. Ewer, 1 T. R. 127. * was N neee er were 
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riod, and the proviſions-expended, were covered by an inſurance on 


Ruſto could not be actively employed, they were bound to wait 
until their ſervices ſhould be required; but if the embargo be held 
to ſuſpend the contract, that ſulpenſion will operate to divide the 
contract and create an interval of an uncertain duration, in which 
the contract may be ſaid to be diſſolved pro hac vice, renewable 
whenever the embargo mall ceaſe. In ſuch caſe, are the ſeamen 
a liberty to enter into new engagements, "and yet obliged to hold 
themſelves in readineſs at a future period to fulfil the remainder of 
the contract? All contracts for ſeamen's wages are regulated by tlie 
2 Geb. 2. c. 36. The principal object of that ſtatute was to prevent 
the defertion” of ſeamen in foreign parts, and to compel them to 
continue on board and fulfil their contract until the voyage was 
completed or defeated by capture, or other accident of that kind. 
Under the 3d ſection of that act the Plaintiff i in this cafe would have 
been a deſerter, and have forfeited his wages, had he quitted the 
Hip üpoß the embargo being laid on in RH. If a ſhip be cap- 
tured, and afterwards recaptured, the contract is not determined, 
düt the entite freight is due. Molloy, B. 2. c. 4. J 13. The next 
queſtion is, Whether the act of the Ruſſian Government amounted 
to any thing more than embargo? An embargo i is a temporary re- 
ſtraint, adopted for a particular purpoſe. The ſhips, cargoes, 
100 ſeamen, are all taken _—_ the cuſtody of the power which 


impoſes it. But the degree of ri Tigour with which theſe circum- 
ak way bel attended i in any particular caſe will not alter the 


a reſtraint quoufque. | lt r may or may not terminate in hoflility. In 
the preſent caſe it "never proceeded beyond an embargo, for re- 
ſtoration Was mae. The peculiarity, of the embargo in queſtion, 
was the bardſhip impoſed upon the ſeamen. But that circumſtance. 
ought to have no opetation upon the contract between the ſeamen 
and the owner, the latter of whom Was not affected by that hard- 


f ſhip. | "Indeed it would be a monſtrous propoſition to Langton ina 


-— 


an. 


dufing the continuance. of ai an. embargo the contract between them 
and their owners ſhould! be extinguiſhed, and they ſhould loſe their 
„ | wages; i 


dus to the ſeamen during an embargo; for the only point conteſted 
in ihat eaſe was, Whether the wages growing due during that pe- 


the body of the ſhlip. Though the ſeamen during their detention in 


natüfe of che act. The efſence of an embargo 3 is that it ſhould be 


* 


court of Juſtice, that ift the ſeamen.a are treated with extreme cruelty 
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. wipes; but that if they were treated with humanity they ſhould be 


entitled to recover them. Nor can the period for which this em. 
bargo continued operate to invalidate the contract, ſince it was of 
les duration than that in Hadley v. Garit. And it is to be ob- 
ſerved, that the act of the Ruſſan is expreſply ſliled an embargo in 
the edict of the Emperor himſelf, It is not neceſſary to entitle 2 
ſeaman to wages that he ſhould perſonally ſerve on board the ſhip, 
provided he do ſuch fervices as the nature of the caſe will admit of; 
for in Chandler v. Greives, 2 H. Bl, 606. in notit, the Plaintiff re- 


covered the whole of his wages, though, in conſequence of illneſs, 


he was put on ſhore at Philadelphia. What is to be found in Valia 
upon this ſubje& is not founded upon any general rule of maritime 
law, but upon the particular ordinances of France, which were in 
many caſes made for the purpoſe of ſupplying defects in the general 


law. The caſes of the Britiſb and the foreign ſeamen muſt ſtand 
| upon the ſame ground: for although one was impriſoned and the 


other not, and conſequently the latter had the actual power of 


leaving the country and entering into a new ſervice, yet in point 


of law they were both equally bound to wait for the termination of 
the embargo, and reſume their ſtations on board d Ar whenever 
that event ſhould take place: , |. 

Arguments for the Defendant. The Crore: Rated | in this ſpecial 
verdid amounts to a capture; and is not merely an embargo. But 
ſuppoſing i it were an embargo, ſtyl the Defendant 3 is not entitled to 
wages for any longer period than while be ſerved on board. The 
term © empargo', is derived from a Spani/h word, and in its original 
ſignification imports a, prohibition of egreſs by public authority. 
The object of an embargo i is either to prevent the ſhips of the power 
which impoſes it from falling into the, hands of an enemy, or to 
detain the ſhips of foreigners. But an embargo operates merely by 


way of reſtraint, and the maſter and crew are left on board. The 


former retains the entire management of the ſhip, may land the 


cargo, diſcharge failors, and do any act but leave the port in which 


he is confined. Inthe preſent caſe, however, the ſhips were taken 
poſſeſſion « of by an-armed force, and were not merely reſtrained by 


the hand of the cuſtom-houſe | intervening in a civil mode to pre- 


vent their egreſs. If it be ſaid that an embargo i is an equi vocal 


act, and muſt be determined by the motive which gives riſe to it, it 


may be obſerved, that the motive of the Court of Kalia a can only 
2 


be 


FF SEE TY & "E! 


= 


— 
a. 


mM THE FORTY: THIRD YEAR OF GEORGE n.. 


de aſcertained by/itsaQs; and thoſe adi form a very authentic ex- 


poſition of the motives under which the firſt poſſeſſion was taken. 
It appears that the crew were made priſoners, treated as priſoners, 
and marched up the country. It is clear that the conduct of 
Ruſſia was conſidered by the Government of this country as 


amounting to an act of hoftility ; for in the King's ſpeech of the 


2d of February 1801 it is ſtated to be the commencement of a pro- 
jet by the three Northern Powers © to eſtabliſh a new code of 


maritime law, inconfiſteat with the rights and hoſtile to the intereſts 


of this country.” A different mode of treatment was adopted 
towards Britiſhʒ ſubjects from that which the ſubjects of other na- 


tions experienced : which clearly proves that the act was intended 


as a meaſure hoſtile to Great Britain. All foreign ſailors were ſet 
at liberty, and the Britiſb ſailor, if he could have eſcaped from his 
confinement, might have entered into a ne contract, and was not 


bound to wait till the reſtriction ſhould be taken off, that being an 


event which might poſſibly never happen. Conſidering the con- 
duct of Raſſia then as an act of hoſtility, it diſſolved the relation 
between che maſter and mariner, and either determined the con- 
tract or ſuſpended its operation. In the caſe of Curling v. Long, 
ante, vol. 1. p. 637. Lord Ch. Juſtice Eyre conſidered a contract for 
freight as determined by a capture, though the ſhip were afterwards 
recaptured ; and it appears from Chandler v. Meade, cited: 2 Ld. 
Raym. 1211. that if a ſhip be captured and ranſomed, the mariner 
can only recover his wages Pro rata, if indeed he can recover at all. 
Tn the caſe of capture and ranſom the ſeamen's wages are liable to 
contribute, and the ſame ſeetns to be the caſe upon a capture and 
recapture. Abbott on Merchant Ships and Scamen, part 3. c. 8. . 14. 
and part 4. c. 3. , 2. Freight is due for the uſe of the ſhip, and 
wages for the ſervice of the mariners; but if the ſhip be taken 
by force out of the poſſeſſion of the owners; and the ſeamen are 
thereby prevented from performing any ſervice, neither freight 
nor wages can accrue. Bupping the detention, however, to have 
been # mere civil embargo, ſtill the Plaintiffs are not entitled to 
wages during their abſence from the ſhip. | Wages are the reward 
of ſervice,” and are payable for no longer time than the ſervice is 
performed. It is laid down in Potbier, tit. Contrat de Lonage, 


NM. 140. that if a perſon hire himſelf to a maſter, and is prevented 
from performing his ferviee by ſome power which he canner reſiſt, 
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180g. no wages are due. The right: to wages exiſts no / longer than te 
5 relation of maſter and mariner ſubſiſis: the moment that is dis. 


Bratt 
25 . ſolved the wages ceaſe, and whatever: puts it out of the power of 
Os the mariner to perform his ſervice terminates, that, relation. Indeed 
VE there ate cafes where the failor; does not earn wages though the 


relation of maſter and mariner ſubſiſt; where; freight is earned, 
wages are alſo earned; but where the ſhip earns no freight, the 
ſailor earns no, wages. Thus in the Marine Ordinances, tit. De 
Engagement des Matelots, Falin, tom. 1. p. 688. 440 edit. 1766, 
= | and Potbier, tit. Lonage des Mitelots, No. 180. it is ſtated that 
bl | — where commerce is prohibited at the place of the ſhip's deflination 
before the commencement of the voyage, the ſeaman ſhall be en- 
titled to no wages; whether hired by the month or for the voyage, 
be ſhall be paid only for the days employed in fitting out the ſhip, 
Af this prohibition: happen during the voyage, he ſhall be paid in 
proportion to the time he has ſerved. And in article 5. of the Ma- 
ine Ordinances, tit. Louage des Mätelote, it is laid down that in 
caſe of an arreſt" of princes before the voyage commenced, no 
wages will be due except for the days employed in fitting out, 
But if this be during the eourſe of the voyage the wages of the 
ſailors engaged by the-month ſhall run for half during the deten- 
tion, while-thoſe engaged for the voyage ſhall be-paid according to 
agreement. The reaſon of theſe regulations' was; that by the ma- 
Tine law. the ſailor, originally was entitled to nothing, and both 
Pothier and Valin treat the-indulgence as an' innovation, Pothicr 
days, that the arreſt being by an irreſiſtible power the maſter cannot 
be reſponſible for it, according to the rule ca/ws fortuiti d nemin: 
preftantur. - It, the failor ſuffers by this delay, ſo do the maſter and 
owners of, the ſhip, _ Pothier, tit. Lowage des Mitelte, No. 182. 
(OI obſeryation of Valin is, that as ro 05 engaged by the month 


” ES ww > 3 


| | e ih toute; ſhould pay the Gilkey their an wages; and, on the 
| Ee. other hand, it would not be reaſonable that the. ſailors during the 
whole time of the detention ſhould do the duty of the ſhip for 

their victuals only. It was neceſſary, therefore, he obſerves, to 

adopt ſome modification; and of this. the ſailor. has no reaſon to 

| complain. He indeed exprefles his ſurprize that there ſhould be 
vo regulation for the relief of a ſailor engaged at a ſpeciſic hire for 


the voyage. 8 1. p 5, 690. The general rule with reſped 
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to freight»iss! that if- it be by the month it does not run during a 


detention,” whether that be at the beginning or in the courſe of the 


£ voyage; nor is it augmented if it be a ſpecific ſum. Valin, tom. 1. 


p. 6% The aw laid down in the caſe of Hadley v. Clarke is not 
to be diſputed. There the embargo was only until further order 
of Council, and the Court determined that it ſuſpended, though it 
did not diſſolve the contract, notwithſtandin g that ĩt laſted two years. 
It is ſingular that any queſtion ſhould have ariſen there. But it can- 
not decide the preſent caſe, for it has already been ſhe wn that the 


mere continuance of the contract * charter- party does not neceſſarily 


W the duilar to wages. 1 lehne 
a ens | | Cur. adv. vult. 
Tbe e Judges en in opinion, delivered their ſenti- 
wels main this day. | | 1 N 41 
CAM BRE J. Theſe are actions for n mariners Wages; one of them 
1s brought by a.Britz/h ſeaman, the other. is brought by a foreign ſea- 


man. But that circumſtance appears to me to make no material diſ- 


tinction between the two caſes, and therefore they have been argued 


as one caſe, without at all adyertiog, i in the courſe of the argument, 
to that diſtinction. The queſtion that bas been argued upon this 
ſpecial verdict is, Whether during; the, period, in which the crews 
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Cad. | 


were put under the care of Ruſſian guards, and kept in a ſtate of | 


configement,,.any wages were earned by the mariners? It ; is con- 
tended, on the part of the Plaintiff, that they ought to recover in- 
aſmuch as no fault bas been gommitt. d by them; they ſay they 
have done their duty, and that the owners have e and received 
their freight; that the act of the Ruſſia ian Government amounted to 
no more than an embargo, and was not a capture, and that an 
embargo is not a diſſolution or ſuſpenſion of the contract, either 
for freight or wages. On the other hand, the Defendants do not 


deny that wages were earned while the crews continued on board 


their reſpeQive ſhips, , but they ſay it was not earned after the 


crews were taken out and marched up the country, and a ſeizure 


made of the ſhips and property on board; chat this detention and 


iwpriſonment amounted to more than an embargo, that it was an 


hoſtile capture, which either ſuſpended or diſſolved the contract 
with the mariners. For the Plaintiff it has not, 1 think, been con- 
tended that if it was a, capture any wages could be,carned while 


| an Kb Sete xs. conduct, of the Ruſſia an. Government 
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on this occaſion is novel and unprecedented; and it ſeems that the 
caſe which has ariſen out of the conduct of that Government i; 
equally novel. But, exerciſing! the beſt judgment I can on the 
circumſtances that are ſtated in this ſpecial verdiQ, it is my opinion 
that the acts of the Ruffion Government towards the ſhips and 
crews were hoſtile, in conſequence of which the ſhips and cargoes 
are to be conſidered as under capture and not under an embargo, 
A concur with the Defendants' counſel in thinking that the term 

* embargo” implies only a temporary reſtraint of the departure of 
the ſhip ; and I cannot aſſent to the propoſition that the Defendant; 
are bound to prove an abſolute intention at the time to confiſcate 
and condemn the property at all events, or that in the preſent caſe 
it will vary the hoſtile: nature of the act if it ſhould appear that 
there was a profeſſed or real deſign to reſtore the property and re- 
leaſe the priſoners in an event chat might happen, poſſibly aſter 
making the ſeizure of the ſhips and the ill- treatment of the crew 
part of the means of procuring that event. In conſidering the 
nature of theſe proceedings of the RyſFans I lock at the acts them- 
ſelves, and not at the language of their orders. Their calling the 
ſeizure an embargo does not of itſelf make it one; it cannot alter 
the nature of the act itſelf, though it muſt be confeſſed the language 
as well as ſubſtance of ſome of thoſe orders is violent enough. To 
Tee what the legal conſequences of thoſe acts are, it may be proper 
to look back to the orders, or at leaft to ſome of them. The firſt 
order, which is dated November 5th, 1800, perhaps may not be 
conſtrued an act of hoſtility ; for by that order, after ſtating the 
uncertainty whether the agreement reſpecting Malta, entered into 
on the zoth of December 1798, would be fulfilled, it is only ordered 
that an embargo ſhould be laid on all Engliſh veſſels in the ports 
of the empire till the convention ſhould be fulfilled ; however, im- 
mediately on that order being made guards were placed along the 
ſhore, not to prevent the ſhips from ſailing, but to prevent the 
crews from eſcaping, and thoſe guards continued on that duty till 
the 10th of November. It is not neceſſary on the preſent occaſion 
to ſay that this order of the 5th of November amounted to an act 
3 hoſtility, notwithſtanding the intention of it was to prevent the 


ſpeaks a language perhaps more deciſive. On the 1oth of Novem- 
ber the Brit 1% ſailors were all taken out by * guards, and 
; 4 | | marched 
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e marched into the interior of the country, 2nd the foreign ſeamen 180g. 
ſerving on board the Briti/h ſhips were put on ſhore and ſet at FB. ALB 
liberty” Nowy eannot well conceive an act more hoſtile than that, 6. 
or an act more unneceſſary for the mere purpoſe of detention. The ä 
crews were totally deprived' of their liberty, marched up into the 

country, and removed from the exerciſe of any duty that belonged 

to them in their reſpective ſhips. And there ſeemed to be a marked 
distinction between the Britiſb ſeamen and the ſeamen who were 

the ſubjecks of other Powers with whom Ruffia a had no quarrel. 

Now if the object was merely-to' detain the ſhips, what reaſon was 

there to make that diſtinction? They were all equally bound, by 

their duty ariſing from their contract with the ſhip-owners, to take 

care of and to protect the ſhip: But theſe forei gners were claimed by 

their reſpective conſuls. - Why were they claimed by their reſpective 

conſuls? Becauſe they looked on that impriſonment of the ſubjects 

of their ſtates as an act of hoſtility, and it was not the intention of 

the Ruſſian Government to commit an act of hoſtility towards 

them; and therefore they were ſet entirely at liberty. Then came 

the proclamations of the 18th and 21ſt of November 5 and though 

the immediate object of the firſt part of thoſe proclamations was 

not the ſhips now in queſtion, but two other ſhips, yet the ſubſe- 

quent part of it ſeems pretty ſtrongly to ſhew the hoſtile views of 

the Court of Rua; It Rates that two Engliſb ſhips at Narva had 

made reſiſtance, fired piſtols, and forced a Ruſſian ſailor into the 

water, and . afterwards weighed anchor and failed away. This 

might have juſtified ſtrong meaſures, perhaps, againſt theſe two 

ſhips. But although theſe twö ſhips had dropped anchor and made 

their eſcape, the revenge of the Rufian Government was directed 

againſt the owners of other ſhips that remained in that port, and 

thoſe ſhips are ordered not to be detained, but to be burned. The 
ſubſequent part of the proclamation ſtates that the embargo is not to 

be taken off from the Engliſb veſſels; it calls it an embargo, but it 

is manifeſt that the language in the proclamation is merely colour- 

able, probably with a view that their conduct might not appear to 

other Powers ſo violent as in fact it was; they called it an embargo 

which was not to be taken off the veſſels, not ſaying one word of 

the treatment of the crews at the time that proclamation had been 

iſſued. - The treatment of the crews continued after; that period 

exactly the ſame that it was before. I am not aware that any 
een 55 5 ay "IV: hay Toa material ü 
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| material obſervation ariſes on the orders of Council chat iſſued; in 


" ay amount ſimply to an embargo. In a ſubſequent order of 
| Coungil, an endeavour is made to prevent the acceptance and pay. 
ment of any bills in favour of any perſons reſiding in the Emperor's 
dominions. Theſe are all the obſervations that ariſe on the lan- 
guage of the orders. The language of ſome of them is, I think, 


and not what it has ſaid, that will denominate the tranſaction by 


bargo and that ſort of conduct purſued: by the Ruſſians on this oc- 


not prevent the claim, of che mariners to a continuance of the pay- 


upon them, namely, to take care of the ſhip and cargo while ſhe 


agents to take care of it, and the mariners would loſe all their 


| been taken away, and when they themſelves had been ſent into 
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not know. As they had no care attached to their ſituation, and 


CASES: TY EASTER TERM 


this country. in conſequence of the detention of Britiſh veſſels in 
the Fiſtun ports: they/ order Ruſſign vellels to be detained, and 


hoſtile enough: but it is what the Raſſian Government has done, 


its true deſeription. It is material to conſider what is the difference 
in fact between that which has uſually been conſidered as an em- 


caſion. It is admitted that a mere embargo, a mere detention, wil 


ment of their wages, and for the beſt of all poſſible reaſons; in an 
ordinary embargo, the maſters and mariners remain in poſſeſſion of 
the ſhip aud cargo, and while they are in poſſeſſion of the property 
they are in a ſitua: ion to diſcharge chat. duty which the law caſts 


is detained in port. The miſchief to the owners would be extreme 
if ſuch an embargo were to effect a diſſolution of the contract; in 
moſt caſes, the property would be loſt if there were not proper 


wages. But what duty remained to be done by theſe Briliſb ſeamen 
when the ſhips had been taken from them, when the cargoes had 


the interior of the country at a great diſtance from the place where 
their duty was to be exerciſed? Surely, the caſe is extremely dit- 
ferent ; there was no duty to be performed, no relation of maſter 
and ſervant ſubſiſting; both h2 who was the maſter, and they who 
werethe ſervants, were become the ſervants and the ſlaves, for ought 
I know, of others, for perhaps they were in a ftate of ſervitude and 
captivity z and what was to be the end of their detention they did 


nq duty, there was no foundation for the earning of wages during 
that period. It is ſaid. it was their duty to ſtay and to wait the 
event, and to take care of the property for the benefit of their em- 
e 1 ſhould with to OR Oy for chat propoſi- 
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non · agree it is their duty to ſtay while a common embargo' 1803. 


only is laid on the property. But in this caſe what reaſon was there 1 1 | 
to-make it it incumbent on them to ſtay? Suppoſe a mariner in cloſe x 5 N 


confinement ſhould have found the means of eſcaping, and ſhould 
have come to England, would he have acted in contravention of 
his articles by ſo conducting himſelf ? or could it be contended that, 
_ if the ſhip was afterwards ſet at liberty and performed the contract 
with the freighters ſo that ſhe earned freight, the mariner who 
made his eſcape under ſuch circumſtances would not be entitled tv 
wages þr0 rats itinerit? It ſeems to me in reaſon and in juſtice 
that it cannot be fo intended: for the ſailors never meant to enter 
into a contract to ſtay in priſon if the ſhip ſhould be laid under an 
hoſtile capture. With reſpect to the caſes cited, the novelty of 


this caſe prevents, I think, any great uſe being made of them ; 
hardly any one of them applies: and as to the foreign juriſts, 
they are too looſe: and too vague to be made uſe of either on the 
one fide or on the other. For the Plaintiff, the two caſes moſt 
ſtrongly relied upon in argument were thoſe of Chandler v. Greaves, 
and Paradine v. June; neither of which caſes, in my mind, apply 


at all to the caſe before the Court in favour of the Plaintiff. The 


firſt of theſe cafes, which is to be found in 2 H. BI. 606. note a, 
was an action for wages, brought by a mariner who in the courſe 
of his duty had received a blow from a piece of timber falling on 
bim, in conſequence of which, when the ſhip arrived at Ph:/a- 
delphia, the maſter put him on ſhore and paid him wages up to 
that time. In every contract of ſervice, the contract goes on 
though the ſervant be diſabled by ſiekneſs. A ſervant is never 


conceived to enter into an engagement that he will continue in 


health ; it is no part of the contract that he will continue ſo, in» © 

deed ſo far from it that the maſter is in general obliged to main- ; 
- tain his ſervant in ſickneſs as well as in health. In Chandler v. 

Greaves, the conduct of the mafter of the ſhip was totally un- 

juſtifiable; he. ought to have kept the ſeaman and brought him 

back to the place where he firſt took him on board; he ought 

to have brought him home. The Court held, that the mariner 

was entitled to wages during the whole voyage, the ſhip having 

earned her freight. With reſpect to the caſe of Paradine v. Jane, 


which is reported in All. 27., that caſe does not apply at all; it was 
under circumſtances Foray different from that ROW before the 
"I | 1 8 | Court, 
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Git es the principle is not the ſame. Thar was an aQtion 


brought on an expreſs covenant made by a tenant to repair, and the 


Court took a rational diſtinction, that where an obligation is impoſed 
. by rule of law, and there is no expreſs covenant, the law intro- 


7 duces x reaſonable exception, vis. that an, act of irreſiſtible vio- 


lence will excuſe the party. But if a party enter into an abſolute 
contract, without any qualification. or exception, and receives from 


the party with whom he contracts the conſideration for ſuch en. 


gagement, he muſt abide by the contract, and either du the act or? 


pay damages, his liability ariſing from his on direct and poſitive 
undertaking... But how does that apply. to a caſe like the preſent? 
Here i 1s no poſitive independent covenant. ,, Mutual obligations are 
introduced by the articles, and the performance by one of the 
parties is the condition on which performance is to be required of 
the, other, 1. In the articles themſelves, and in the declaration, the 
ſeryie e on board is the conſideration upon which the payments are 


to be made. JI do not mean to inſinuate that a man cannot be 


earning. wages notwithſtanding theſe, words in the declaration, 


though be happen to de out of che ſhip; for if it be by the 


licence of the othcers 1 it is the ſame thing as if he were on board. 


This contract, this duty, only require that he ſhould be in the ſer- 


vice of the thip; and he may render as eſſential ſervice to the ſhip on 


hore, at certain periods, as if he were on board ; but {till the ſervice 


he is to perform i 1s the ground on which the owners contract to 


pay him wages, and therefore it ſeems to me that theſe caſes do not 
apply to the caſe before the Cour t. For the Defendant two caſes 


| have been cited, vis. the caſe of Curling v. Long, and of Chandl.r 
v. Meade; perhaps neither of theſe cafes can be conſidered as 


very ſtrong. authority; the laſt | is only a Ki Prius deciſion ; 3 
the expreſſion of Lord Chief Juſtice Hie, in the caſe of Curling 

v. Long, which was decided in this court, was. [certainly an ovucr 
F/ Gum; for it was not neceſſary to the deciſion of that caſe to lay 
that the capture of a veſſel, though af erwards recaptured, puts an 
end to the contract for wages, and that although the ,mariners 
were entitled to ſomething, - yet it was on a new contract, and not 
on the original contract. In the caſe of Wiggins v. Ingleton, 
L. Ram. 1211. Lord Holt ruled that an impreſſed ſeaman ſhould 


— 


5 have his proportion of wages for the time he ferved i in the ſhip: 


now why had he a proportion only? becauſe there was an end of 
his ſervice ; ; it was not his own fault mnt he was Fprenel.; ; it was an 
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Ack of the fate. The ſhip: earned her whole freight; the owners 1903. 
oſt nothing of her freight; and yet it ſeems to be Lord hs 1 ES 
opinion on that occaſion that he was only entitled to wages during Tho at We 
the time he was on board. The other caſe cited as Chandler v. 
Meade: there the Plaintiff was hired at monthly wages, and ferved 
tuo months on board the ſhip, which was afterwards captured, 
and ranſomed; the Plaintiff vas impreſſed off P/ymouth, and the ſhip 
arrived and delivered her cargo. Lord Holt held that no wages 
| ere due, the ſhip being taken and ranſomed. The counſel on 
the other ſide alleged that there was cue of merchants which 
entitled the ſeamen to recover pro ratd iteneris, but he failed in the 1 
proof of that 'cuſtom, and therefore the Plaintiff was nonſuited : || 
that caſe is deciſive as to Lord Holi's opinion upon the effect of the 4 
capture. He ſeems to think it a complete diflolution of the con- 
tract, and it has not been contended by the Plaintiffs that eapture f 
is not ; diſſolution of the contract. I have declared my opinion | 1. 
on the reaſon of the thing. As no ſervice} is capable of being 
performed, the mariners are entitled to no wages; but the hard- 
ſhip. of the caſe is preſſed very much on the Court. Now I do 
not feel any circumſtance of hardſhip; if the ſhips had not been 
reſtored the hardſhip would have been much greater on the ſea- 
men; they would then have been impriſoned, and would have had 
no wages at all, whereas the veſſels having been reſtored, and 
having earned freight, they are entitled to wages, for that time they 
ſerved; and that they have beer/paid. We muſt conſider the grounds 
and reaſons of the general rules of the marine law, which impoſes 
this hardſhip hot only on the crew but on the owners : for, from 
the nature of that ſort of adventure, both thoſe parties are certainly 
ſubje to great hardſhips and great riſks. I think both the owners 
and the mariners in every contract of this kind are to be conſidered 
as adventurers, and both are bound to abide by the conſequences of 
what may happen in the courſe of the voyage. This is the nature 
of the contract they enter into, each of them underſtands his ſitu- 
ation, and every mariner knows under what circumſtances he is 1855 9 8 
liable to the forfeiture of wages. But I do not know whether this 
is for the diſadvantage of the mariners. The great object of the 
law is to encourage commerce, and it is not for the advantage of 
mariners to throw all the riſk and extenſive con ſequences (Which 
would be the caſe if we were to determine i in favour of the Plain- 
uff) on the principal adventurers; in this caſe they a are + ſulfering a8 e 
Vor. III. 1 15 0 5 e e 
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550 1803. welt av che mariner, there being a detemion dk the EY for ſix 

e, months, during which time ſhe has been uſeleſs to the owners, who 

might have uſed her for other beneficial? purpoſes. T hey have 

been loling che intereſt of the money on the capital they have 

employed in the adventure, and they habe left the profits and 

benefits they would have retei ved but for this teſtraint. That is 

- the hardſhip on their Part“ On the other hand; the mariners have 

„ loſt nothing except their time for ſix or ſeven months, and they 

have endured their impriſonment ; Which is! a circumſtance of 

hardſhip incident to their ſituation. But if it were to be contended 

that f in all ſuch caſes as this the owners ſhould be obliged to main- 

8 tain them, and to pay them wages for any length of time in the 

8 caſe of a hoſtile capture againſt the ſubjecks and property of this 

country, 1 do not know ere the miſchief would end, and it would 

be à very great diſeburagement to mercamtile adventure. But 

without refleQing on the bardſhips vf this cale, putting it on the 

ground of capture, I think tbe owners are not liable to wages, and 

* 8 think the ſeamen muſt be underſtood to have contracted to en- 

| dure the hardſhips bf) ſuch capture. Lam of opinion, regte 

| dat chere ought-to'be;judgment for the Defendant, | | 
go Rooks: . 1 » Since L have beard theargumeni in the eil of Lea- 

tham: v. Terry (a), Lam, more aware than Las before of the extent of 

| the queſtion now before the Court, vi. What. conſtruQtion- our-courts 

| DEN of law ſhall put upon the late detention of our- ſhips by the Ruſſi an. 

: 3 Government 771. wiſhed to have taken more time to conſider the 


TH l 


point: but it has been thought expedient that this Court ſhould 
deliver a judgment during the preſent term, chat the parties may 
: --"- delayed as to their writ of error. [ freely « own my-mind is 
| 45 not at preſent ſo ſettled as to enable. me to give 2 decided opinion: 
| C 2 but 1 will ſhortly ſtate, the inclination of my Judgment, and the. 
3 grounds. on which it is formed. 97 Ligcline, to think it ſhould be con- 
=. ſidered as an embargo only.; ;. and that- if it. is not in the ſtricteſt 
1 ; ſenſe an embargo, yet. ll" it beats a nearer. analogy to an embargo 
r than to a capture. , My reaſqus are theſe firſt, The Emperor of 
: Rufia calls it an ;cmbargo + he egmmands that s an embargo be laid; 

he reſolves not 40. take off We apa tl the agreement reſped- 
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(a) A queſtion arifog o t of the kale. | iacilfeng 1 the wiß "which had. 5 . 
5 i between undefwriters upon ſhip: | doned_ to them during, the em bo rgo. No 
and under writers apo freight; the former iodgmest Ne this. Has 1 by 


We |  claimingith&ſreight earned by the ſhip after | tha Hand, Me 
| IF AF | by releaſe by the Rufus Government as 2 | i. 13 N. 2 FL 'F 0 oy 
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ing Malts is carried into execution, and in the ſubſequent pro- PR 
clamation he, engages to make ſatisfaction to the Britiſh. ſubjects Hate 
ho have ſuffered loſſes during the troubles Which have interrupted, Toure, 
(alert) the good underſtanding between his empire and Great © 
Britains: and, that the elfects (mis en ſequeſtre) Put under ſequeſtra- 

tion hall, be be \rcltored,;, Now ga ſequeſtration. does not import a a 

change of property; but, on che contrary ;t that 15 roperty cc eu. 

tigues to „he ths, right. of the true. owner, and is h eld as a truſt by, 


. 1 Ine ft) Tale ; 


the. ſequeſtrator... Our own proclamation, lates that our veſ] ſel s are 


_ 4 3 & 


detained.io. the, ports of Ruſſia, and, Jays an an, embargo on che! Ru an F 
ſhips and, effects, Hp, directs that no viglence . be offered. to the, 
crews, not any, injury, done to. the effects. The language there- | 
fore of the Raſſtan Court is embargo, the retaliation, of our Court, | 
is called an embargo :. both, are detentions quouſque.; but i Ih the one 


Bit. 1 


caſe the crews, and the effects are treated. with more rigour a and vo- 
lence than in the other. JL.cannot perſuade myſelf that this differ- 
ence, 0 of treatment will change the, nature of 1 the act itſelf, and t. turn 
that. into an hoſtile capture which the Kuli Nan Government declares, 


# #34 3 e441 1 


to be Sec detention: nor do. I ink” now, whey the Pro- 
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perty.is reſtored, ad ſatixfa@tion, made, that T have a right in my 
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and our on. "The principal 1 of argument ( on. the other, 


dit 


ſide have been, FT: that the crews were taken out of the Thips, aud 
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treated as priſoners ; ;. 2, that while priſoners the relation of. maſter © 


1 a 201 8 1917 
and mariner ceated between, [the Gailors, and their captains; 3 that 
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if they were. entitled, to wages, . there | Is n ging, to what | extent of 


inen oe n 48.12 M 
dime the owners might. b be Haple to to Ren, rſt, L. do not think 
111 RS 22 10 [12.4 g — 1 
that the Xe of the cre Crew as # Uoners, 15 marching them u up 
| 18471 SITE 11 dit zi — £5 WORN: IST 910 11 
the countr yaries the nature Q the e I is Mill an em- 
tie! 17 1 4 19%; OE, QT 8 2 105 
bargo, e or detention guouſque. 8 uppole, nſtead taking all the 
Fr i 9112 iii 
_ fatlors out, they had taken Half ou and 1 them; would . 
Mita 34 5.6 26) 7 FORTS T1485 0» 26 BE.) f S173 :; 15 7 
thoſe men, ſo confined, have been "entitled to thei wages ? I think 
0 a! Minos BD OT: i #73514 | . 
they would ; yet during their confinement they could have ren- 
1 i ein r iet N tis 
dered no aQual | ſervice to the ONE r. Secondly, = as to the relation 


1 31 AMA 


 cealing, t may be ſuſpended” W's allt the, purpoſes of aQual ſer- 


4 


Vice; but ſo it is] in the caſe of common embargo. Ik th twenty "mea 
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are neceſſary to navigate the ſhip, two gr three may be ſufficient to 
take care 'of, der in port, and the reſt : are as uſeleſs: to t the maſter 


LOSES 15.98 
and owners as if they were in priſon, Thy, as Lg m by 
'Y i 2 "HI ) {24 STI OE? 1 


10 | N have 


18. - bad 4 air over then? ; bot this is in many caſes prododise 
—— only of trouble to bim; tis would have leſs trouble with them if 
| © they were to be taken from him and confined; and reftcred to him 
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time during which. the owhiers miy continue Hable to wages being 
| uncertain, it is not more unctrtain thätf In the caſe of 4 e 
embargo. "They are able till it is taken off; it will not be taken 
f off ſooner or later becauſe of the impriſoument of the crew. The 


| hip! 8 provilions are thereby 1 ſaved. "Theſe are the reaſons which 


5 diſcharged, if they were lo remain in priſon, "3nd would be thereby 


| embargo. 
not prepared tc to, fay. that there 1 1s any middle Rate between an em- 
bargo and a capture 3 and if this is not embargo, but i to be con- 
| ſidered. 2 capture, it may follow that all cohtraQs reſpecting the 


caſes, che freight has been actually received, and therefore ſome 


home. If this be in legal effect! not d ;fterent from a common em- 


; the preſent caſe, there having been no actual diſſolution, the con- 


entitled to his wages. It bas been argued, that by ſeparating the 
_ crew from the maſter, he could not diſcharge them ; I ſay he could 


conſent, unleſs i in caſe of miſbehaviour.. And as in'the caſe of a 


h veſſel to be. ſoon releaſed, ſo in the caſe of ſuch an embargo as this 
| in queſtion i it is not probable. that the Hailors would conſent to be 
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when the embargo * was taken off. Thirdly,” As to the length of 


owners are not more injured 55 y taking the crew out than if they 
had W Tufſered t to remain on board: perhaps leſs ſo; becauſe the 


incline me to think that this ſeizure ought not to be conſidered in a 
court of law as differing in its legal conſequetices from a common 
hs "Ana: Tam the leſs diſpoſed to differ 1 it, becauſe I am 


Fi 8 Arent £7, of 


thip are at an end, that tlie charter parties are annulled, the freight 


* 


loſt, and of. courſe the wages loft alfo, and though in ſome of the 


wages may be claimed, yet when that is not the caſe, if we put ſuch 
a conſtruQion 1 upon the acts of the Ruſſian Government as the De- 
fendant inſiſts upon, thoſe pobr ſailors, who have navigated the 
ſhips out and home, will be "indebted. to the generolity of the 
owners alone for their wages out, and be entitled only on a guantum 


meruit for A remuneration of their ſervices i in bringing the ſhip 
mak? 


bargo, then, as I ungerftand, it neceſſatily follows that all the con- 
tracts eontinye, unleſs diffolved by conſent of the parties. And in 


track continued during the ti time of "the detention, and the ſailor is 


not diſcharge them in the caſe of a common embargo without their 


common embargo it is not probable that he would conſent to dil · 
charge his crew, though they might deſire it, if he expected his 


1 22 


I Di IH 


diſabled rom * wages elſewhere.” Thiele are this” reaſons 
| Ts: | VN Reps 7; 1 5 Which 
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which. ineline my mind to think the Plaintiff is entitled to recover: 
and they apply to the caſes both of foreign and Britiſb ſeamen. 
But as I, am not ſo ſatisfied with them as to have entirely. ſettled 
my opinion, I. ſhall ſo far defer to the authority of my two Bre- 
chren as not to divide the Court, and thereby ſtop any judgment; 
but ſhall conſent that judgment be given for the Defendant. | 
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HAT H J. Theſe are two actions brought, the one by a 79 


F i ſubject, the other by ; a foreigner, and their declarations ſeverally. 
ſtate that in conſideration that they ſerved on board their reſpee- 


tive ſhips, the Defendants ſeverally agreed to, pay them their ſtipu- 
lated wages by the month. There is an averment that the Plain- 
tiffs ſerved aboard their reſpeQive ſhips. The hiring of mariners 
for a voyage is an exeeutory contract, the ſervice muſt be per- 
formed before the wages become due. There are many things 


thas will diſpenſe. with the actual ſervice, ſuch as ickneſs and any 


accidental inirmity that happens after the mariner has entered on 
his ſervices ; hut then the mariner is uſually i in the ſhip, and the 


ſhip is earning. freight, ſo that there i is a fund out of which the | 
wages may be paid. It has been decided that an embargo of a 


| temporary nature does not interrupt the, contract. The matter 
that comes to be diſcuſſed i is | Whether this be an embargo or an 
at of hoſtility ? | For if ig be 


may be, and in experience often i is, lai 
ſubjects of the power which impoſes it: and ſometimes it is im- 


poſed by friendly powers to prevent intelligence from, being given 
to their enemies with whom they are at war, or for other urgent 
 occalions to be juſtified only on a principle of necellſity and ſelf- 
preſervation. In all theſe caſes the mariner is ſerving” aboard his 


ſhip, and in the actual employ of the maſter. The latter has a 
controul over his crew, and in ſome fort over his cargo. For he 
may land his cargo and diſmiſs his maritiers. Here was a com- 
plete interruption of the ſervice, and conſequently of the contract. 

The maſter and crew were ſeparated from their reſpective veſſels 
and cargoes. It i found that the crew were made priſoners. 
The notice of the Emperor of Rua declares that the embargo 
ſhall not be taken off until the agreement of the convention con - 


duded in 1598 ſhall have been completely carried into execution 


This'is a general repriſal, and falls within the deldantion-y given by 
las. | . pan 


e an act of hoſtility i it diſcharges the 
party to a marine contract from performance. An embargo is 
merely temporary, and has no feature 18 hoſtility, inaſmuch as it 

on ſhips belonging to the 


a. has —— > ; 5 ? 1 J . O - 7 —. 
2 — ww a= ”" ve" — — - -. . $ 7 —— — _ — * 5 n — > d — 
4 - 8 7 5 - _— * * a - . —— — — _ ow 
* >. er E LE JJ Ä . FS. B+ & © x Bras n 
* 2 G 


[ = — — 
——— 
r 


. Wk 4 * — — * * 
: - —— 
. ˙ A 


n 


+ * g 2 — — 
' DOT 


| 


F 


— — — — —_—_ RS. 2. 


* 


n By EF, ® Wa 


wv * e IN leren TERM 


120 3. Vattel, 5 2. e 18. Se 342, 3. For he ſays, If there be any matter 
N | in diſpute between two nations, and one call upon the other to 
Taos come to a fair diſcuſſion of the matter, and the ſtate ſo called upon 
EIT refule, the other ſtate may iſſue general repriſals. Every general 
repriſal is an hoſtile aggreſſion, The Engliſh veſſels detained at 

« Narva were burnt. This was an act beyond repriſals, for the 
marine 'of peil is merely to coerce the party againſt whom it 
is taken to do juſtice. Every taking by virtue of a general repri · 

ſal. is a ſequeſtration and detention quoufque. We are at preſent 

zin the ſame ſituation with regard to France. Our preſent repriſals 
againſt that country, though founded, J hope, in better reaſon and 

more conſonant to Juſtice, proceed upon the ſame principle. It 

has been urged on behalf of the Plaintiff that the ſeizure of the 

ſhips will not make a war, unleſs other hoſtilities follow, and the 

event. muſt decide the queſtion. To this it may be anſwered, that 
hoſtilities accompanied and followed the ſeizure: The battle of 
Copenhagen and the forcing of the Sound were hoſtilities; and it is 

found i in the ſpecial verdi& that the Dares were the allies 17 Ruffia. 
Suppoſe: open war had followed between Great Britain and Ruf Fa, 

and then the Emperor Paul had died, and the ſhips had been re- 

ſtored within the fame compaſs of time as at preſent; according to 

the argument the Plaintiffs could not have recovered. UY. cannot 

ſee how the difference ariſes.” All hoſtilities between the two na- 

tions ſubſequegt to the fir} ſeizure would bave been extrinſic to 

the contract and the performance of i it. From hence i it appears that 

no ſervice was either actually or virtually performed by the crews 

of theſe veſſels during their impriſonment. There i 1s a point of 
W Wh view which 1 in my apprehenſion will ſet this matter ina clear light: | 
| The contract between owner and mariner being, reciprocal, an 

| action will lie for the o. wner againſt the mariner for not perform- 
1! | | | | ing his part of the contract and ſerving him aboard his ſhip. Sup- 
pole that in the preſent inſtance the Defendant had ſued the Plain- 
tiff, and had alleged a breach of the contract in abſenting himſelf 


from the ſhip during his ctifiniments It muſt be admitted that 
his invotuntary abſence, occaſioned by the violence of the Ruſſian 
Government; would- afford a clear defence to the mariner, and 
would be a diſpenſation for the non- performance of his contract. 
Phe owner then has as good a defence againſt the claim of the 
che mariner for not ſerving 1225 as the mariner has againſt the 
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mariner from the full performante of the contract, which is ſuſ- 


| interruption of the contract, the rule which muſt govern this caſe 
is clear and intelligible; the wages muſt be regulated by the actual 
ſervice. Great would be the inconvenience if the contract ſhould 
be holden to have continuance, It might endure for ſuch a length 
of time as to prove ruinous to the owner of the ſhip. If the 
freight of the ſhip were to be paid by the month the like conſtruc- 
tion of the contract muſt take place in regard to the freighters, and 
muſt be equally ruinous to them. Such a deciſion ' would be con- 
trary to the grand prineiple of the marine law, which protects the 


ſurate to the right of the owner to his freight: for ſo I underſtand 
the maxim that freight is the mother of wages. In the preſent caſe 
the freight is payable by the ton, and the wages by the month. 
Suppoſing that the freight had been made payable by the month, 
the ſame queſtion would ariſe concerning freight as is now made 
concerning wages. We have been mucli preſſed with the caſe of 
Hadley v. Clark, 8 T. R. 259. That was the caſe of an embargo 


bargo, to reland the goods, and neither the freighters nor the 
owners of the ſhips, for two years and upwards, choſe to avail 
themſelves of this licence. The maxim cited out of Aleyn by Mr. 
Juſtice Lawrence does not apply to marine contracts, the perform- 


guments have been drawn from caſes where mariners have been 
diſabled by ſickneſs or accident from performing their con- 
tract. In all thoſe caſes the freight has, been earned which fur- 


pro raid itineris. In the caſe of the mariner's dying in the 
courſe of the voyage, it ſhould ſeem that he is entitled to a propor- 
tionate part of his wages, unleſs he be excluded by the ſpecific 


So: 2+ « 


Sang as ſulpended by an a aft of hoſtility. Tris ; analagous to the 
caſe 


gener for wages. In either caſe the law abſolves the owner and 


pended by an hoſtile aggreſſion, the duration of which in point of 
time is indefinite and uncertain. Confidering this reſtraint as an 


owners by making the right of the mariner to his wages commen- 


laid by the Government of this country. Liberty was given by 
the King's proclamation, dated in the next month after the em- 


ance of which is excuſed by the act of the King's enemies. Ar- 


niſhed a fund for the payment of wages. In Chandler v. 
Grieves, Sy ſeaman only. recovered his wages. to Philadelphia 


terms of his contract. So in the event of a capture and recapture, 
as in the caſe of Luke, v. ws 28 was the freight, ſo muſt, the, wages 
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pay the freight, For the cargo is valuable, and if they refuſe to 


of the voyage. It is conſonant to every. principle of equity and 


as it is a common calamity, ſhould fall equally on the freighter and. 


tributes to the ſalvage; the wages, as the freight, muſt abate pro- 


or to ſuſpend it, if by ſubſequent events /it can be carried into exe · 


and the mariners, by which they hired themſelves for a voyage at 


i nanted that they would do their duty and obey the lawful com- 


make any difference though the parties were not actually on board 
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caſe, "OM pl FIRE and recgpture. It is immaterial whether the con- 
tract be ioterrupted in the middle or determined towards the end 


commutative juſtice that the act of the King's enemies, inaſmuch 


the owner. of the veſſel in regard to the contract. between them, and 
on the owner of the veſſel and the mariner as between them. If 
the owner of the veſſel were to receive his whole freight, when 
rhe, veſſel is hired by the month, or the mariner his whole wages, 
they would be exempt, from bearing their reſpective ſhares of an 
inevitable calamity which is common to all. In all other. common 
calamities, as in the caſe of wreck or recapture, the owner receives 
freight pro rata itineris in the one caſe, or in the latter event con- 


portionably, and on principle I cannot fee how theſe different cala- 
mities are diſtinguiſhable from each other. We need not be under 
any alarm leſt the owners of the goods in this caſe ſhould. refuſe to 


pay the freight they muſt abandon the cargo. The effec of the 
hoſtility is merely to diſſolve ie contract, if it cannot be executed, 


cution to the good hiking. of both parties. For theſe reaſons I am 
of opinion that the Plaintiffs ought not to recover their wages for 
the time that they were ne n _—_ ſerve aboard their 
hae. re ſhips. unn Lot N | 

Lord ALVAaNLEYCh. 1. This 10 an action for mariners' wages 
brought againſt the owner on a contract entered into between bim 


monthly wages, to be paid according to the laws of Great Britain, 
and in conſequence of ſuch a general biring for the voyage cove- 


mands of the officers on board the ſaid ſhip. I cannot think that 
the words “ on board” uſed in the declaration can operate to pre- 
vent them from recovering, as they might have done if the declara- 
4ion had been more generally framed. They might have alleged that 
they did the duty as mariners during the faid voyage. For that 
purpoſe they were hired ; and therefore, in point of law, it will not 


all the time. * cannot but recollec Wat there Was another con- 
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tract entered into at the ſame time between the owners and the 
merchants. Unfortunately in the preſent caſe the owners thought 
ft to enter into a different agreement with reſpect to freight, and 
the rate by which that was to be aſcertained. We have therefore 
only an allegation in the ſpecial verdict that the chip was freighted 
on a voyage from London to Peterſburgh and back again, and that 
the freight was to be paid, not by the month, but by the ton, pro- 
vided the ſhip performed and conſummated that voyage. If, in- 
ſtead of the parol agreement entered into between the merchant and 
the owner in this caſe,'a charter-party had been executed, I believe 
there would have been found in that charter-party a particular 
proviſo with a view to the very caſe that has happened, namely, 


the reſtraint and detainment of princes. In general there is a par- 


ticular ſtipulation provided for that event; which ſhews it is an 
event which may be in contemplation, and frequently is in con- 
templation of the parties. The contract between the owners and 
the ſailors 18 a general one; and with reſpect to this particular riſk, 
all veſſels are known to be expoſed to it that ſail on foreign voyages, 
It is a general contract that they will-ſerve during that voyage; and 


therefore, as it appears to me, the only queſtion on this occaſion is, 


Did the voyage ſubſiſt, or did it not? If the voyage was in ſub- 
ſiſtence, Lam of opinion that the Plaintiffs continued to earn wages 
as ſailors du ring the whole time. Whatever their ſituation might 
be, whether they were under the preſſure of a ſuperior force acting 
upon them contrary to the law, of nations or not could make no 


difference. If the voyage ſubſiſted they are entitled to receive 


wages, unleſs they have by their miſconduct forfeited that ri ht, or 
unleſs they have entered into ſtipulations to the contrary. As it 
is obſerved in Hadley v. Clarke, the contract muſt ſpeak for itſelf, 
and where there is an expreſs and politive engagement to do any 
thing, and a circumſtance not within the power of either of the 
parties occurs, that circumſtance cannot be alleged as an excuſe 
for not fulfilling the contract. The contract here being that the 
Plaintiff ſhall ſerve on board during a voyage from London to 
Peterſburgh and back, it is one voyage. The law of England has 
(not I believe by poſitive ſtatutes, but by conſtant uſage). impoſed 
this burden on the ſailors, that if the ſhip ſhall by any accident be 
prevented from finiſhing her voyage they ſhall loſe all their wages, 
unleſs: they nmel ſome ſtipulation. to ithe contrary, or con- 
Vor. III. CE 5 R | tracted 
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will put an end to the contract; and, with great deference to that 


; recapture and bring back the ſhip, they are to be told the has been 
captured, which puts an end to their contract for wages. It bas 
indeed been contended that the mariners| in this caſe were guilty of 
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ceived ſome benefit i in the nature of freight upon a diſtinct voyage. 
d Now ſurely this entitles the failors'to a very liberal conſtruction of 


this contract with relpect to themſelves : for if the owner Ar not 


his reward, 19 5 muſt likewiſe - loſe © every benefit which igt reſult 
to them. I cannot admit that the nature of the contract between 
the merchant and the owners can have any effect on the contrad 
between the ſailors and the owners, nor are the ſailors, when they 


nature of the contract for freight the owners gain no greater freizht 
than if the detention had not taken place. I agree with my Bro. 


the freight, inſtead of being at fo much per ton had been at ſo 


otherwiſe the ſame arguments would in a great meaſure have ariſen 


le d to freight at ſo much per month during the whole time, unleſs 


hat effect theſe acts of the Ruſian Government had, whether 
chey p put an end to the voyage or divided it into two parts? On 
theſe articles the contract muſt be conſidered as entire; and as long 
a8 that contraQt ſubſiſts there can be no ſuch thing as an interrup- 
tion; it is either entirely at an end or entirely ſubſiſts. I admit 
that capture puts an end to the contra : but I do not admit, nor 


think that capture and recapture do not put an end to the voyage. 
| Capture followed by a total loſs does; but capture followed by re- 
i capture does not, and God forbid it ſhould ; for when a ſhip i is taken 
ira pref dia boſlis and becomes the Prize of the enemy, if capture 
5 255 an end to the voyage the failors are not intereſted to retake 
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trated to ſerve in diſlinert voyages, or unleſs the owners have x re. 


n 


demand their wages, to be told that i in conſequence of the peculiar 


&K # 
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ther Heath, that the caſe muſt be conſidered i in the ſame light as if 
much per month; and then I admit, that in caſe of capture or 

as between the owner and the merchant, as between the owner and 
the mariners. I have very li little doubt, though my Brothers ſeem 


to doubt, u upon this point, that the owners would have been en- 


the merchant bad ſtipulated to the contrary. Let us now inquire 


do the caſes eſtabliſh that capture one day and recapture the next 


dictum of Lord Chief Juſtice er in the caſe of Curling v. Long, | 


the veſſel, for although the crew ſhould riſe: on the enemy and 
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a breach of duty i in ſubmitting to a ſuperior force, and thereby loſt 
their wages. By the law it the owner has loſt his ſhip, the 
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mariners will loſe their wages: but this is not on the ground that Ta on. 260. 


the mariners have ſubmitted to a ſuperior force, but becauſe the 
owner, having loſt. his ſhip, the freight and all the fruits of the 
voyage are loſt, and therefore the ſailors ſhall not be entitled to 
wages. Suppoſe the ſhip i is out of the cuſtody of the maſter and 
_ crew for one day, and is recaptured i the next, and the owner receives 
all the fruits of the voyage in the ſame manner as if ſhe had not 
been. taken, is the contract for ſailors wages to be at an end? I can- 
not ſubſcribe to the doctrine that any tranſitory act of poſitive hoſ- 
tility is to ſuperſede the contract. I apprehend that the contrary 
has been frequently determined. bs believe that embargoes have 
often been laid on in foreign ports, not merely on veſſels by way 
of caution, as was done in the caſe of Hadley v. Clarke, but by way 
of ſecurity, againſt a ſuppoſed aggreſſion; and am I to be told that 
ſuch acts put an end to the contracts for wages, though the em- 
bargo be taken off the next moment ? Suppoſe the Ruſſians, hear- 
ing that we had committed an act of aggreſſion againſt them, re- 
ſolved to detain, our ſhips in their ports, and that the fact of our 
having done ſo ſhould turn out to be unfounded, and in a week's 

time news ſhould arrive that the veſſels were reſtored. It is not 
contended that if the crew had remained on board the detention 
could have amounted to a capture. There is an end, therefore, of 
| the argument founded on the quo animo. The embargo cannot 
amount to a capture unleſs it be accompanied by acts different 
from thoſe which attend a common embargo. If then an embargo, 
though not laid on merely for the ſake of ſecurity, but by way of 
retaliation, when not accompanied with cireumſtances of extraor- 
dinary rigour, or carried beyond the uſage of the law, would not 
put an end to the contract, we are to conſider whether the circum- 
' ſtances which occurred in this. caſe, of the maſter and mariners 
\ being taken out of the ſhip, of the ſhip icſelf being taken into the 
Poſſeſſion of the Ruſians, and the crews ſent up into the country 
. and treated with Figour, will make any difference. - 1 with the law 
3 1 bad declared when, it ſhould be competent to b the 
- owner or ſailors to pronounce the contract at an end. But unfor- 
* tunately the ſame rules have not been adopted i in this country which 
"Prevail in ſome foreign countries with * 0 right of abandon- 
ment, 
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of the world, by completing the voyage aud bringing the ſhip 


ment, if the embargo laſts beyond a certain time. I hope, how. 


Suppoſe this embargo not to have been laid on profeſſedly with a 


agreed that the embargo ſhould not have the effect of diffolving 


a theſe parties liad a right to put an end to the contract, yet neither of 


as his crew, and they him as their maſter, and offered to do any 


to furniſh him with that cargo, although by the act of an hoſ- 


that differ in prineiple from che preſent caſe ! Suppoſe a fleet of 
"IN" inſtead ＋ being Fopped * act oy" the * overn- 
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ever, that ſuch will in future be provided againſt by the charter. 
parties and articles which the merchants:of Great Britain ſubſcribe. 


view to appropriate the captured veſſels to the Raſſian Govern- 
ment, but by way of detention until ſatisfaction ſhould be obtained 
from the Britiſh Court, and that it had been followed up with 
ſuch a degree of rigour and for ſueh a length of time that it would 
have been im poffible to ſay that the ſailors were hound to continue 
with the ſhip ; ſtill, I ſay, that in the preſent caſe the parties have 


the contract. For it is td be remembered that the mariners were 
not permitted to remain on board earning their wages, but were 
removed up the country. Did they then come hack on any freſh 
contract? Was there any intimation to them that there was an end 
of the voyage? No ſuch: thing appears. New I ſay if either of 


them exerciſed that right. The captain eonſidered the mariners 
thing they could for the benefit of the owners in that diſtant part 


home. Had they refuſed ſo to do, the owners would perhaps have 
procured another crew. Abandonment does neceſſarily put an end 
to the ebonttac between the owner and the ſailors. The inſured, 
indeed, had a right to ſay to the under writer that there was a total 
loſs, for the aſſured are ſeeured by the policy as well againſt de- 
tention of prinees 4s agalirſt capture. The right to abandon, there- 
fore, does not neceſſarily include a total loſs. Had the Nuſſian 
Government made the ſhip prize the mariners would have loſt 
their wages; and on the other hand, if the voyage ſubſiſted, ſub- 
ject only to a temporary detention of the ſhip, the ſailors are en- 
titled to their wages. The caſes of Hadley v. Clarke, and Blight v. 
Page, which I think almoſt decide this caſe, eſtabliſh that where a 
ſhip- net contracts chat his ſhip ſhall go to a certain place and bring 
back à certain cargo for ſo much per ton, and the merchant contracts 


tile ſtate the merchant is prevented from furniſhing the cargo, the 
owner is nevertheleſs entitled to his whole freight. Now how does 
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ment, | had been ſtopped by the act of God. Suppoſe, in conſe- 1803, 
of ſtormy and tempeſtuous weather, they are obliged to Fo 
winter in foreign hart, and the crews ate under the neceſſity of e ub 
abandoning their veſſel in cold climates, if there be no ſtipulation 1 
to the contrary the owner will have his freight notwithſtanding. 5 
Unleſs, therefore, the nature of the act of the Raſian Govern- 
ment completely alters its effect in point of law, there being no i 
difference with regard to inconvenience, the caſe muſt be governed Ji 
by the principle laid down in Paradine v. Fane. The parties C | 
know what they are about; they contract, the one for the voyage y 
and the other to carry the cargo at fo much per ton. The ſailors i 
have gone the voyage to Peterfburgh and they have come back. 1 
In their contract they ſaid, we will be paid ſo much per month. It 
appears to me, therefore, in the firſt place, that an embargo does 
not neceſſarily put an end to the contract, though I do not ſay 
that there may not be caſes where it may amount to a total loſs. 
But I cannot think that it is abſolutely neceſſary to conſider this de- 
tention as a capture. It was a detention which might poſſibly be in- 
tended to be a capture in a certain event, and if that event had 
taken place it would have been a capture. In conſidering this 
caſe I-lay great ſtreſs on the conduct of the parties. Poſſibly the 
Defendant. was abſolved from his contract with the ſailors, and if 
he had thought fit, by the language of the articles, he might have 
hired: other ſailors. But he has not done ſo. Both the captain 
and the ſailors have elected by their conduct to conſider themſelves 
might think proper to ſeparate the crew from the ſhip and take the 
command from their maſter, the ſailors boldly and faithfully did 
their duty to their commander, and did not avail themſelves of the 1 
opportunity of deſerting the ſhip, which if they had done I will | „ 
not ſay what che conſequences might have been, for a ſeaman is 
not bound to ſubmit to all ſorts of hardſhips. In this caſe erer 1 
man on board did his duty, in conſequence of which the ſhip was 4 
brought ſafe to the port of delivery and earned her freicht. Ii 1 
Blight v. Page it was ſtrongly urged that as the ſhip was abſolutely 
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prevented from going into a foreign port, where ſhe was to be fur- 

niſhed with a cargo, both parties ought to bear the loſs equally: But 

the Court ſaid that as che merchant had ſtipulated to farnifh 4 

cargo he was hound to perform his contract. Embargo is s com. dbz 
mon incident in all voyages when Great. Britain is at war with | 
Vor. Il. 5 "KS 1 ; other _— 
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4803. A countries. However this incident may e in the 
ira charter: party it certainly has been kept out of fight in the contract 
Tuo . with the mariners. Now; why did not the ſhip-owner ſtipulate 
e the mariners that in caſe of detention they ſhould not con- 
. tinue to earn their wages. It was perfectly competent to them In 
to do, and I truſt that in future they will do ſo;: for on the true 
Principle of Hadley v. Clarke and Blight v. Page, with which caſes 
J am not diſpoſed | to, quarrel, if the party do not provide againſt 
that which 1s a common riſk, but makes a general contract, he 
muſt ſuffer for his neglect. The only queſtions in this caſe are, 
Did this voyage ſubſiſt? and has the ſailor a right to recover his 
monthly wages for all the time which he ſerved during that voyage! 
1 am of opinion that he has not forfeited. his, wages by any act of 
his own ; ; that the voyage ſubſiſted, that during the continuance of 
the voyage his wages were Boing 05 and that he has a rigbt to 
recover them. rigors Ven 1 7H gen 2 1h K 
1 . Eid ”Jodgmept' or the Defendant 
; tri 26 Admog dn foro w 7 AI £2647 ige 
May 230. The Makter, Wardens, and Commonalty o the Borcitens Cox: 
„ "PARY e u. BULLOCK. ee 
| Mi mM ro He 211. 0 4.21 ige 
A penalty of EBT, on a "I law. 1 he declaration aer u charter buderpo- 
2 . rating the ſociety of the art or myſtery of buichers within the 
 pyoveof 13* eity of Zundon, che liberties awd ſuburbs thereof, and within any 
= N other place or places [whatſoever withiu the ſpace of two miles 
all perſons from the ſaid city of Lotion by the name of The Maſter, War- 
. ee dens, and Commonalty of the Art or Myſtery of Butchers of the 
FeriſdiQtion, City of London, and that power was granted to them from time to 
„ hs, - time to make ſuch reaſonable ordinances,” Mc. as to them or the 
d majot part of them, of 0m the ſaid maſter and two wardens to 
any offender be three, ſhould ſeem good, alſo to impoſe ſuch penalties and puniſh- 
bea, ann. ment by impriſonment or ſine as ſhould be ſufficient to maintain 
oy 4 17  ſuchordinances; r. It then ſtated d by-law made as follows: 
3 3 That whereas the-Zord's-day, commomy called Sumday, was by 
»Qtionof Chriſtians to be kept holy, it was therefore ordained that no perſon 
| — that ie then -uſing-or exerciſing or who thereafter ſhould'wle or exereiſe 
pu” Try Page the art or myſtery of a butcher, and did or ſhould inhabit or dwell 
Le within the ſaid city of London, the ſiberties or ſuburbs thereof, or 
== within two miles of the ame 15 ſhould: 1 n ow or 


ſuch action, abo n urned in the declaration, Wo aw emperor ie af oabizas.. 
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Peron vhs mould IE <ontrary to any part of that ordinance 

415 ald forfeit and pay to the ſaid maſter; wardens, arid commonalty, 
' tor the firſt time 20 for the ſecond time 40s., arid for every 
An Ader 4; aid wilt the ade f money forfeited ſhould be to 
the ule of the matter, wardens, "and e commonalty, and the action 


the ſaid company within the eity of London, the liberties or ſuburbs 
thereof, 'or within any 'other place within the ſaid ſpace of two 
miles from the ſaid city of London, did or ſhould thereafter infringe, 
break, ot not duly obſerve any act, order, or ordinance in thoſe 
orders or ordinances expreſſed or contained, and ſhould thereby 


contained, and mould or would deny, 22 fe, or neglet? to pay fuck 
ſum or ſums of money as ſhonld happen” at any time thereafter by 
him or them to be forfeited or due to the ſaid "maſter, wardens, 


any of the ſaid acts, orders, or ordinanees, it ſhould be lawful fot 


adtion of debt in any of his Majeſty's courts of record at Fe/min- 
Aer. It then ſtated a confirmation of the by-laws and notice to 
the Defendant; and proceeded to allege a breach of the by-law by 


the Defendant forfeitedito the:Plaintiffs for his ſaid; offence the ſum 
of ab., and which ſaid ſum of 205: he the faid Deſendant after- 
wards, to wit, on, Sc. was duly requeſted by the ſaid: Plaintiffs to 

pay to them, to witz at, Ot. but the Defendant then and 1 
wholly refuſed and neglected io pay the ſame: By reaſon 
whereof an action acerued,“ Sc. The cauſe was tried before Lord 


when a vefdick was found for the Plaintiffs, with ing to che 


| Accordingly Bayley Serjt. on a former day obtained 9 nil for 
entering a nonſuit or ſettivg aſide the verdict and granting a new 
trial. He moved on two grounds; Aſt; that the by-law upon the 
face of it was bad; ſtuoe it profeſſed to regulate the trade of Butchers 
_ out of the limits to wich the, charter extended; for the words of 


biting within the ſaid city, Nc. ſhould keep open ſhop on a Sans 


day,” without adding within” the ſaid city, to which limits he con- 
BE dae 


_—_— 'of put to fale Gr Tell ell any fleſh upon the ſaid day, and that any | 


ſhould be brought i in their name; and alſo that if any member of 


incur: any penalty, fine, or forfeiture i in the faid order or ordiiantes- 


and commonalty for any pain, penalty, or forfeiture br breach of 


the ſaid maſter and wardens to recover ſuch penalties, Ge. by 


the Defendant in expoſing to ſale meat on a Surdey, whereby 


Atboantey Oh. J. at the Guildhall: Sittings after laſt Hilary term, 


Defendant to move that a nonſuit might be entered. 


the by-la wt were; © that no perſon exerciſing the trade and inha- 
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1 . e ought to have been 'confined. in. is terms 


The . Secondly, That at the trial the Plaintiffs had failed in proving a do. 


Ac. of the 


BurTcrers” e 


mand of the ſum forfeited, which by the terms of the un was 


ONT, made neceſſary, and Was alleged 1 in. the declaration. 117 5 


BvLiock. 


_ Shepherd and Bef Serjts. he wed eauſe, but were Ropyed by the 
Court from arguing the firſt point, which they laid might be 
brought on by motion in arreſt of judgment. Wich reſpect to 
the ſecond objection, they inſiſted that the demand alleged in che de- 
claration did not amount to a ſpecial demand, but was nothing more 
than a licet fepius regu ;/itus, and therefore need not be proved, unleſs 
made neceſſary by the terms of the by-law j that the by-law created 
a duty in-the party to pay immediately he committed the offence, 


and that as the offence was committed by his own act, and he 


could not be ignorant of the penalty which be thereby incurred, it 
was his buſineſs to pay without any formal demand on the part of 


che company. They referred to 1 Roll, br, fo. 468. pl. 6. where 


: be referred to the ſervice of the writ, and that even if the averment 


lav is ſileut reſpecting any demand, an action of debt may be 


it is ſaid, If A. is indicted in a leet for an. encroachment i in the 
highway, and afterwards A. dies and B. his beir continues the en- 


croachment, and on this an order is made in the leet that B. ſhall 
reform the encroachment under a penalty of 40-5. and for not re- 
forming thereof the lord of the leet brings an action of debt, he 
need not allege that B. had notice of the order made zand Fame 

v. Putney, Cro. Car. 498. to the ſame effect. They obſerved that 


though it was true if any thing were to be done previous to the 
commencement of the action the declaration muſt allege it to have 


been done, yet in this caſe the words of the byrlaw were © ſhall 


deny, refuſe, or negled,” the laſt of which. words clearly' did not 


import that any previous demand need de made; for though no 


ſuch demand be made, yet if the party offending does not pay he 
neglects to pay that if a demand was not rendered neceſſary by 


the terms of the by-law, it it was not required by the declaration, 


fince the averment that the Defendant was duly: requeſted might 


could not dear that conftrudtion i it 2 whey OS "Tonhdered as ren 
nent, and therefore need not be proved. 
4 "Bayley Serjt. in ſupport of the rule, Winn (har Gere a by- 


maintained without Aa. previous demand, but” contended that the 
particular terms of the by-law. in queſtion bad rendered! ſuch de- 
_ 3 that N . 


have 
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the words deny and refuſe it muſt be taken to mean a neglect after 
demand; and if it could bear that ſignification the Court would be 
inclined to adopt it in à caſe where the penalty being extremely 
ſmall, the coſts of an action might exceed that penalty before the 
Defendant had an opportunity of putting, a ſtop to it by paying 


words deny, refuſe, or neglectꝰ were introduced by the company 
into the by-law ; be oblerved that this declaration was. ſettled by 
the late Mr, Serjt. Adair and the preſent Lord Chief Juſtice of the 
King's Bench, who had deemed it neceſſary to introduee an aver- 
ment of a requeſt, from which it may be inferred that they thought 
. —_— * or at t leaſt that it was a N point. 
Nannen bob boli tes 1 1 Cur adv. null. 
There being a difference of Gab Among the learned Judges 
they delivered their judgments this day feriatim, z 0hET age 
* CA 1 AF the 1ſt objeckion taken in this Caſe pee 
upon the record, it is not neceſſary for us to-confider it in this 
ſtage of the proceedings. The other ebfektien is founded im a 
ſuppoled' e defect of evidence af the trial, the Plaintiff having failed 
in proving 4 demand of the p penalty. The declaration fates a par- 
le reque eſt, but if at be untecelfary i it is not contended, Hot 
indeed can ir be, "that it is 469 thing more than furpluſage. "tet 


dot perhaps have made a dettland neceffary, yet that fo Rrong #6 
i; manifeſted it the diſpoſition of the words on which this queſtion 
ariſes as will induce the Court to hold ſuch demand -neceflary. 
One part of the by coriftitutes the offence and gives the pe- 
nalty; another part deelates how that penalty ſhall be recovered. 


meat on Sunday is the offence; the penalty attaches on the com- 
miſſion of hat offence, and the whole corporation is authorized to 


terms the whole queſtion turtis, Before we deprive theſe words 
of their: proper meaning wo owght to be aſſured that they would 
be ambiguous or repugnant to fomeching elle, unleſs: a meaning 
wer e te chem Gferentfromthcordinary' acoeptatios. Vati 
Vor. II. ore 5 7 


have implied the neceſſity of s demand, yet being coupled with the. 


urged, however, that though the expreſs words of the by-law may 


Teication” of intent that there ſhould' be fuch a previous demand 


Fam not aware, however, that the diviſion of the clauſes/affords 
any inference in ſupport of the Defendant's argument; | The ſale of 


ſue on denial, refuſal, or neglecæ of payment om the laſt of theſe. 


nulla . 
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the ſum forfeited ; that ſuch probably was the reaſon why the 
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18 03. i bee in verbic, mulla expo lig rontra Herba expreſa 
The! Naſter, fienda %. There do not appear to be any three words in the 
= _ 170 Engliſh language more innocent of ambiguity than the words deny, 
„ refuſe, or neglect. The word deny certainty implies à previous 
Böss requeſt, and ſo does the werd refuſe, though in ſome forms of 
pleading! indeed ihe latter has not that ſigiitfication, as where ina 
declaration it i is alleged" that the Defendant hath "refuſed and ſtill 

does refuſe” Tn this caſe, however, T think it does imply a tequeſt, 

but the by-law goes further and adds, if the party offending neglecd, 

wit ch meatis nothing more than if he omit!. It has been obſerved 

that the penalty conſequent upon the-offeneetbeing very ſmall, if 

an action were commenced! without a previous demand -it might 

create whngceſary expence::"'That dorifideration, however, cannot 

idduce us to alter the by-law. It i is admitted indeed that if no ſuch 

words had. been jatroduced into the by-law, the Plaintiffs by the 

general operation. of: Jaw, would have been entitled to recover the 

penalty witbont any Previous demand. At is true that the company 

might; if they: pleaded, reſtrain that right, but I do not find a ſingle 
expreſſion which evidences their intention ſo to do. It is ſaid that 

the word neglect ig<qualified hy the accompanying! y words ; but is 

that ſo! The wards: axe.digoined;. the meaning is, if the offending 

perſon. deny,-orif-he refuſe, 0 or even. if he negle&' to pay, he hall 


he liable to an ction. „The ooly, ohjeion . tor this, conſtruction Is 
that the clauſe which, directs in what manger the penalty, ſhall be 


recovered is hereby | rendered. nugatony, ſince, according to this 
* conſtruction, the clayſe will have no other effect than would have 
5 lromſtbe operation of, lay, r. Batz Moy 785 it per that 


| e af with, nes "af law; 44 even; if airy were e that 
they meant to deviate from them? There could be no impropriety 
in ſtating for the instruction of. their ſucceſſors in what manner the 
action ſhould be brought, though the directions introduced ſhould 
amount᷑ to nothing more than the lay Would have authorized. It 
does not appear to me, therefore, ane been fgorabent on lbe 
Plaintiffs to prove a previous demand. Ahe IG e 
Rock J. The point on which Thing Hi ene · o differ 

in opinion from the teſt of the Court i is on dhe conſtruction of one 
clauſe in the by-laws of che butchers⸗ company, The company 
chin 9 action ol Lehe the Defendant for n 
of 
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of twenty thillings, for expoſing meat to ſale on a Sunday: they 
have Rated in their declaration an actual demand or requeſt made 
to the Defendant to pay the penalty, and they have failed in pro- 
ving it. The queſtion between us is, Whether this allegation is 
mere ſurpluſage, or whether the demand is not made ſubſtantially 
neceſſary by the terms of the by-law ?. I think an actual demand 
is neceflary. The company are authorized by their charter to 
make byrlaws for the regulation of the trade, not only among 
their own, members, but alſo among all perſons who exerciſe the 
trade. within the city, of London or two miles thereof. The by- 
law in: queſtion inflicts a penalty of twenty ſhillings, 1 not on all who 
fell: meat ona Sunday, but on all Who keep open ſhop « or offer 
meat to ſale ona Sunday; and it has this clauſe, | that if any one 
ſhall. deny; refuſe, or neglec to pay the penalty the ſame mall be re- 
covered by, action of debt. Now as thig by-law affects firangers 
a6 well as members of the corporation, ſince 1 it reſpects acts, which 
are not neceſſarily penal, but are open to explanation, and may be 
innocent or penal, according as they are explained, and as it in- 
fits: a penalty of twenty ſhillings only, which/is much leſs than the 
mere coſts of a; writ, when I am; called upon to fay. whether this 
clauſe, which-declares under what circumſtances the action of debt 
hall be brought; has no meaning at all, and is mere ſurpluſage, or 


of thoſe who may be charged with offending, againſt it, ILown 1 
cannot heſitate in delivering my opinion that it ſhould receive the 
wilder interpretation. But if 1. thought the by-law ſo equivocal As 
tobe faitly open to either interpretation; I ſtill ſhould lean to that 
expoſition which the company themſelves have put upon it by the 
form in wiüch they have declared. The words of the clauſe in 
queſtion axe, “ if any one hall deny, refuſe, or neglect; to pay.” 

It is agteed on all ſides that if this clauſe had been omitted, che 
the offender would have deen liable to an action ef debt without 
any previous demand. The queſtion is, Whether theſe words mean 
only that he ſhall in all caſrs be liable to an action, or whether 
only in caſes of denial or refuſal, or of neglect under particular 
eircummſtances! A man cannot well deny or refuſe till he is charged 
with an act or requeſted to do it: both theſe | words, therefore 
imply a previous demand. With reſpect to the word neglect, i it 
does not extlude the notion of a prior requiſition, it is nqt neceſſa- 
heft KA B24 4658 7 gs: ily 
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ayhether it has a meaning and is intended for the relief or ſecurit 
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ry confined to an omiſſion before demand, for a man may ne. 


8 glect to do a thing after he is requeſted to do it. It is in this 
reſpect equivocal. A man may neglect to do a thing after re- 


queſt, or he may neglect before. The word therefore being thus 
"equivocal, I think with my Brother Bayley (to whom indeed I am 
indebted for almoſt every argument I can urge in ſupport of my 
opinion) that it ſhould receive its interpretation according to the 


| company in which it is found, or in ether words according to the 


context. Deny or refufe” imply a prior notice: * negleck may 
or may not require it according to the intention of thoſe who 


made the clauſe: then I will give it that interpretation which will 


make all the words effective and confiſtetit, and not that which 


Will take away all meaning from the two former words, and render 


the whole thuſe' nugatory, By giving this conſtruction to the 
term © neglecr all the three words will have an effecxive meaning, 


for a man may neglect after demand, though be neither denies the 


fact nor refuſes to pay; he may on reediving notice engage to 
ſend the money to the officer of the cr portion or to pay it within 


a limited time, and hy neglecting to pay it may incur the penahy: 


And, perhaps the corporation” had doubts whether under fuch cir- 
ecumſtanbes he could be confidered as denying or 'refuling to pay 
unleſd they made anotheri demand. The framers of this by-an 


- might have very good reaſons for requiring a notice tei be given 


before an action ſhould be brought. Fhe by law binds themfelves 
as well as all who ſell meat on Funde) within their: juriſdiction. 
Not every ſale was to be penal; caſes of necoſſity might afford an 
-excuſe ; the perſons charged might be able to explain the fact if 
notice was given them; or they might bo ready to pay the penalty 


witheut incurring the further expence of  eofts- of fuir: and if the 
Penalty was paid the corporation could gain nothing. more by 


bringing am action, the ſuit at law could be beneficial only to the 


elerk or law officer of the company.” This clauſe, therefore, may 


have been framed with the view of making a notice neceſſary, and 
to ſave offenders from being haraſſed! with writs. and coſts of ſuit 
by the detk'of the company ifthey were ready to pay the penalty. 
It may be- ſaid, if this was their meaning why did: they not ex- 
prefily fay ſo? I anſwer, they have ſhid-ſa, very plainly, though 
not expreſsly, if my interpretation be right: bur if the other in 


, OT! trus one, "0p have really aid nothing that. is 


_ effeQual, 


g 


* ” 
—ͤ p— 6 — 21 444 — C . % 4 1 


IN THE FORTY-THIRD YEAR OP GEORGE III. 


perſon charged as an offender denies the fact or not, whether he 

refuſes to pay or not, is immaterial, if he does not as ſoon as he 
has ſold meat on a Sunday come immediately and pay his twenty 
ſhillings to the officer, he ſhall be conſidered as guilty of neglect, 
and ſhall be liable to an action of debt. I do not in my conſcience 
believe that this was their meaning; the allegation of notice in their 
declaration warrants me in ſaying they do not ſo underſtand their 
their own by-law. at this day; and I ſee no reaſon why I ſhould 
Join in forcing ſuch an Interpretation on them as may be productive 
of oppreſſion, when the milder 1 interpretation. can be attended with 
no inconvenience worthy. attention, for it is as eaſy to give a no- 
tice as to ſerve a writ ; and the offenders are not in general perſons 
who are likely to run away to avoid paying twenty ſhillings; 


fore, in this caſe there ſhould be a nonſuit entered. 

' HraTH J. This matter appears to me to lie in a very narrow 
conjpkbs I can add but little to what has been ſaid by my Brother 
Chambre. It ſeems to me that the corporation intended to enu- 
merate every ſpecies of non- feaſance, and having uſed the words 
deny and refuſe, they ſuperadded another word with a different 
ſignification, If the word “ neglect“ was intended to have no 
other meaning than the two proceeding words why was it added? 


in reſpect of demands previous to the commencent of an action. 
If a bill of exchange be made payable on demand, bringing the 
action is conſidered as a a ſufficient demand. So in Hope v. Colman, 
2.Wilſ. 221., to debt on an annuity the Defendant pleaded that it 
was payable only if perſonally demanded by the Plaintiff, and that 
the Plaintiff did not perſonally demand it; the Court were of 
opinion that the demand was not traverſable in that action, though 
it might have been ſo if an action had been brought upon the co- 
venant. It i is true that they alſo obſerve upon the circumſtance of 


in a parentheſis i! in the deed: which is indeed an abſurd reaſon, and 
in ſome meaſure diminiſhes the authority of the report. 


Lord ALVANLEY Ch. J. 1 am of the ſame opinion with my 


Vor, III. : 5 1 (8 fon 


' effeftual-/ The clauſe will then. have this meaning ; «hier this 


they may as eaſily be found after notice as before. I think, there- 


When words are added to words, they are deſigned to extend the c 
meaning of thoſe firſt mentioned. The law is not very curious | 


the requiſition that a demand ſhould be made, being introduced 


Brothers Heath and Chambre. I conſider the words © if any per- 
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ſon ſhall deny, refuſe, or neglect, not as reſtraining the right to 
bring the action, but merely as deſcriptive. of the parties againſt 
whom the action ſhall be brought in reſpect of the commillion of 
the offence, It is ſaid that great ad vantage would ariſe from 
notice being given to the offender; but I can diſcover no advan. 
vantage which is not counterbalanced by an equal diſadvantage. 
Hardly any of the ſtatutes which inflict penalties require notice to 
be given to the parties, The penalty is inflicted by a by-law, of 
which the Defendant was bound to take notice. Why ſhould the 
corporation give notice to the offender of their intention to bring 

an action but to enable him to remove himſelf out of the way? 
There being no words in the by-law which require notice, I think 
that an action accrued without it. The word © neglect“ muſt be 
altogether rejected unleſs we give this interpretation to the by- 
law. That word ſeems to have been inſerted for the purpoſe of 
making the party liable upon every non- performance, and would 


be perfectly uſeleſs unleſs that conſtruction: were given to it, I 


think therefore the Plaintiffs ought not to be nonſuited. 
Rule el 


1 | n 
1 14 * 1 : 7 10 — 


| Dann v. Srongikn (a). 


Tur following Bo was ont to the Lord Chancellor. 


This caſe has been argued before us, and we are of opinion that 
upon the legal conſtruction of the ſaid agreement, the Defendant 


had not a right to determine the term of 21 years thereby agreed 


to be granted at the expiration of the firlt ſeven years. 
| EC LCL \ALVANLEY. 
e J. HEATH. 
. sr. 
A. CHAMBRE. 


(a) Vid. ante, p. 399. 
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TN this — the Defendant! having pleaded the general iſſue A Plaintif 


having ten- 


Non afſumfpjit, it, a plea of bankruptcy, and a plea of ſet- off, the dered in idee 


12 joined iſſue on the two. firſt. pleas, and tendered an iſſue a ples, and, 


- demanded a 
on the third ; he then demanded a rejoinder, though the Defend- r<joinder 
where the 


ant was under terms to rejoin gratis, and conſequently the Plaintiff Defondant 
was under 


was at liberty to have added the /imiliter, to the third plea without terms to re- 


demanding a rejoinder ; the Defendant not having rejoined, the — — 


Plaintiff ſigned judgment for want of a rejoinder. Us held the 
3+: "Qi judgment re- 
Clayton Serjt..now ſhewed cauſe againſt a rule = uſe 2 Fug ne 
At a wit 


aſide the judgment and ſubſequent proceedings thereon, and ad- gut cotts, be- 
cauſe the 


mitted that of late years a rule had been introduced in favour of Plaintiff 
Plaintiffs, allowing them, in caſes where the Defendant is under d e 
ſuch terms as in the preſent caſe, to add the /imilifer without any /niliter him- 
demand of a Tejoinder ; but contended that, this being a rule in- 7 


Vor. II. P troduced 


r — 
9 IRA 


1803. troduced for the benefit of the Plaintiff, he was ſtill at liberty to 5 


e wave it and demand a rejoinder, and, conſequently, the Defendant 
Cs: not -having complied with that demand, the Plaintiff was right in 

| ſigning his judgment. RO 
volt Shepherd Serjt. contre, inſiſted that the judgment. was irregular, 
deing ſigned againſt the Defendant for not doing that which the 
Plaintiff might have done for him. He obſerved, that the De- 
fendant was deceived by the conduct of the Plaintiff; for as he 
knew the Plaintiff might add the /amiliter, he ſtood ſtill expect- 
ing a notice of trial while the Plaintiff was ſigning judgment 

againſt him. pac | 

The Court were of opinion, that as the rule of adding the  fimiliter 
N was inttoduced for the benefit of Plaintifih, chey had a tight renun- 
ciare Juri bro | introdufts ; but as it was not neceſſary for the 
Plaintiff to have adopted this circuitous courſe, they ſet aſide the 

Judgment and ſubſequent proceedings thereon: without coſts, 


* * 9 4 
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Fant 16th, GkOROE BIRCH Eſquire. v. The Biſhop of LITCHFIELD and 
CovenTRY; CHARLES, OaxEs 'Efquiire, and JohN Hur 
Clerk, 


In quare in- 2 IMPEDIT. The declaration ſtated that the Defendants 


|. ng 235 were ſummoned to anſwer the Plaintiff in a plea that they 


pleaged 108 permit him to preſent a fit'perſ6n to the church of Hangfivorth in 
N the county of Slafford, and in the dioceſe of the ſaid biſhop, which 
being ſeiſed was void, fc. and allo to a certain other church of Hangſwortb, 


in fee of 5 4 Den Fol STR | 
— c. which was void, Te The firſt count ftated, that on the 28th 
o 176 the Plaintiff was ſeiſed of the advowſon of the 


6 preſent tio mY 4 + 775 1258 | N47 aer N 
onexurnin church firſt mentioned, as in groſs by itſelf as of fee and right, 


e very tWwo 


a6" 1. hi and being fo ſeiſed, and the church being vacant, preſented one 
e One 7 ' ” 


J. G. in her Thomas Lane, his clerk, who was inſtituted and inducted into the 


proper ©95” ſame, and that afterwards, viz. on the 1ſt of October 1802, the 


232 Plaintiff being ſo ſeiſed thereof, the church again became vacant 
wd - buy the death of the ſaid Thomas Lane, and that it belonged to the 
cant, o ç rr [x13 £7 TFN 12 
F. Ws under whom the Plaintiff claimed, preſented in his proper turn; that the church being again 
vacant; the Plaintiff preſented; and that the church being a fourth time vacant, it belonged to the 
Deſendant to preſent, On demurrer to this plea, the Court held that the Defendant had not ſhewo a 
Title to preſent, ſince he bad not ſhewn whether the third preſentation was by uſurpation or by agree- 
ment, and that it covld. not be preſumed chat the Defendant was entitled to preſept in the firſt and fourth 
turn, and the Defendant in the ſecond and third, ſince the plea averred thut M. O. had preſented to the 
firſt turn in her proper turn, and J. V. io his proper turn.  Senb. that if it had appeared by the plea 
that the Plaintiff, had preſented to the third turn by uſurpation, he would fill have been entitled to the 


fourth turn by right. - 9 * 
a Plaintiff 


IN THE | FORTY-THIRD YEAR OF GEORGE 111. 


Plaintiff to preſent a fit perſon to tlie ſaid church, but the Defend- 
ant hindered him, &c. 


108. 


"Mr my 


The ſecond count alleged that Jobn myrley Kia, on the goth of The Biſhop 


July 1767, at Handfworth in the county aforeſaid, was ſeiſed as 
of fee and right of three fourth parts of the advowſon of the church 


ſecondly above mentioned, as in groſs by itſelf; that is to fay, to 
preſent to the ſaid church in three ſucceflive turns in every four 
turns, the whole into four turns to be divided. And being. ſo | 
ſeiſed to the ſame church, being vacant, preſented as in his firſt 


turn one Jobn Birch, his clerk, who, at the preſentation of the ſaid 


Jobn Myrley, was admitted, inſtituted, and inducted into the ſame 


in time of peace, in the time of his preſent Majeſty. And the 


ſaid bn Myrley being ſo ſeiſed as laſt aforeſaid, and the laſt 


mentioned church being full of the ſaid John Birch, the incumbent 


thereof, the ſaid Fohn Myrley afterwards, to wit, on the 11th day 
of January in the year of our Lord 1772, at Handſworth, duly 


made and publiſhed his laſt will and teſtament in writing, and 


thereby deviſed, among other things, all his eſtate of and in the 
laſt mentioned advowſon to G. Birch Elq. and his heirs; ; and 


afterwards, -to wit, on the day and year laſt aforeſaid, at Hand/- 


worth aforefaid, in the county aforeſaid, died ſo ſeiſed as laſt 


aforeſaid, and without revoking or altering his ſaid will, by reaſon | | 
whereof the ſaid G. Birch, on the death of the ſaid Fohn Myrley, 
became and was ſeiſed as of fee and right of the ſaid three-fourth 


parts of the advowſou of the laſt mentioned church as in groſs by 
itſelf ; and the ſaid G. Birch, being fo ſeiſed as laſt aforeſaid, the 


ſame church afterwards, to wit, on the 28th day of June in the 
year of our Lord 1776, at Hardfworth aforeſaid, became vacant 


by the death of the ſaid Fobn Birch ; whereupon the faid G. Birch, 
being ſo ſeiſed as laſt aforeſaid to the ſame church, being ſo vacant 
as laſt aforeſaid, preſented, as in his ſecond turn, Thomas Lane, 
his clerk, who, at the preſentation of the ſaid G. Birch, was ad- 
mitted, inſtituted, and inducted into the ſame in time of peace, in 


the time of his preſent Majeſty 3+ and he the ſaid G. Birch being 


ſo ſeiſed as laſt aforeſaid, the ſame church afterwards, to wit, on 
the 1ſt day of October in the year of our Lord 1802, became and 


was vacant by the death of the faid Thomas Lane, and yet is vacant ; 
by reaſon whereof it belongs to the gift of him the ſaid G. Birch. 
to a as in his third turn, a fit . to the ſame church; 
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and 1 aid Biſhop, C. Oakes, an, Zahn Hunt, do ahn, hinder, 
c. to the damage, Oc. | 

The Biſhop pleaded t that he neither had r nor claimed any thing i in 
the ſaid rectories and pariſh, 9 but the Anion, inſtitu. 


tion, &c. as. ordinary, &c. Is! al 
The Defendant Hunt pleaded! that he did not Kinder the Plain- 


„ E. 3} 81 * 522 . 


£3 £14 (457 ih. 4/464) 


The Defendant © Oakes pleaded two pleas, ſtating a deed of 
grant between the ſaid 7 Oates and Jobs Wyrley,” but which was 


loſt by time and accident, by which »p Oakes gave: to Jobn Wyrley 


the laſt preſentation. in exchange for che now right of preſentation. 
On thele pleas iſſues were joined. He then pleaded, thirdly, 
66 That the faid George Birch ought. not to have or maintain his 
Laid action againſt him, becauſe, proteſting that the ſaid C. Birch 
never! was ſeiſed of the whole of the ſaid advowſon i in the ſaid 


firſt count of the Laid declaration mentioned, or of three-fourth 


parts of the faid advowſon | in the ſecond count of the laid declara- 


tion mentioned, the laid C. Oakes ſays, that the faid church! in the ſaid 
firſt count of the faid declaration mentioned, and the ſaid church in 
the faid Tecond count of the faid declaration. mentioned, at the ſaid 
-times, wben, Wc. was and Kill; is one and the ſame church, and not 


other or different. And that Mary, Oakes, deceaſed in her lifetime, to 
wit, on the 24th day of Math A. D. 4731, was ſeiſed of and 
in one moiety. o of the advowlon c f the aid: church, 0 preſent to the 
aid church one turn, in Cuery.. two turns, in groſs by itſelf as of fee 
and right; ; and the faid Mery, Qakes, being fo ſeiſed, ſhe the ſaid 
Mary, Oakes afterwards, to. wit, on the, ſaid 24th, day of November 
A. D. 1731 aforeſaid,, preſented to the laid. church; being then 
vacant, in the proper 4uru of the {aid Mary Dales, one Fobn Oakes, 
her Jo who on chat preſentation was admitted, inſtituted, and 
induQed i into the. church aforeſaid, in time of peace, in time of our 
late Sovereign Lord King George the Second, and became the in- 
cumbent thereof. Aud the ſaid Jubn being ſuch incumbent, and 
the ſaid; Mary: being ſo ſeiſed, aftegwards, to wit, on the 7th day 
of March ein the year of our Lord 1746, at Handſtworib aforeſaid, 


5 by a certain indenture then and there made between the ſaid Mcry 


Oles of the one part, and the faid h Ones of the other part, 


Lene part. of which ſaid indenture, ſealed, c. profert) ſhe the ſaid 
| Mary. Mabenafar. the conſiderations benni mentioned, did give l 


N 6 | 's ard 


IN THE FORTY-THIRD YEAR; OF GEORGE III. 
and grant untothe ſaid John Oaler and his heirs the aforeſaid r moiety | 
ol her the {aid Mary Oates, of and in the faid adyowſon, to have 
| nd; to hold the ſame unto the ſaid John Oakes and his heirs for 
| ever, as by the ſaid indenture more fully appears; ; by virtue of 
which ſaid laſt mentioned indenture the faid John Oakes became 
and was ſeiſed of and in the ſaid moiety of the faid advowſon as 
of fee and right; and the ſaid hn Oakes being ſo ſeiſed thereof, 


aſterwards to wit on the 8th day of June, A. D. 1767, at Handi 


worth aforeſaid, by a certain indenture then and there made be- 


tween the ſaid John Oakes of the one part, and the ſaid Charles 


Oakes of the other part (one part of which ſaid laſt- mentioned in- 


denture ſealed &c. profzrt), the ſaid John Oates for the conſidera- 


tions therein mentioned, did give and grant to the ſaid C. Oates and 
his heirs the aforeſaid moiety of and in the ſaid advowlſon, to have 
and to hold the ſame unto the ſaid C. Oakes and his heirs for ever; 
by virtue of which ſaid laſt-mentioned indenture the ſaid C. Ogtes 
became and was ſeiſed of and in the aforeſaid moiety of and in 
the ſaid advowſon, as of fee and right; and the ſaid C. Oakes 
being ſo ſeiſed thereof, the ſaid church afterwards, to wit, on the 
day and year laſt aforeſaid, became vacant by the death of the ſaid 
Fobn Oakes; whereupon one Joh Wyrley, Efq. being then and 
there ſeiſed of and in the other moiety of the ſaid advowſon, in 
groſs by itſelf as of fee and right, preſented one John Birch to the 


ſaid church being ſo vacant, in the proter turn of the ſaid Jahn 


Mir; and the ſaid hn Birch upon that preſentation was ad- 


mitted, iuſtituted and inducted into the ſame church, and became 


incumbent thereof; and the ſaid Joh Birch being ſuch incum- 
bent, and the ſaid bn Myrley being fo ſeiſed as aforeſaid, he the 
faid John Myrley afterwards, to wit, on the 11th day of January, 
A. D. 1772, at Hangſivorth aforeſaid, duly made and publiſhed 
his laſt will and teſtament in writing, executed and atteſted as by. 


law is required for paſſing real-eſtates, and thereby deviſed the ſaid 
moiety of the ſaid Fohn Myrley, of and in the ſaid advowſon to the 


aid G. Bircb and his heirs ; and afterwards, to wit, on the day 


aud year laſt | aforeſaid; at Handſeworth aforeſaid, died fo ſeiſed 
as laſt aforeſaid; without revoking or altering his ſaid will; by 
virtue whereof the ſaid G. Birch became and was ſeiſed of and in 
_ the ſaid laſt- mentioned moiety of the ſaid advowſon, as of fee and 
right; andl the ſaid C. Oales being! ſo ſeiſed of the ſaid firſt- men- 
„„ 8 tioned 
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tioned moiety, of and in the ſaid advowſon as aforeſaid, the ſaid 
church afterwards, to wit, on the 28th day of June, A. D. 1776, 
became vacant by the death of the ſaid uh Birch; whereupon 
the ſaid George Birch then and there preſented to the ſaid church, 
being ſo wacant, one Thomas Lane, his clerk, who upon that pre- 

ſentation was admitted, inſtituted, and inducted to the ſame, aud 
became the incumbent thereof: And the ſaid church afterwards, to 
wit, on the 1ſt day of November, A. D. 1802, became vacant by 
the death of the ſaid Thomas Lane, whereby it then and there be. 
longed, and ſtill belongs to the ſaid C. Oakes to preſent a fit perſon 
tothe ſame church, and this the ſaid C. Oakes is ready to verify; 
wherefore he prays judgment if the ſaid G. Birch ought to have or 
maintain his aforeſaid aQion againſt him, together with his dam- 
ages according to the form of the ſtatute, 1 jn ſuch caſe made and 
provided, and a writ to the biſhop. a 
a To this third pleathe Plaintiff demurred, ed for cauſes 
of demurrer, that the ſame plea doth not diſcloſe any title in the 
faid C. Oates to preſent a fit perſon to the church, in that plea 
mentioned at the preſent vacancy thereof. And for that it is not 
| alleged, nor does it appear in or by that plea in what right or by 
what title the ſaid G. Birch preſented to the church therein men- 
| tioned, the ſaid Thomas Lane; nor whether-that preſentation was 
made by virtue or in purſuance of any grant made in' that behalf 
to the ſaid G. Birch, or by uſurpation or otherwiſe. And for that 
the ſame plea alleges the ſaid churches, in the firſt and ſecond 
counts of the ſaid declaration mentioned, to be one and the fame 
church, whereas it was not competent to the ſaid C. Oates to 
make that allegation ; ; and for that the Tame: plea being pleaded 
s and for a ſpecial plea, yet amounts to the general iſſue as to one 
of the counts of the ſaid declaration: and for that the ſame plea 
does not conclude with a traverſe; and is therefore argumentative: 
And for that the ſame plea is in divers other reſpects defective and 
informal.“ The Defendant C. Oakes joined-in demurrer. 
Williams Serjt. in ſupport of the demurrer. The queſtion ariſing 
upon this demurrer is, Whether, if the Plaintiff and the Defendant 
Dales e each ſeiſed of a moiety of the advoſon of the church, and 
each is to preſent to one turn in every two turns, and the Plaintiff has 
preſented to the two laſt turns, he is not alſo entitled to preſent to this, 


which is the third turn? wan to. the ſtatement of the right of 
Preſen- 


r 
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preſentation on the plea, theDefendant Oakes ſhould have ore pants 


' the laſt turn, and the preſentation of the Plaintiff to that turn which is 


ſtated to have taken place, muſt now be-deemed to have been a pre- 


- ſentation by uſurpation. In Bro. Abr. tit. Quare Impedit, pl. 1 18, where 


an advowſon deſcended to four co- parceners, and the two firft 
preſented in their turn, and then a ſtranger uſurped upon the third, 


it was held that upon a fourth avoidance, the fourth daughter ſhould 


not loſe her turn on account of the uſurpation ſuffered by the third 


daughter. It makes no difference that in this caſe the fecond turn 


was uſurped by a perſon not a ſtranger to the church, for with reſ- 
pect to that turn he muſt be taken to be a ſtranger. The doctrine of 


the above caſe is recogniſed by Willes, Ch. J. in Barker v. The Biſhop 
of London, Willes, 6 59. In Bro. Abr. tit. Preſentation, pl. 26. this 
"caſe occurs; A. and B. having a right to preſent to a vicarage by 
turns, A. whoſe turn it was, ſuffered the right of preſentation to 
lapſe to the Biſhop, who collated a clerk, upon whoſe death B. pre- 


ſorted, and ĩt was held that he had a goed right ſo to do; for that A. 
by letting the living lapſe to the Biſhop had loſt his turn. Before the 
7 Ann. c. 18. an uſurpation not reſiſted would have been conclufive 
evidence of a right in guare impedit; and the party claiming a right 


of preſentation would, upon the next avoidance, have been put to 


* . 


0 


His writ of right. 
the ſtatute of Ann, the Plaintiff might have claimed the whole 
advowſon, having been allowed to uſurp upen the Defendant in 

the laſt turn, Under that ſtatute, however, upon any went 
avoidance the parties are at liberty to litigate the queſtion as if 
there had been no uſurpation. Soon after the fire of London, a 
caſe aroſe which is applicable to the preſent; vi. The Biſhop of 


London v. The Mercers Company, 2 Str. 925. Fifzg. 247. There 
a guare 4mpedit was brought by the Company for preſentation | 


to the pariſh church of St. Mildred Poultry, and St. Mary Cole- 


El -burſt, in the city of London; the declaration ſtated, that both 


. 


churches were burned down by the fire, and the two pariſhes were 
united by act of parliament, with right reſerved to the patrons 
to preſent by turns, a and that which had the greateſt endowment to 
preſent firſt ; that St. Mzldred's Poultry, had the greateſt ; that 
the Plaintiff had the advowlon of St. Mary Colebunſt, and the 
"Crown of St. Mildred;'whoſe.church was full of Richard Perinchief, 


clerk: :thatWier the union Rigg Charles Second prefented Richard 
z 8... | — 


Fad it not been therefore for the proviſions of 


1803, 
| | 
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FIELD, Oc. 
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Prrinchief D. D. ho died, and ihe King preſented Fubn 77 uliams, 
| who was inſtituted and inducted, and afterwards promoted to the 
| ſee of Chicheſter ; that it then belonged to the King to preſent by 
his prorogative, and he accordingly preſented George Martin; and 


upon his death King .George. the Firſt preſented Robert Bretton ; 

and that upon his reſignation the company claimed a right to pre- 
ſent. The Court held that the Mercers' Company had a right to 
preſent, becauſe the preſentation by the Crown of Williams and 


Martin was but one preſentation, and conſequently the preſenta- 


tion claimed was the fourth preſentation ; though, if thoſe had been 
conſidered as two preſentations, the Company would not have been 
entitled: to preſent, notwithſtanding all the previous preſentations 
by the Grown. . In this caſe it matters not to the Plaintiff whether 
the Court ſhall deem the laſt preſentation by him to have been by 
right or by wrong. If it was by wrong, the caſes ſhew that he 
has not loſt his right to the third turn, by bis uſurpation; and if 
it was by wel * my une been by an of the Defendant 
Oos. 2 
Basley Serie end The argument in ſupport of the demurret 
proceeds on the notion that the right of preſentation claimed vpon 


| the pleadings is an alternate right of preſentation, wis. once in every 


two turns; but that does not appear to be the right claimed. Nor 
indeed, if the right claimed were an alternate right, would the law 
be ſo clearly in the Plaintiff's favour as has been ſuppoſed. The 
caſe-of a preſentation by the Biſhop in the turn of one of ſeveral 
co-parceners in conſequence of a lapſe, does not ſtand on the ſame 
ground as a turn uſurped by one of ſeveral co-parceners ; in the 
former caſe the Biſhop's /preſentee is virtually the preſentee of the 
party who ſuffers the lapſe, though nominally the preſentee of the 
Biſhop, whereas the fame cannot be ſaid of the preſentee of a party 
uſurping. In The Biſhop , London v. The Mercers Company, the 
fourth turn belonging to the Company, and the turn in diſpute 
being the fourth turn, the Court had no other point to decide, and 
were not bound to conſider the caſe of a party uſurping a turn out 
of his order. Indeed in The Grecers Company v. The Archbiſhop 


of Canterbury, 2 Bl. 770. 3 Will. 221. the very point now in dil- 


pate was attempted to be raiſed, but the Court felt it unneceſſary 


to decide it, intimating, however, that it wasnot altogether a Clear 


point. But the allegation of ihe _ of me in the De- 
fendant's 
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ſendant's plea does not amount to an allegation of a right to preſent 
ade in every two turns, beginning by a preſentation on the part 
N of the Plaintiff, but only of a right to preſent once in every two 
turns. If ſo, though the Plaintiff by uſurpation procured to him- 
ſelf the two laſt turns, yet as two new turns are now commencing, 
non conſtat that the Defendant Oafes is not entitled to the firſt, of 
thoſe two turns. The mode of preſenting, as well as the right 
claimed, muſt be preciſely alleged. before the Court can determine 
whoſe turn the one now in diſpute is; and in the old entries, it will 
be found to be ſo alleged. Thus in Winch. Ent. p. 82 5, (a) title 
Quare Inpedit, the right claimed is qudlibet alternd vice, which de- 
fines the, mode of preſenting ſo far as to exclude the poſſibility of 
either party ever preſenting twice together. Again, in the ſame 
book, p. 684, (5) the right claimed is to preſent four turns in every 
five turns, viz, © ad preſentandum ad candem eccigſiam quatuor primis 
turnis vel vicibus 2 mul concurrentibus, in quibuſlibet guinque turns 
vel vicibus proximè concurrentibus vacantibus.” Where advowſons are 
in coparcenary, the mode of preſenting may be regulated by agree- 
ment. Now the fair mode of regulating the right of preſentation 
between two coparceners, would be to give the firſt of the two firſt 
turns to one, and the firſt of the two ſecond turns to rhe other; 
one taking the firſt and fourth, and the other the ſeeond and thixd 
turns. Unleſs it clearly appear upon this record that ſuch is not 
the mode in which the right of preſentation to the church in queſ- 
tion is regulated, the Court will not preſume againſt the Defendant 
Oakes, who has already loft e one turn, | 

Williams in reply obſerved, that the is had th how the 
ne were to genf by alleging that M. Oakes had preſented 


the Court could not preſume any other mode of regulating the 
turns than that which the law impoſes, viz. turn and turn, begin- 
ning from the eldeſt, until an agreement of a different nature was 
ſhewn ; and that none ſuch had been ſhewn by the Defendant 
Oakes, on whoſe behalf it ſhould have been pleaded if it exiſted, 
Lord ALvaNLzy, Ch. J. The. queſtion in this guare impedit ariſes 
upon the third plea only, and upon that plea I am of opinion that 
the Plaintiff is entitled to judgment in favour of his demurrer. 
The plea ſtates that one M. Oakes (under whom the Defendant 
0 Ea. 1680, or Þ 715 in the other edition. 0 Ea. 1680, or 650 in the other edition. 


Vox, III. E claims) 


in her proper turn; but that if that had not been the caſe, ſtill 
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wha in 173 t * was ſeiſed of and i in one moiety of the *, "i 
Mon of the ſaid church, to preſent to the faid'church one turn in 
every two turns, in groſs by itſelf as of fee and right;“ and it pro- 
ceeds to allege that the ſaid M. Oakes, i ip the ſaid year, * preſented to 
the ſaid church, being then vacant, in the proper turn of the ſaid 
M. Oakes.” It then alleges that the next preſentation was by John 
Wyrley, Eſq. (under whom the Plaintiff claims) in the proper 
turn of the ſaid Jobs Wyrley. What are we to conclude from this 
ſtatement, but that the predeceſſors of the preſent | diſputing parties had 
each a moiety of the advowſon, and that each preſented in ſucceſ. 
ſion, which preſentations are admitted to bein their proper turns.” 


Unleſs fome expreſs agreement, ſhewing a different mode of pre- 


ſentation, be brought before the Court, are we not to preſume that 
courſe t to have been purſued which the law points out, v1S. that 


where one party preſents to the firſt turn, he preſents to the third 


turn alſo. The mode in which the preſentations are alleged to 


| have taken place, is evidence of the mode in which they ought to 


continue to take place; and if there be any exiſting agreement of 
a different nature, it ought to have been pleaded. It is too late 
now to call upon the Court to preſume that the party who had the 
firſt turn was to have the fourth, and the party who had the ſecond 
turn was to have the third: any regulation of that kind, ariſing 
out of agreement between the parties, ſhould have been ſtated on 
the record. The plea then proceeds to deduce the title of the 
Plaintiff and Defendant, and to ſhew that the Plaintiff has preſented 
to the two laſt turns, averring, whereby it then and there belonged, 
and till belongs, to the ſaid C. Oakes to preſent a fit perſon to the 


; 4 faid Church.“ But it does not appear whether the Plaintiff pre- 


ſented to the {aid turn by uſurpation, or by agreement between him 
and the perſon whoſe turn it was to preſent; - and on that point the 
plea is too looſe and uncertain. Suppoſing the Plaintiff to have 
uſurped upon the Defendant, Ido not wiſh to give any opinion 


as to what operation that uſurpation would have had upon the 


turn now in diſpute, though as at Present uni, I think that in- 
aſmuch as it was the Defendant's fault for permitting ſuch uſttrpa- 


ton, he muſt ſuffer for his own negligence. It is' not poſſible to 


underftand this right of prefentation as alleged in the plea, to be 
any other than an alternate right; and it is not ſhewn whether the 
Defendant loſt his turn laſt time by the uſurpation of the Plaintiff 


.- * 
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* 3 by his own conſent. The Defendant, therefore, i in this third 


plea, has ſhewn. no bar to the Plaintiff's claim. 
«Heath, J. I am of the ſame opinion. | 
Noale, J. I am of the ſame opinion, on the ground that the 
Defendant's plea is too vague and uncertain. 
© Chambre, J. I bave not much doubt on the pridenal point, 
for if the Plaintiff. did uſurp upon the Defendant, ſtill I think we 
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ſhould hardly ſay that the Defendant may now uſurp upon the 


Plaintiff by way of retaliation. It is not neceſſary, however, to 


conſider that point upon theſe pleadings. The argument reſpecting 


the right claimed upon the plea is "ingenious, but not ſound ; if 


any other than the uſual mode of preſentation had been agreed 
upon by the parties, the Defendant ſhould have pleaded. that 


I. 
Judgment for the Plaintiff. 


-DoumsDar, Demandant, v. Sir RicyarD HudkRES, Bart. and 
JohN BEeDproRD, Tenants. 


Wir oF RicuT. The count was as follows: 2 
"Suſſex, to wit. Jobn Dumſday, by M. C. his Attorney, demands 
againſt Sir R. H. Bart. and J. B. 10 meſſuages, 10 cottages, 30 barns, 
30 ſtables, 30 outhouſes, 20 gardens, 20 orchards, 500 acres of 
meadow land, 500 acres of paſture land, 500 acres of arable land, and 
200 acres of wood, with the appurtenances, in the ſeveral pariſhes 
of Fletching and Worth, in the county of Suſſex, as his right of in- 
heritance, by writ of the lord the King of right; and thereupon he 
faith, that Shadrack Blundell, late of Eaſt Bergholt, in the county 
of Suffolk, was ſeiſed of the tenements aforeſaid, with the appur- 
tenances in his demeſne, as of fee and right, in the time 


Fune 20th. 


In ͤ the count 


of a writ of 
right it is not 
ſufficient to 
ſtate that the 
lands deſ- 
cendedtofour 
women, as 
nieces and 
coheirs of F. 
F. without 
ſhewing how 
they were 
nieces, The 
Court will 
not give leave 
to amend 
the count 

in a writ of 


of peace in the time of the Lord George the Second; late King of [right, unleſs 


Great Britain, to wit, within fixty years now laſt paſt, by taking 
the eſplees thereof to the value, c. and died thereof ſeiſed. And 
the ſaid Jobn Dumſday further faith, that upon the death of the 
faid Shadrack Blundell, the right to the ſaid tenements, with the 
appurtenances, deſcended and eame to one Mary Buſhby (formerly 
Mary Blundcl!\, one Elizabeth Blundell, one Jane Dumſday (for- 
 merly Fant Blundeil), and one Hannah Gregory (formerly Hau- 
wah Blundell), as couſins and heirs of the faid Shudrack Blundell 


hk is to ay, as nieces and cochelts of bite ba Blitidell, who 
"> 7 was 


. favourable 
caſe be mave 
out by affi- 
davit. 


— 
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_ was) ſon” end heir of one Jobs Blundell, who was fon ang 


heir of one other Jobn Blundell, who was ſon and heir of 


one other John Blunde l, which ſaid laſt- mentioned John Blur. 


G was father allo of one Nicholas Blundeil, who was father 


of one Shadrack Blundell, who was father of the ſaid Shag- 


rack Blundell, laſt-above ſeiſed of the ſaid premiſes as aforeſaid; 
and from the ſaid Mary Buſbby, Ekzabeth Blundell, Fane Dumf. 
day, and Suſannah' Gregory, the right to the ſaid tenements with 


the appurtenances deſcended and came to the ſaid Mary Buſbby, 


Jane Dumſaay, and Hannab Gregory, as the ſurviving ſiſters and 
co-heirs of the ſaid» Elizabeth | Blundell, and from the ſaid 
Mary Buſhby, ane Dumſday, and Hannah Gregory, the right 
to the ſaid tenements with the appurtenances, deſcended and came 
to the ſaid Mary Buſbby, Hannah Gregory, and the ſaid Fohn 
Dumſday the demandant, as ſurviving ſiſters, ſon, and co-heirs of 


the ſaid Jane Dumſday ; and from the ſaid Mary Buſbby, Hannah 
Gregory, and the ſaid Jobn Dumſday the demandant, the right to 
the ſaid tenements with the appurtenances deſcended and came 


to the ſaid Hannah Gregory and the ſaid John Dumſzay the demand- 


ant, as the only ſurviving ſiſter, nephew, and heirs of the ſaid 


Mary Buſhby, ſhe, the ſais Mary Buſkby having died without iſſue; 
and from the ſaid Hannah Gregory, and the ſaid John Dumſday the 
demandant, the right to the ſaid tenements with the appurtenances 
deſcended and came to the ſaid John Dumſaday the now demand- 
ant, as nephew and heir of the ſaid Hannah Gregory, who was the 
ſurviving couſin and heir of the ſaid Shadrackh Blundell, laſt above 
ſeiſed as aforeſaid ; and that ſuch is the right of him the ſaid J 
Dumſday the demandant, he offers, To, After ſeveral imparlances 
the following abridgment of the Plaintiff's demand was put in.— 

Suſſex, to wit. Jobn Dumſday, b y N. C. his attorney, demands 


Pee Sir R. H. Bart, and J. B. 4 meſſuages, 3 barns, 3 ſtables, 


4 orchards, and 120 acres of arable. meadow paſture and wood 
land, with the gardens and appurtenances in the ſeveral pariſhes of 


_  Fletching and Worth, in the county. of Suſſex, as his right of inhe- 
ritance, by writ of the lord the King of right: 


And it is. to be 
known that the ſaid: John Dumſday, in the court of the King bere 
made his demand, in the faid writ, of 10 meſſuages, 10 cottages, 


30 barns, 30 ſtables, 30 outhouſes, 20 gardens, 20 orehards, 500 


acres of meadow land, 500 acres, of paſture land, 500 acres of 
arable land, and. 200, acres of wood, with the appurtenances and 


- 
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now 1 his demand 10 the faid.4meſſuages, 3 barns, 3 Rables, 


401 


cchards:: and 120 acres of arable meadow. paſture and wood land, 


with the, gardens and appurtenances, Sc. To this there was a de- 


count, how, or in What manner the ſaid. Mary Buſhby, Elizabeth 
- Blutidell, Fane Dumſaay, and Hannah Gregory, were the nieces and 


ciheirs of the ſaid John Blundell i 


in the ſaid count firſt mentioned, 


and for that the ſaid count is. in other reſpects defeQive, inſuſſicient, . 


- and informal. 5 eil 


_ Bagley, "4 in ſupport, of the i. obj eQed "ha. that e 
 .counta was defective i in not ſbewing how thef four perſons named in the 
ſpecial, demurrer were. nieces of Jobn Blundell ;- and, ſecondly, that 
it was not competent to the demandant in this caſe to abridge his 
demand (a). On the firſt point he was proceeding to obſerve, that 


deſcents are either immediate, as from father to fon, or mediate, as 


| from uncle to nephew; that in the latter caſe, where ſome one 


perſon neceſſarily intervenes between the anceſtor and the heir, the 
demandant is bound to ſtate ſuch intervening perſon, ſince he might 
poſſibly be fubj eck to a difability which might prevent the deſcent, a as 


alienage, attainder, Or. and cited 


when the Court called upon the 


the. bunt: N 5 , oy 6 


Colingword v. Pact, 1 Vent. 415. 
demandant $ counſel to {uppory- 


Bal, Set For the demahdaut, Amd, that the count 254 


not be lypported, but applied for 


leave t6 amend, and cited Beot 


y. Perry, 3 Wi 2 206. 2 Bl. 758. 8. C. where an amendment 


was allowed in emen, and Theol. Dig. lib. 8. c 48. f 21. 


Where the fame was permitted in 


it was the conftarit practice to am end 4 in common recoveries, * 
| which, were in fact real actions. ; : 


, : . * 
l By 1 1 48704 * 1 


- 


(a) 10 5 . 605 EY N 4. Bro. 4b. 4 5 


Mridgewas, Pl. 14. I, Cb. ]. ſaid, „ that i ia 


all caſes where the writ is de libero tenement,” | | 
as in aſlile, the writ is Injuſt 45 Heiß vit cum 
44 Ibero "Yentements Yao ; and f ia -W²it of | 
dower the 'wris is rationabilem .dotem. quad | 
l  contingie 4 Aero tenements, of one 1. 
her -huſband 3] and. 1 wric of right of 
ward, the Int in cuffodiam terne et bæredit; 


io cheſe caſes, and. ſuch like, the demandant - 


may abridge hie plaint or demand and ide 
reaſon is, that although be abridges one acre 
ol land, fill the writ is good 4. 05 le. . 


Vor- HI. 


a writ of dower, and urged that 


1 
4 þ * ' N * 
- &Y Py l 
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mere but in priecips quod reddet, where 


\Abrigge, for then he would falfify bis own 
writ, and where the writ” Is 1tknowledged 
40 pe falſe in part, it mall abate for the 
whole.; and 10 ante 4. tibero tenementa, in 
| 4 and B, the plaintiff cannot abridge in 
3, for then his wit, would be ſaile,??. 


Ab, tit. Abriegemęnt, and, Booth on real 

bien, P- 2995 alſo the tne a 8.— 
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and Another, ther or r Giffer of Pob# Band or daughters of four ſeveral fſters of 
bn Blimaetl: ald with reſpect th the attientment; they obſerved, 


to mike ot à caſe by affidavit; Nyiug that the caſe of dower 


=: that three things are -always favoured in law, life, liberty and 
: dower. The Court therefore only granted à rule to ſhew cauſe for 
| an ämendthent. And on a fubſequent day that rule was diſcharged, 
5 of account of the inſofficiency of the e And 2 was 


5 given for the tenants, "27H 


Fune 22d. 


In an aRion 
af eſcape out 
of execution, 
the declara- 
ration alleged 
that the pr. 
ſoner was, by 
habeas cor - 


pus, brought 


bn before ajudge 
ot K. B. and - 


by him com- 
mi ted to the 
cuſtody of the 
marſhal, “as 
oy by the ſaid 


uit of ba 


% Feat cor 


« hu, and 
*««the faid 


66 commit 


> mentthere- 


© on now re- 


% mining in 


„etne ſaid 


„Coat more 
„ fully ao» 
pers.. 
Held that 
evidence of 
a com mit- 


ment bv a 
jadge ot K. * 


dot nor filed 


of record, 


would not 
 Jupport the <> & 7 bs, in his cuſtody 
any . ieee muſt be erster laid, 


; ation. Hel 


| count of the declaration in which the queſtion aroſe, ſtared, that 


ſaid T. J. afterwards, to wit, on, &c, by virtue of an babeas corpus, 
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we"? Curt thought that the firſt vbjedtion to the tone wes 
dei £668, for thit the four perſbns ſtated to be nieces and cg. 
heirs of John Blindell, miglit Eitlier be four dauglters of one bro. 


hit it wks not of courſe to amel, but thar the demandant out. 


could afford ns authority iti a wit of right ; it being a maxim 


TORNER v. Err BB. 


rs. was an action den che inen as warden of ü the 
Fleet, for an eſcape of a priſoner in execution. The ſecond 


the Plaintiff, by a judgment of the Court of King s Bench, had re- 
covered. A certain debt, together with damages and coſts, againſt one 
T.,Fohnſon, whereof 671. parcel thereof was ſatisfied ; that the Flain- 
tiff for having execution of the reſidue in Trinity Term, 42 Geo. 3. 
ſued a ra, a. out of the ſaid Gourt upon the faid. judgment, di- 
rected to the Sheriff of Middkſex, who took the ſaid T.F. in execu- 
tion, and detained him in cuſtody by virtue of the ſaid writ, until the 


was brought before Sir Sulden Lawrence, Knight, and then alleged | 
that * thereupon the ſaid 7 was then and there committed by 
the ſaid Sir S. Lauenee, to the cuſtody of the marſhal -of the 
Marſhalfca 2 of 00 Hur ſaid lord the Ring,” there to remain at the ſuir 
of the Plaintiff, wotil he thould have farisfied the aid Plaintiff the 
{aid reſſdbe ofthe laid debt, and damages in the ſalch wrir of ra. Ja. 
mentioned 4. by the ſaid writ of habeas cor put, and the laid com- 
' mitgſent. thereon. now remaining in the. ſaid Court more fully 
appears.” It du en farther fthted, hatrhe marſhal detained the ſaid 
„charged with the Tai d Ta. a. at 5 at the ar of the 


eimer 


4 Dake 
3 . 
: - 
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Paint, until ke was by another writ of Babcax corpus ſaed — 

' the Common Pleas, brought before Sir Alas Chambre, Knight, one 
of the juſtices of our lord the King of the Bench, and by him 

eommitted to the Fleet, in execution, until he thould ſatisfy the = 

. reſidue of the debt, and damages in the ſaid ca. a, mentioned, as 

by the Rid writ of ca. /. habeas corpus, and return thereof, and 
eommitment thereon, now remaining in the ſæid Court of our ſaid 

5 bord the King more fully appears; and that by means thereef the 

Defendant, being warden of the Fleet, had the (aid T. J. in exeeu- 


tion for the reſidue of the ſaid debt and damages, until he after= 


' wards voluntarily ſuffered him to eſcape. 

At the trial of -this cauſe before Lord Alvaniey, Ch. 1. = che 
Weſtminſter ſittings after laft Zaſſer term, the Plaintiff, in order te 
prove that part of the declaration which alleged that T. J. was 
committed to the cuſtody of the marſhal, charged with the ca. q., 

called the marfhal of the King's Bench, who produced the writ of 
bubeas corpus, with the commitment of Mr. Juſtice Lawrence in- 
dorſed thereon, but ſtated that the writ was brought from this own 


——— mnt 
Turner 
A 


Ex uss. 


office, not having been filed of record in the Court of Kings 


Bench. Upon this it was -objeQed that the commitment could 


only be proved by evidenee-of a commitment, filed of rocortl in 
the'courtito which the judge belonged by whom the commitment 
Was made; and even if that were not neceſſary in all cafes, ill 
that the Plaintiff, by the terms in which he had alleged the com- 
mitment in his declaration, had tied himſelf up to ſuch proof. 
Lond Auanley being of tliis opinion, nonſuited the Plaintiff. 
Arule Mi for ferting aſide this nn TG * 

on former Bay, 


_ "Shepherd and Byjt, Serjts. now. ſhewed cauſe.” Firſt, a commit- 3 5 | 


ment muſt be ptoxed by matter of record. The Court cannot 
_ take notice of a party being in cuſtody, unleſs he appear to be ſe 


dye records of the Court. In Holland v. four others, 'Cro. Elia. 


605, the:Plaintiff brought an appeal of murder againſt the De- 


pearocl at the / bar, whereupon the Plaintiff having diſeovered a, fault | 


in the weit, would Have: declared againſt them in eufodis Mare 5 


chal: but the'Qourt ſaid e that the appeatance of the Defendants 
dich not make. them an enfledid, Mare/challj, unleſs there be a record__ 
| tur * 8 
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fendants b original, : at the return of which the Defendants ap- | 
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x 1803. 15 the caſe. of Wightman v. Mullens, 2 Sir. 1226; which was an 
T action againſt che marſhal for an eſcape, the declaration averred 
5 W a commitment by Sir William Chapple, * * as by the ſaid commitment 


may more at large appear.” And upon ſpecial demurrer, the de- 
claration was holden to be bad, for want of ſhewing a commitment 
of record, «the -Court ſaying, « he is not in point of law in the 
| marſhal s: cuſtody until the commitment 1s entered. of record,” It 
is true that in Wate v. Briggs, 1 Ld. Raym. 35. S. C. 2. Sall. 565. 
| the ſame objection was over ruled on general demurrer; but it 
f may be obſerved, that the objection could not have Prevailed in 
: ightman- v. Mullens, even upon ſpecial demurrer, if the proof of 
0 commitment not of record would have been ſufficient to ſuſ. 
tain the action. The difference between a general and a ſpecial de- 
1 3 murrer, only relates to the form of pleading. - And whatever omit. 
| q | Hons may-have been made in the pleading, the ſame proof is always 
N neceſſary to maintain the action. Thus, if an action be brought upon 
a judgment, and the plaintiff omit to add praut patet per recor dun, 
he Defendant can take no advantage of ſuch omiſſion, unleſs he 
demur ſpecially; yet the Plaintiff muſt prove his judgment by a 
copy of the record, in/the ſame manner as if it had been alleged to 
be of record. In this caſe it was the duty of the Plaintiff to have 
completed the record before he brought his action; had he done 
ſo, the record would have related back to the day on which the 
| priſoner was committed by the judge. In the caſe of Nirl v. 
French, 1:Z/þ. M P.Goſc'81. which was an action for a mali- 
cious arreſt, the Plainüff, in order to prove that the firſt ation 
Was at an end, produced an ordet of a judge to ſtay proceedings ; 
and Lord Kenyon inclined to think the evidence inſufficient. Se- 
condly, the Plaintiff has rendered proof of. commitment of record 
veceſſary, by the averment Which he has, introduced. The diſtinc- 
tion between immaterial anf i impertinent avermegts is now per- 
| -fealy ſettled.” If the whole averment might be ſtruck out without 
deſtroying the cauſe of action, the averment is impettinent, and 
need not be proved, But if the whole cannot be ſtruck out, 
though: a part of i it need not have been ſtated, the averment muſt 
be proved as laid. Admitting, therefore, that a commmutitur not en- 
Z record would have been ſufficient to ſupport the action, 
Fet as it was neceſſary to allege a commitment: of ſame ſort; and 
dhe Plaintiff has thought proper” to aver A commitment of. record, 


12 he 
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4 "Ws not at liberty to prove any other ſpecies of commitment. 180g. 


- This diſtinction was ated. upon in Savage v. Smith, 2 Bl. 1101; Fer 
and Brifow v. Wright, Doug. 665. ed. 2. and was recognized by 1. 
Lawrence, J. in Williamſon v. Allinſon, 2 Eaft, 452. we ed | 
Vaughan a and Bayley, Serjts. ſhewed cauſe. Firſt, it was altogether | | + Fo 
unneceſſary, inthis caſe, to aver a commitment of, record. There 
+; a diſtinction between thoſe caſes where the Defendant being 
already in the cuſtody of the marſhal, the Plaintiff afterwards 
charges bim in execution, and thoſe where the Defendant being 
in execution at the Plaintiff” s ſuit, is removed by habeas corpus into 
the marſhal's cuſtody. In the former it is neceſſary to enter the 
commitment of record, but in the latter it is not. If the Defendant 
be already in the marſhal's' cuſtody, it is neceſſary that the plain- 
tf ſhould do ſome act in order to ſhew his election to charge him 
in execution, before he can maintain an action againſt the marſhal 
For an eſcape. The neceſſity of ſome act being done to ſhe w the 
Plaintiff s election in ſuch caſe was eſtabliſhed in Mason v. Sutton, 
1 Salk. 272 and Fotterel v. Philby, 3 Burr. 1841; and probably 
| the caſe of Wightman v. Meullens, where it was holden neceſſary on 
ſpecial demurrer, to add the words rout patet per recordum, was a 
euſe in which the party was in cuſtody before he was charged in ex- 
ecution by the Plaintiff. But where the Plaintiff has completed his 
execution before the Defendant'is committed to the cuſtody. of the 
-marſhal, there ſeems to be no reaſon why he ſhould be obliged to 
enter the commitment of record. The Defendant being legally in 
execution, the Plaintiff has 4 a right to expect that he will be ſafely 
kept notwithſtanding any removal by habeas corpus. The Plaintiff 
is no party to the habeat corpus, nor has he any notice of i it; and 
as his election to take the Defendant in execution has been vid 
previous to the removal of the Defendant by habeas corpus, it 
ſeems to be equally unneceſſary and unreaſonable to require that 
he ſhould enter the commitment of record. Secondly, if 'it was 
not neceſſary to aver the commitment to have been of record, 
the averment of a commitment has been ſufficiently proved, | —- 
that part of the declaration which fates, that che commitment 
remained in the Court of King's Bench, may be rejected Wo Os 
Turpluſage. * In TFeppin v. Solomons, 5 7. R. 496, it was held, 75 We 
. that'an averment, without which the declaration would be per- 
fed, need not be proved,” Now it appenrs' from the cafe of. 
You, WS SE," mar 
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e only matter of inducement. The caſes cited do not apply. With 
reſpect to the caſe in Cro. Eliz. though the Defendant was at the 


bar of the King's Bench, it was not proved by any evidence, that 


csEB IN -TRINITY TERM | 


u v. r- that * declaration bs Ale cle would lane 1 
perfect, if the averment that the commitment remained in the 
Court of King' s Bench bad been omitted, for the commitment ; is 


he was committed to the cuſtody of the marſhal, and conſequently | 
the Court could not take notice that he was in ſuch cuſtody. The 


5 contract ſtated in Briflow v. Wright, being an entire thing, it waz 


| incumbent on the Plaintiff to prove his contract as he had laid it, 


2 The caſe of Savage v. Smith, was an action by an informer againſt 


a ſheriff's officer, for exaQing. illegal fees upon a ,. fa,; and as he 


averred that the i. a. iſſued upon a judgment previouſſy deſeribed 


in the declaration, he was bound to prove that judgment, though 
he need not have ſtated the judgement at all. 
Lord ALVANLEY, Ch. J. It was clearly neceſſary to prove a com- 


"RS mitment of T. Fobnſon to the cuſtody of the marſhal. Without an 


allegation of ome legal commitment the declaration would have 
been, bad, and in order to maintain the aQion that allegation muſt 
be proved. If then the whole averment reſpecting the commit- 
ment to the marſhal, could not have been ſtruck out of the decla- 
ration, the queſtion is, Whether it was not incumbent on the Plain- 


tiff, to prove the commitment as alleged; that is to ſay, not 


merely a commitment on paper indorſed by Mr. Juſtice Lawrence, 
but a commitment remaining of record in the Court of King's 
Bench? Let us firſt conſider whether a commitment, not of record, 


would have been a good commitment. 1 do not underſtand the 


diſtinction which has been attempted as to the neceſſity of enter- 


ing on record commitments on meſne proceſs, and not entering 
commitments i in execution. It is true that the report of Wight- 
man v. Mullens,' does not ſtate that the commitment was in exe- 
cution, but only that the party was committed by Sir V. Chapple + 


at the ſuit of the Plaintiff, as by the ſaid commitment may more at 


large appear. There the Court was of opinion, that a commitment 


not of record was no legal commitment, and that the Plaintiff 


might as well have alleged no commitment at all. It does not 


appear to be material, whether the commitment were on meſne 
. proceſs, or in execution; but that caſe ſtrikes me to be a complete 
; n for ſayings that the act of a GS Judge, unleſs opts: 


dy 
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| bythe court to which he belongs, i is of o validity. * As the cbm 
J do not fit in vacation, many things are gone by the judges indivi- 
— qually3 Hut their acts, when recognized, become the acts of the 
court: and 1 believe ther is no inſtanoe in which effect tas been 
© giyen to thoſe acts in an action at law, unleſs they have deen pre- 
"viouſly put upon the records of the court. The courſe of plead- 
ing affords the ſtrongeſt proof of this doctrine, it being the. eon 
Rant practice to allege a commitment of record: and in the caſe 
of Wightman v. Mullens, the declaration was holden bad upon 
ſpecial demurrer for want of ſuch an allegation, It is aſked, who 
is to enter this commitment of record? I fay the plaintiff is to 
enter it if he wants to avail himſelf of the commitment, and on his 
application the Court of King's Bench would compel the marſhal 


entitled to make thoſe claims. I am therefore of opinion, that the 


not been an allegation of a commitment now of record. But even 
if ſuch an allegation had not been neceſſary, (though on this point 
I ſpeak with great deference to thoſe who are better {killed in the 


_ _ gation ſuch as to have required proof of a commitment of record ; 
for the plaintiff having ſtated a commitment of a particular kind, 
was not at liberty to prove a commitment of any other 3 
though the particular deſeription might have been unneceſſary. The 
caſe” of Savage v. Smith, and the other caſes, proceed upon this 
principle, that where the whole of the allegation is unneceſſary, 
there it may be ſtruck out. With reſpect to the caſe of Mi liamſon 
v. Alliſon, the knowledge of the Defendant was perfectly immaterial, 
and in caſe of a fort all the aggravation need not be proved. We, 
all know, that if a party derive his right of action againſt 70. 
debtor through a variety of deeds, inſtead of charging him gene- 
rally by virtue of divers meßie aſſignments, he muſt prove the 
deeds ag Rated. 80 if a party claiming under a demiſe, ta ke upon 
5 himſelf to ſtate a dewiſe by indenture, he muſt prove bis allegation 
thovgh a general averment of a gemiſe would A been ſufficient. 
gd | 33 For 


| Ert 


wo alliſt him in making this entry: for if the act of. the ſingle | 
judge be a lawful act, no doubt the Court will not only recognize 
that aQ, but do any thing in their power to make it effectual in 
ſupport of any claims ſought to be derived under it, by perſons 


| allegation of the commitment would have been imperfect, if it had 


ſtience of pleading than myſelf,) (till I think the form of the alle 
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rally. For if the commitment be ſtated to be of record, it ſball 


reſpect 40a commitment, as with reſpect to an execution. 


GASES tn TRINITY TERM. 


"or theſs reaſons. 1 am. of vpinion," -that even on the ſecond ground 
thenonſul ought'to de ſuſtajned., . 4 - 

Her, J. Lam of the ſame on \"both . It is 
clear that an action for an eſcape cannot be maintained without A 
commitment; and che firſt queſtion is, Whether it be neceſſary that 
ſuch commitment ſhould be entered of record, or whether the ſig- 
nature of a judge be ſufficient? For certain purpoſes the ſignature 
. the judge is ſufficient; it is a warrant to the officer to enter the 
commitment of record. In the ſame manner if a judgment be 
sed, it 1s ſufficient for certain Purpoſes: but if an action be 
brought upon that judgment, the record muſt be made up and 
produced. This affords an anſwer to the obſervations which have 
been made reſpecting the practice of the officer keeping the com- 
mitments. He keeps them until they are called for ; but when 
called for he muſt enter them. With reſpect to the ſecond point, 
. the commitment has been deſcribed in a particular manner, in 
a neceſſary. and material averment, it muſt, according to all the 
' caſes cited, be proved as it has been deſcribed. 5 | 

Rook, J. I am of the ſame opinion upon both points. I am 
ty no means prepared, however, to ſay that it is neceſſary in a de- 
claration of this ſort to aver a commitment of record. It rather 
appears from ſome caſes that a commitment may be ſtated gene- 


not be tried by the record, but per Pais, it being matter of fact not 
coneluſive upon the party. This appears from Middleton v. Manu- 
_ captors ,  Sylveſier, 1 Sid. 216, and Conny v. Jacob, 1 Sid. 220. 
where it is ſaid, that if a commitment on record were concluſive, 
it would be in the power of any attorney. to make an entry of a 
commitment on record, though the party were not in cuſtody. 


The record: therefore, not being concluſive, it does not appear to 
me to be neceſſaxy to ſtate it in a declaration for an eſcape; but 
fill, whether the commitment be ſo ſtated or not, it muſt be 
proved by an entry of record as appears from Rex v. Povey, 
1 Sid. 237. It is as neceſſary to make the record complete with 
Before 
the, Plaintiff can maintain an adlion, he muſt prove a complete 
title by ſhewing, that the party was in the legal cuſtody of the 
marſhal, hes: mult be oft: a commitment — recard. It i is aſked 


. ub 
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who is to make the entry? The anſwer. - ether ME plaĩmiff 
muſt do it himſelf, or if the marſhal ſhould refuſe to permit him 
ſo to do, he muſt apply to the Court, who would compel their 
officer to permit him. Though the officer is allowed to keep the 
_ commitments. far his own ſecurity, he will not” be allowed lo to 
keep them as to diſcharge himſelf from an action of eſcape. It 
ſeems to me that both reaſon and authority concur in requiring, 
that the commitment ſhould be entered of record. If, however, 
- this be doubtful, ſtill L am of opinion, on the ſecond point, that 
the commitment ought to have been proved as laid. I cannot think 
that part of an averment can be conſidered as material, and the 
other part as ſurpluſage. As the Plaintiff in this caſe has taken 
upon himſelf to ſtate a commitment of record, he was bound to 
prove a commitment of that deſcription, and having failed to do 
ſo, I think that the nonſuit was right. | 

ChAMBRE, J. I entirely agree with the reſt of the Coun, In 
the courſe of the argument, we have been led to conſider the diſ- 
tinction between that which is matter of inducement, and that which 
is the immodiate cauſe of action. But the caſes upon that ſubject 
relate merely to the manner of averring different inſtruments in the 
declaration; and indeed the language of thoſe caſes does not 
appear to me to be very correct. But although the commitment, 
in @ this caſe, be matter of inducement, it cannot be ſaid to be imma- 
terial; it is as much the foundation of the action as the act of 
pn itſelf ; it is the firſt Kone in the action. The caſes which 
relate to the neceſſity of proving particular averments, only diſtin- 
guiſh between that which is material and that which is impertinent ; 
but make no diſtinction between that which is inducement and that 
which is the immediate cauſe of action. It is alſo ſaid in ſome of 
the caſes, that where matter of fact and matter of record are united 


If a prout patet per recordum be not ſtated, it is merely matter of 
ſpecial demurrer; but though if it be not ſpecially demurred to 
the declaration is good, ſtill it muſt be proved. Suppoſe an action 
brought on a judgment, and prout patet per recar dum be omitted ;. 


ſtated. Can it be ſaid that a Defendant would not be at liberty to 
deſert the matter of fact, and put his defence upon the want of a 
+ Vor. III. 7 CY U record ? 


in the declaration, the Defendant may blend them upon a plea of. 
ad gebet. But do thoſe caſes ſay any thing reſpecting the proof! ? 


there muſt, nevertheleſs, be the ſame proof £ given as if it had (dg 
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1803. ia He might refer the iſſue to the Court upon that defect 
Tr for there would be no cauſe of action ariſing from the judgment, 
FR. if there were no record of a judgment. We now come to the queſ- 
tion, Whether i it be abſolutely neceſſary that the committitur ſhould 

be entered of record before legal evidence can be produced? 8e. 
veral authorities have been cited to ſhew that it is neceſſary, and 
none have been cited to the contrary. No reaſon has been adduced 

to ſhew that there is any diſtinction between this act of a judge out 
of court, and any other order by a judge out of court. Now in 
all caſes the acts of a fingle Judge out of court muſt be recogniſed 
by the Court in order to give them validity; nor can they be con- 
ſidered to be the acts of the Court until they be entered of record. 
Perhaps inſtruments of this ſort, are not, ſtrictly ſpeaking, records, 
but for the purpoſe of the preſent argument they may be ſo con- 
ſidered, and whenever circumſtances require that they ſhould be 
legally proved, they muſt appear to be filed of record. The caſe 
in Cro. Eliz. as well as that of Wightman v. Mullens, are deciſive 
of this point; and before we get rid of thoſe authorities, we muſt 
be furniſhed with ſome principle of law upon which we may 
decide contrary to them. But though it be {aid that the commit- 
ment is only the act of a fingle judge, ſtill it muſt be remem- 
bered that his act is the act of the Court to which he belongs; ; and 
indeed the writ of habeas corpus being returnable before the chief 
juſtice, unleſs the ſingle judge a& for the Court to which he 
belongs, and his act be adopted by the Court, it would ſeem to be 
without any authority. On this part of the caſe, therefore, I am 
clearly of opinion that the nonfuit was well warranted. If it were 
neceffary to go further, I ſhould ſay that the latter part of the aver- 
ment, which the Plaintiff contends may be laid out of the caſe, 
is not capable of being ſeparated from the former part, or treated as 
animmaterial and diftin& averment. It is a deſcription of the in- 
ſtrument of commitment, and muſt be conſidered in the ſame way 
as if it had been alleged i in an earlier part of the ſentence. The 
averment amounts to this, viz. that by a record of the Court of 
King's Bench, T. J. was committed to the cuſtody of the marſhal. 
The latter words being deſcriptive of that which was a neceſſary 
part of the cauſe of action, how can we vary from that deſcription? 
The caſes on this ſubje@ are confined to CeetIptions: of contraQs, 
though it has ſometimes been ſaid that a contract is an entire thing 
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in order to diſtinguiſh caſes of that fort from others. But an in- 1803. 
| hat * o | A . N 5 TY | : | 
frument of commitment is alſo: an entire thing. In Savage v. Fus 8 | 


Smith the Plaintiff having deſcribed the feri faciat as founded on a = 
particular judgment, and having failed in proving the judg- 
ment was nonſuited; for the Zer: facias, ſo deſcribed, was an b | 
entire thing. A ſubſtantial part of the inducement-to the action 
having been alleged, and not proved, the Plaintiff was prevented 
from recovering. That caſe has been cited with approbation in 
the King's Bench, and even ſuppoſing it not to be neceſſary that 
the commitment ſhould be entered of record, I cannot diſtinguiſh 
that caſe from the preſent. -It ſeems to me indeed, that no injury 
can ariſe to any one from requiring that the commitment ſhould be 
entered of record. The marſhal, in whoſe poſſeſſion the inſtru- | 
ment remains, may put -it on record if he ſhall have occaſion to 
make uſe of it, and if it ſhould become neceſſary for any other | 
perſon, ſuch perſon, if the marſhal ſhould refuſe, may apply to the 
Court, Who will . compel their officer to do what is right, and 
when the commitment is onee entered of record, it refers to the 
time of the original order. This nonſuit therefore appears to me 
to have been perfectly right, | 

. | Rule diſcharged. 


SMITH and Another, Aſſignees of R. DRAKE and EBENEZER June 28th. 
SGS GoDpDaRD v. WILLIAM GODDARD. 1 
TREFSIT. The firſt | count of the declaration ſtated, that the 1 12 


©. Defendant, before R. Drake and E. Goddard became bank- * | 
rupts, was indebted to the ſaid R. D. and E. C. for money had 4. commit- ' 
and received to their uſe, and being ſo indebted promiſed to pay. 8 } 


The ſecond count ſtated, that after the bankruptcy of R. B. and | xr 


after which 


E. G. the Defendant was indebted to the Plaintiffs, as aſſignees, for Nef 
+4 4 N ed an 4 
money had and received to their uſe as ſuch aſſignees, and being of baakrope- | 
ſo indebted promiſed to pay. There was alſo a third count, on an l | 
| | zen. | | i | 1... Of bankrupt- | 

account ſtated betweenthe Plaintiffs, as aſſignees, and the Defendant. e HE 


The Defendant pleaded non-afſump/it, and gave a notice of ſet-off. he bouſe paid Fe | 


| to C. a cre- 
ditor of the houſe, at his requeſt, 5581. and after both acts of bankruptcy 51. more. The aflipnees, under 
ajoint commiſſion againſt A. and B. brought an action againſt C. to recover theſe ſums of money, and 
declared, .firit, for money had and received to the uſe of A. and B. before they became bankropts; ſecond 
for money had and received to their own uſe, as aſſignees of A. and B. after the bankruptcy of A. and B., 
and third, for an account ſtated with them as ſuch aſſignees; held, that under this declaration the aflignees 99 
were only entitled to recover the gl. paid after the bankruptcy of both partners. Semb. that if they had [1 
declared for money had and received to their uſe, as aſſignees of A. they might have-recovered one moiety of 
dhe 5581. paid between the two acts of bankroptcy. | | | % | 

EAA | At 


* 5 
* 
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1803, At the trial before Lord Atvantey, Ch. J. at the We Amin her littingy, 
5 after laſt Hilary Term, it appeared that R. Drake and E. Goddard 
1285 1 aan carried on buſineſs in partnerſhip, that E. G. committed an ad orf 
| Goppaky. bankruptcy on the 8th of February, 1802, and R. D. on the 17th 
of the ſame month in the ſame year; that a few days previous 

to the firſt act of bankruptcy, a large ſum of money was paid int 

the houſe on account of the Defendant ; that between the 8th and 

17th. of February ſeveral ſums of money, amounting to 5581, were 

paid to the Defendant, by a clerk of the houſe, in . conſequence of 

the former having inſiſted on ſuch payment, there being evidence 

to ſhew that he was acquainted with the inſolvent ſituation of that 

'houle ; j that on the 28th of February 51. more were paid to the 
Defendant; chat up to the 17th when R. D. became bankrupt, 

the balance of accounts between the partnerſhip and the Defen- 

dant continued to be i in favour of the latter, and that the trade con- 

tinued to be carried on by the bankrupts till the 15th of March. 

The Plaintiffs were aſſignees under a joint commiſſion againſt R. 

Drade and E. Goddard. The jury found a verdict for the Plain- 

tiffs for 5031. but liberty was reſerved to the Defendant to move 

that a nonſuit mi ight be entered, if the Court ſhould be of opinion 

the. the Plaintiffs were not entitled to recover any thing, or that 

the verdict might be entered on ſuch count, and for ſuch ſum as 

| the Court ſhould think the Plaintiffs entitled to recover. 
Accordingly Praca, Serjt, obtained a rule ii upon two grounds; 

firſt, that neither of the counts. in the declaration was ſo framed as 

to entitle the Plaintiffs to recover, becauſe the money being paid to 

the Defendant after the act of bankruptey committed by E. Cod- 

 gard, but previous. to that committed by R. Drake, the Defendant 

was not indebted to, the partners. before their bankruptcy, as alleged 

OPS, the firſt count; nor to the aſſignees after the bankruptey of 
both, as alleged in the ſecond count, for R. Drole being ſolvent 


| when the money was pad to the Defendant, it was money re- 
ceived by the Defendant to the uſe, of the Plaintiffs, as aſſignees of 

E. Goddard, and to the uſe of R. Drale, Secondly, that as the 
balance, when R. Drake became bankrupt was in favour of the 
Defendant, the aſſignees could not recover on any demand prior 

to R. Drate 8 bankruptey, ſince the 5 Geo. 2. c. 30. /. 28. directs the 
aſſignees to ſtrike a balance when there have been mutual debts 
or credits, and that balance muſt be taken at the time when both 

| 888 ang | 15 " Partners 


* 
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partners | become bankrupts, and that at a'l events therelare, the 1803. 
Defendant mult be allowed the money received by the bankrupts 2 
on his account, before the bankruptcy of either. and Another, 


.. Beſt, Serjt. now ſhewed cauſe, The authority of the clerk who Govparo. 
paid the money to the Defendant, having been derived from the 
partnerſhip of Goddard and Drake, and that partnerſhip having 
been diſſolved by the act of bankruptcy of the former, the money 
muſt be conſidered as having been paid without authority, and 

- ought therefore to be refunded. At all events, however, the Plain- 
tiffs are entitled to recover one moicty of the 558/, paid ſubſequent 
to the bankruptcy of E. Goddard, as well as the „. paid after the 
bankruptcy of Drake. The ground upon which one of two part- 
ners in trade is authoriſed to diſpoſe of the partnerſhip effects, is 
that of implied agency. Though one tenant in common of a per- 
ſonal chattel be entitled to take poſſeſſion of the whole, yet he 
cannot convey more than a molety of the intereſt; if therefore, 
one of two. partners become bankrupt, as the partnerſhip is thereby 
diſſolved (a), no agency can any longer be implied; conſequently 
the ſolvent partner can diſpoſe of no more than his moiety of the 
property. Upon the bankruptcy of E. Goddard, therefore, a moiety 
of the partnerſhip property paſſed to his aſſignees, who became 
tenants in common with the ſolvent partner. The aſſignees, under 

a2 joint commiſſion, are entitled to the joint and ſeparate property 
of both partners; they have no ſpecific character as aſſignees of 
each partner, but if any property belonging to one of the partners 
has been made away with, they will be entitled to ſue for it as 
aſſignees, under a joint commiſſion. Nothing more is neceffary 
to be ſhewn, than that the property was veſted in them at the 
time the ation was brought. Nor can there be any ſet- off under 
the ſtatute in this caſe 3 for the debt, upon which the Plaintiffs 

| ſue, aroſe ſubſequent to the ad of bankruptcy of E. Goddard, 
whereas that which the Deſendant claims, was incurred previous 
to that event. If a ſet- off were allowed in ſuch caſe, the effect 
would be to enable one bankrupt partner, after an act of bank- 
ruptey committed by himſelf ta pay a partnerſhip debt to a favourite 
creditor, without the poſſibility of che aſſignees obtaining redreſs; | 
for to any action brought by the aſſignees, a ſet-off ariſing out 


0 See Smith v. vlokes, by 25. 3633 wad Smith v. Aurial, 14. 2 #740 
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the act of bankruptcy by which the commiſſion is ſupported, and 


come bankrupt, and the ſame aſſignees be choſen for both. For 


perſons being choſen aſſignees under both, brought an a&ion 
againſt C. for debts, due to the ſeparate eſtates of each; it was 
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of the ſtate of accounts between the creditor and the two partner, 
would-be reſarted to as equivalent to the whole demand. 
Praed, Serjt. contra, The 5 Geo. 2. c. 30. * 28. =" that 
when there have been mutual debts or credit between the bank. 
rupt, and any other perſon, before me time of the bankruptcy, an 
account ſhall be taken, and the balance only ſhall be paid. Theſs 
mutual claims are not in the nature of ſet- off; but the balance 
only is the debt. If then an account is to be taken up to the 
time of the act of bankruptcy, the Plaintiffs in this caſe are not 
entitled to recover any thing. For at the time when Drake be. 
-came bankrupt, the balance of accounts ſtill remained in favour 
of the Defendant. It is true that the ſtatute does not expreſoly 
direct up to what time the account ſhall be taken, where ſeveral 
partners become bankrupt: but in the caſe of a joint commiſſion, 


under which the aſſignees are authoriſed to ſue, is not complete, 
until all 'the partners have become bankrupt. If the aſſignees claim 
the money paid to the Defendant as a debt due to the eſtate of 
Goddard and Drake, they muſt allow in account all ſums of money 
due from the eſtate to the Defendant. If on the other hand they 
claim one moiety of the money paid as due to the ſeparate eſtate 
of E. Goddard, and the other moiety, as due to the ſeparate eſtate 
of Drake, they ought to have framed their declaration accordingly. 
Indeed, in ſuch caſe the two demands could not be joined in the 
ſame action. Where two perſons have demands upon a third in 
ſeparate rights, they ought to ſue ſeparately; Grabam v. Robertſon, 
2 T. N. 282. Nor will it make any difference if both creditors be- 


where two commiſſions iſſued againſt A. and B. and the ſame 


holden that ſuch debts ought to have been made the ſubjea of diſ- 
tint actions; Hancock v. ene 37 T. R. 433- 
1 Cur. adv. vult, 


On this day the opinion of the Court was delivered by 
Lord ALVANLEY, Ch. J. This is an action for money had and re- 
ceived, brought by the Plaintiffs as aſſignees of two perſons i in part- 
nerſhip, and the money in diſpute was paid by the perſon who acted 


0 clerk i in the partnerſhip concerns after an act of bankruptcy com- 
44. | mitted 
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mitted by one of the perſons, but before an act of bankruptcy com- 1803. 


— — 


mitted by the other. With reſpect to the 5/. paid after the bank - | 5,15 
ruptey of both, the Plaintiffs are clearly entitled to a verdict for *** 485 
that ſum; and the only queſtion we have to decide is, Whether Gopyany. 
the aſſignees can recover the money in diſpute under a count for 

money had and received to the uſe of the Plaintiffs, as aſſignees of 

both parties? Another queſtion has been raiſed in this caſe, which 

it will be for us to decide, ſhould it be brought before the Court - 

-ypon another occaſion. We are of opinion, that in this caſe it is not 

poſſible to contend with ſucceſe, that the Plaintiffs ought to recover in 

the way in which they have declared. No doubt the Plaintiffs are 

joint alſignees of both the partners, and as ſuch they might have ſued 

for money had and received to the uſe of each; and if there had 

been a count for money had and received to the uſe of the Plain- 

tiſfs as aſſignees of the partner who had committed an act of 
bankruptcy at the time the money was paid, they might perhaps 

have recovered one moiety. On this, however, we do not mean 

to give an opinion. It is clear that after the bankruptcy of Cod- 

dard, the clerk was the agent of ſuch perſons as ſhould be choſen 

aſlignees of his eſtate, as well as of Drake, who was then abſent. 

But we think that upon the preſent declaration there is no pretence 

for faying that the Plaintiffs ought to recover. 5855 

Per Curiam, Let a verdict be entered for : 5h, 


— 


i 
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Scorr and Others, Aſſignees of BERKLEY, a Bankrupt, v. PETTIT, Je 25th. 


Eran tor goods. The cauſe was tried before Lord Alvanley, 
Oh. J. at the Guilaball fittings, after laſt Eaſter Term, when - in 


the following facts appeared in evidence: | 200: $9900 
5, The goods in queſtion had been ordered by the bankrupt who warded from 
was a merchant in London, of Meſſrs. Wallers of Mancheſter, and Aid 8, 
were forwarded by them, directed to the Bankrupt at the Bull and 18 


Mouth Inu, on the 16th of March 1802. On the 23d of March lan London, 


| in conſe- 
"quence of a previous order from bim. On the 244 of the fame: month, the goods were ſent to the De- 
'fendant's houſe as the packer of A, the latter having given no direction at the Bull and Mouth Inn reſpect- 
ing theſe particular goods; but having given a general order that all goods addreſſed to him ſhould be 
ſent to the Defendant; 4 having no Warehouſe of his own. On the-Hth of March A committed an act 
- ef bavkruptcy. * When the goods arrived at the Defendant's they were booked to the account of 4, and 
the Defendant nor. knowing of ..4's bankrupicy, unpacked the goods to-aſcertain the contents. On the 
31ſt of March the goods-were elaimed by the conſignees, and en the day after by the aſſignees of A. 
--gppſiwhom a commiſſion had been take v P. Held that the tragſitut of the goods was at an 
end when they arrived at the Defendants houſe ; and conſequently, that the Plaintiffs, as the aſſignees 
AA, were entitled to recover them in an action of trover. 5 

X | | , the 


by 
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1803. che ed were ſent Roni the Bull and Mouth Inn to the Defend- 
7 ant's houſe, who was a packer; not in conſequence of any orderg 
and gone, reſpecting thoſe particular goods, but in conſequence of a general 
Parmar, order from the bankrupt to ſend all goods directed to him to the 
Defendant's houſe. On the 11th of March, the bankrupt, Who 

lived in lodgings and had no warehouſe of his own, abſconded, 

leaving no clerk. to accept goods or orders for him. On the ar- 

. rival of the godds at-the Defendant's houſe, they were booked for 

the account of the banktupt ; and the Defendant not knowing 

that the bankrupt had then abſeonded, and not having any direc- 

tions from him reſpecting the goods, cauſed them to be unpacked. 

with a view tb aſcertain of what they conſiſted. On the 31ſt of 
Mareh, Meſſrs. Waller having learned the ſituation of the bank- 

rupt affairs, claimed the goods from the Defendant, and on the 

day aftet they were demanded by the aſſignees. The Defendant 

being indem nified by Meſſrs. Wallers, refuſed to deliver the goods 

to the Plaintiffs.” The jury found a verdict for the Plaintiffs, but 

liberty was reſerved to the Defendant to move for a new trial, or 

that a nonſuit might be entered. SES SK | 

Bet, Serjt. having accordingly obtained a mul n 10 on a . 

day, was now called upòn to ſupport his rule. When tbis rule 

was obtained, two grounds were ſuggeſted, 1ſt, that as the goods 

were not ſent from Mancheſter till after the bankruptey of Berk- 

ley, his bankruptcy might be deemed a revocation. of the previous 

order, and conſequently, that no right veſted in the Phantiffs, 

This point he now abandoned, ſaying, that though ſuggeſted 

by the Lord Chief Juſtice before whom the. caſe was tried, yet 

he felt it too late, after the many decided caſes in which a ſimilar 

_ circumſtance had-occurred,, without effecking any alteration i in the 
light of the aſſignees of the bankrupt to claim goods on their arrival, 
wart to make this objection, however | deſirable i it might be to eſtablich a dif- 
ſerent rule from that which had hitherto prevailed]. 2ly, That the 

tranſitus of the goods was not at. an end when they were demanded 

by Meſſrs. Wallers. Before the right to ſtop in tranſit uu can be de- 

feated, it muſt appear that the goods have come to the poſſeſſion of 

the vendee. It is true, that in Ellis v. Hunt, 3 . R. 464, where the 

Arann ſtus was holden to be at an end, che aſſignees of che vendee bad 

not taken actual poſſeſſion, but the meſſenger under the commiſſion 

had. done an act which was een to taking bytes, by put- 

a i= 4 97 n ting 
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co bis mark upon them. In Hunter *. Bealey cited! in the above 
caſe, it was determined, that the vendor had a right to top goods 
which remained in the cuſtody of the carrier, though the vendee 
| having received” notice of their arrival, had given orders to the 


carrier reſpecting the "diſpoſal of them, and though the carrier : 
himſelf had done ſome acts towards carrying thoſe orders into exe - 
cution. $6 in Hunt v. Ward, alſo cited ia Elli v. Hum, where 


goods had been ſent by orders from the vendee to a packer, the 


latter was conſidered as à middle man (between the vendor and 
vendee Though a packer be the agent of a vendee, yet he is not 
ſuck an agent as can receive the goods into the ſtock of the vendee. 
Ta the caſe of Hodgſon v. Loy, 7 T. R. 440, where goods, remained 


in the hands of a Wharfinger, it was held that the right to ſtop in 


tranſſiu continued, though the wharfinget had general directions 
from the vendee to forward ſueh goods as ſhould be received on 
his account to a particular perſon. Both a wharſinger aud a packer 
rereive goods for the mere purpoſe of forwarding them to their 
ultimate / deſtination; and therefore while bey remain with thee 
the tranſitus is Not at an end. 00g 3 611 0 172939 IONS n 2872 2 B48 
\» Shepherd and | Bayley, Serjts. contra, were Raine þ y the Court 
Lord ArNAN L= v, Ch. J. At the trial I could not help forming 
Aa « is that the queſtion, how far the bankruptcy: of Baralay had 
operated as à countermand of his previous orders to Meſſra. Waller, 
mould be conſidered by the Court. But on looking into the caſes, 


Lind that queſtion to be completely cloſed in Mfminſter Hall, 


and that we/thetefore are hound to hold that, though a bankrupt 
has altogether cen ſed to bea trader, yet that his warebhouſe con- 
4inues open for the purpoſe of receiving goods; and that the 


xome into their” hands without paying a ſingle farthiäg, even 
8 though the conſignors of the goods are not entitled to come ih 


ider had been decided, that bankruptey was of itſelf a counter- 
mand of an order; and in Bobuling l v. Inglis, 3 Eaſt, 381, the goods 
in queſtion were not delivered on board the ſhip which was to 


cConſignoe had committed an act of bankruptcy. No doubt; 


therefore; for the purpoſe of receiving goods, the aſſignees ſtand in 
the plage of the bankrupt. The next queſtion. is, W under 
1 6 E | the 


„Vor. III. 


aſſiguses have à right to take poſſeſſion of every thing that may 


bring be from Rigſia io the conſignee in London, until after the 


under the commiſſion. In Ellis v. Hunt, Lord Kenyon ſays, that 


bs , ˖ . * F - x n . f a . 5 
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, 1903. 3 "this, caſe, the. delivery of the ods to.the 
e conlidered as a delivery to the baukrupt. Ms. 
"and n. doubtedly there are caſes in which packets and wharfingers are lo 

. be conſidered. as middle men; but there may always be ſo a que. 


— 


nion, Whether an che particular caſe they are toibe ſo eee 
85 note: Such wWas the queſtion ia Richarg/ar v. 'Cofe (a), and 

in Mills, v. Bail 660 In khe laſt of thoſe: caſes, we held the 

| | 2 e at Exeler; to be merely a middle man; for thougb he 
| | = paid the freight and · charges up to that place, yet he was not autho. 
| 

F 


' riſed-to/impeach them or meddle with them, but was only one of 
the hands by which the goods were to be forwarded to North Tau- 
ton, the place of their ultimate deſtination. In the caſe of Ri- 
wbardfon v. Gg (ch, it was not neceſſary for us to decide, whether 
the See was a middle man or not, for the caſe was decided on 
abe ground, that che eonſignee of the goods had countermanded 

nis order; but my brother Chambre intimated in his opinion, and 

bs perſeatly agreed "with him at the time, that if a man be in the 

Habit of uſing the warehouſe ef the wharfinger as his own, and 

make that the repoſitory of his goods; the tratyitur will be at an 

end when the goods arrive at ſuch warehouſe, '\I'take the caſe of 
the packer, cited in Ellis v. Hunt, to amquat'to' no more than this ; 

(that if a man living at a diſtance, or living abroad, order goods to 

be ſent to A. B. his packer, in order that A. B. may hand them on 

0 him; in ſuch caſe A. B. is a mere middle man with reſpect to 

the riglit of ſtopping in tranſitu. And in Leedi v. Wright (4 ), we 

: held that the goods, though remaining in the packet's.cuſtody, had 
arrived at the end of their journey; for the packer in that caſe, 
as oy merely a middle man. In this · caſe it ſeems to me impoſ- 

Able 10 baile 3 doubt, whether the 2ranfitur was at an end · or not. 
for if the ballkrupt had no warehouſe to receive the goads, but 

that ofthe packer, the-tranſitus ne vet could be at an end, if it did 
© motendthere. Under all the circumſtances of the caſe, 1 am.clearly 
of opinion, that the conſignees were not entitled te conſider the De- 
fendant in che ekt a irs Papers" and e in bis 

cuſtody. en 055.400 eie 00189 

Harn, J. ne Foe” to be Ml OY that e 

to a bankrupt which arrive after the act of bankruptcy, as in this 
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caſe, ſhould ever be confidered as JED of the bankrupt's eſſects 
* au. p. lig 4. 60 ate, vol. 2 p. 657. 19 n „ "19; ale 320. 
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Y HND WEAR OF enk n ul. 
Abe bar ut to whith this rule of law had given riſe, i in biste 


caſes, was the occaſion of introducing the doctrine of ſtoppage in 


aſc.” Phe very expreſſion " ſtoppage in tranſilu, ex vi ler- 
mini implies that there muſt be a place of ultimate delivery of the 
| goods. * If the bankrupt, in this caſe, had. poſſeſſed a warehouſe of 
bis own, and the packer had merely taken them as a middle man, 
the conſighors might have ſlopped them; But here there being no 
ble lack of delivery than the warehouſe of 1 the packer, the goods, 
when arrived there, bad come to cheir daſt place of delivery, and 
couſegemiy ere no lng Hiable\to the Wale df PN? in 


þ4 3 5 


Hroghi:; REY nay . W 
Rockt, 1 um of. che {ime Fr OR 1 Ke PAR 
that ſuch a rule of law ſhquld have been adopted, as:that Which 
"volts 1 in the aſſignees of a bagkrapt. the property in goods: which 
ative after the bankruptey; ſor it appears to me to be preductive 
of yery great hardſhips. Bot the caſes: are too decifive upon the 
ſubject: for the Court no to adopt a contrary doctrine. In all 
the caſes where the coulignor has been allowed to flop 'the' poods, 
in the cuſtody of the packer, there has been a place vf ulterior deli- 
very in view, In the preſent inſtance, there was no place of dek- 
very but che warchauſe of the; packer. The delivery therefore to 
de packer, Was wi to a delivery to the bankrupt himſelf.” 
| CuammRrE, J. I am: entirely of the Rin opinion. If the 
warehouſe of the GAS were. not to be conſidered as the. place of | 
delivery'ts che bankrupt in this caſe, there could be uo place of 
delivery at ll; for the bankrupt had no ocher opportunity ofreceiv- 
ing 8000s, but by the hands of the Defendant. However hatdithe | 
HW thay. in general b be qught, which voſts che property in goods 
Which arrive after an ac of bagkruptey in the aſſignees of the 
| baokriph, it it would be Milf more hard-in;the/prefent:inftance, if 
the creditors were, not permirted to xeſott 10 the property in the 
haftds of "the Defendant, Hinge: he could have no ſtock in his own 
eber. \\The; creditors of a trader generally knadw' whether he 
 has-poods in his poſſeſſion, and truſt him accordingly. z and the 
reditars of this bankrupt probably knew. that, he coufidered the 
Wtehouſe of his packer as his wn, and, that the goods were con- 
ſi ignet} to him there... Ja thoſe caſes, where. the dente of the 
$80 his, not been confidered. as at an nd, the goods bave only 
remgined with the Packer för the yprpoſe of being forwarded to 
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Policy on 
fruit from 
Cadiz to 
Londox, with 
the uſual me- 
morandum. 
In the courſe 


of the voyege 


the fruit was 
ſo much da- 
magedbyſea- 
water, that it 
decame rot · 
ten, and 
ſtunk; and 
on the ſhip's 


arrival at an 


intermediate 
port, into 
which ſhe 
was driven, 
the govern- 
ment of the 
place prohi- 
dited the 
landing of 
the cargo. 
The ſhip alſo 
being too 
much da- 
maged to 
proceed on 
the voyage, 
was fold, and 
the cargo 
neceſſarily 


thrown over- 


board. Held 
that the aſ- 
ſured were 
entitled to 
recover for 2 


_ eotal loſs. 


f 


| deſtination,” the tranſuns, was 8 at, an end. 12 


1802, but having met with tempeſtuous weather and contrary 


- which declares that fruit ſhall be free from average, unleſs the ſhip 
de firanided; applies only to caſes where the commodity ſuffers de- 
tetioration; but where the whole value of the commodity is 


| e dy any of the perils infured againſt, the on is total i in its 
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In this caſe [thaw was no > ult 


che ſame ulterlor deſtination, | 
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| Drsox x and Others v. | Rowozorr. 


P. "iba an « les on 3 of TITS whiah a came on to 
be tfied before Lord Albanley, Ch. J. at the fittings after laſt 
Hilary Term, when the jury found a verdict for the Plaintiffs for 
22 l. ſubject to the opinion of the Court on the following caſe. 
On the 28th of March, 1802, the Plaintiffs effected a policy of 
inſuratiee on fruit at and from Cadiz to London, upon the ſhip Tar- 
ar, and the Defendant ſabſcribed the policy for 22 51. The policy 
contained the uſual memorandum, that corn, fiſh, ſalt, fruit, flour, 
and ſeed, were warranted free from average, unleſs general, or the 
ſhip ſhauld be ſtranded. The Plaintiffs \ were intereſted in the fruit 
to the amount of the ſum iaſured. The Tartar ſailed upon the 
voyage inſared, with the fruit on board, on the 15th of February, 


winds, was forced to put into Palma, and afterwards: into Santa 
Cruz, where-ſhe arrived on the 3d of May. In the courſe of this 
voyage, the fruit received ſuch damage from the ſez-water, that on 
its arrival at Santa Cruz, it was rotten, and ftunk to ſo great a 
degree, chat t the government there probibited the landing i it, and it 
wus therefore thrown overboard. The ſhip was alſo ſo much da- 
maged in the courſe of the voyage, as to be unable to proceed upon 
the voyage, and was neceſſarily ſold. The queſtion for the opinion 
of the Court was, Whether the Plaititiffs were entitled to recover? 

- | Beſt, Serjt. for the Plaintiffs, - The cargo, in this caſe, having 
boon ſo ür deſtroyed through ſea- damage, as to render it ne- 
ceſſury that it ſhould be thrown overboard, the Plaintiffs are en- 
titled to claim for a total loſs.” The memorandum in the policy, 


de- 
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nature, and conſequently not within the memorandum. In this 
caſe, not only was the cargo deſtroyed, but the ſhip itſelf was ſold, 
in conſequence of the damage ſuſtained at ſea; which circum- 
ſtances diſtinguiſh the preſent caſe from that of Cocking v. Fraſer, 
Park. 114; for as the caſe there ſtates that the ſhip did not pro- 
ceed to Figara, the place of her deſtination, it may be inferred 
that the was able to proceed; and indeed it does not appear 


chat there was any thing to prevent the cargo being carried to the | 


port of diſcharge. In M Andrews V. Vaughan; Park. 115, where, 
after capture and re-capture, a cargo of fruit was brought. to the 
port of deftination,, but had ſuſtained damage to the amount of 
80 per, cent, Lord Kenyon ſaid, that to entitle the aſſured to reco- 
ver, either the voyage muſt be loſt, or the cargo wholly and actually 
deſtroyed. Now here, if it be contended that the cargo was not 
wholly and actually deſtroyed, by a peril inſured againſt, till the 
Indeed Lord Kenyon, in the caſe of Burnett v. 
Kenſington, * R. 222, obſerves, / that he cannot ſubſcribe to the 


voyage was loſt. 


dum of Lord Mansfield f in Cocking v. Frafer, that if the com- 


Goat, ſpecifically remain, che under writer! is diſcharged. 
Bayley, Serj. for the Defendant. The object of the memoran- 
ak was to "Exempt the underwriters from particular average, 


unleſs the ſkip be ſtranded; but if a ſtranding take place, they are 
"ns much! liable to particular average as if the memorandum had not 


been” introduced, and the obſervation of Lord Toon in Burnett 
v. Kenſington, open the caſe of Cecking v. Frajer, is f ounded' upon 
that diſtinckion; for if the ſhip be Arantſed, the underwriters are 
- UIPRIIE> whither the cargo remain in ſpecie or not. The 
diſtincti on therefore, between a total and'a Partial lots, as taken in 
Cbeling v. Frafer,” remains unimpeached ; if the thing inſured be 
abſolutety de eftroyed; it is a total loſs ;” but if it ſpecihically'1 remain, 


though of no value, it is an average ok! "Thdbgh' 


| Ocling'v. Fer, though the ſhip did not proceed to her ee 
def atiG 50 FRE ry was 0 much damaged as to be 
* 6 e 
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it might be 
netefſary inthe 'preſeat'taſe, to throw the cargo overboard, it does 


not appear that ſuch? HeceMMty atbfe from Any of the 7 perils inſured” 
agalnſt. Wiler the "hip" arrived" ät $214 EY „the cz cargo was in 
exiſffente! and ttie act of tlie crew in Wed wth in it ovetboard, cnn / 
 viry the reſßeckive rights of the Hore@ ahd the underriter. In 
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of: no Sid in-the middle of the voyage, ſtill the aſſured were not 


allowed 1 to recover. That caſe, therefore, is deciſive of the Preſent. 
Lord ALVANLEY, Ch. J. If 1 underſtand the policy as re- 


Rowenerr. ſtrained by the memorandum, the underwriter agrees, that all 


ar 


very ſtrong caſe. FR 
by the obſervation of Lord'Kengon upon it, in Burnett. v. Kenfng- 


commodities. ſhall arrive ſafe at the port of deſtination, notwith- 
ſtanding the perils inſured againſt ; but that he will not be liable 
to pay for any partial loſs on fiſh, or the other articles contained 
in the memorandum, becauſe thoſe commodities, being liable to 
deterioration from many «circumſtances. independent of the pe- 
Til inſured againſt, he would continually | be haraſſed with claims 
for partial loſs alleged to have ariſen from the perils mentioned 


in the policy. Unleſs therefore the conſequence of the da- 


mage ſuſtained be the total loſs of the commodity, the under- 


Writer does not agree to be anſwerable; but if the commodity be 
totally loſt to the aſſured, he undertakes to pay. If this be not the 
meaning of the memorandum, it is badly expreſſed ; and the un- 
-derwriters would have done better if they had ſaid, that they would 
not be anſwerable unleſs the commodities enumerated actually 
went to the bottom. The queſtion i is, What is a total loſs? I ad- 
mit that the drcumſtances of caſes like the preſent are generally 
ſuſpicious. | If the voyage be protracted, deterioration neceſſarily 
takes place; and it becomes the intereſt of the captain and mariners 
to turn the i injury into a total loſ. . But this is matter for the con- 
ſideration of the jury. We ought, indeed, to look at the caſe with 
ſome ſuſpicion, where. there, is ſo much temptation to throw the 


cargo overboard. But here it is found that the neceſſity of ſo 


doing aroſe from. ſea- water ſhipped. during the courſe of the 
voyage; and that the commodity was in ſuch a late that it could 
not be ſuffered to remain on board conſiſtently, with the health of 
the crew. In oonſequence of this neceſſity, therefore, the com- 
modity was annihilated, by being thrown overboard., Had it not 
been ſo annihilated, it would have been, annibilated by putrefac- 
tion: and is it not as much Joſt to the aſſured by being, thrown 
overboard, as if the captain had waited: until it had arrived at oom 
plete putrefaction? The caſe of Gocking v, Fraſer: was the only 
thing which raiſed any doubt in my mind; and it is certainly a 
But the authority of that caſe is much ſhaken 


— "| ; 
; | 9 ; * p 5 ? * 4 K 


IN THE FORTY-THIRD YEAR OF GEORGE 111. 


ton, I ſuſpect that the words of no value,” applied to the cargo in 
the caſe of Cocking v. Fraſer, are ſomewhat too large, and that the 
fact was not that the cargo was in ſuch a ſituation as to make it 
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impoſſible to preſerve it, but that it was ſo much damaged as to be Rowchovr, 


no longer valuable to the owners, becauſe it was not worth carry- 
ing to the port of deſtination, Lord Kenyon, ſpeaking of Cocking 
v. Fraſer, lays, that he cannot ſubſcribe to the opinion there given, 
that if the commodity ſpecifically remain, the underwriter is 
diſcharged” (a): I think myſelf therefore at liberty to conſider the 
caſe of Cocking v. Fraſer, as ſomething leſs ſtrong than it appears 
tobe. The queſtion then is; Whether the loſs which has hap- 
pened be not as much a total loſs as if the waves had cartied the 
cargo overboard, or as if it had been directly prevented from arriv- 
ing at the port of deſtination, by ſome of the perils inſured againſt? 
I neyer have underſtood that the underwriters inſure fiſh againſt 
no perils which do not end in a total annihilation of the commo- 
dity. When the loſs ariſes from capture, the commodity remains 
in exiſtence in the hands of the enemy; and yet this loſs is as 
much within the policy as a loſs ariſing from the wreck of the ſhip. 
I muſt now take it, that the circumſtances under which the cargo 
in this cafe ſtood, were ſuch that ſea-damage had ſo operated as to 
make it impoſſible for the captain to keep it any longer on board. 
Whether the cauſe of the Toſs were direct or indirect, it produces 
a total annihilation of the commodity. 

HATE, J. On looking over this caſe, it appears to me, that 
it is not To ſtrongly ſtated on the part of the aſſured as the facts 
would have warranted; "for'it 1 is not ſaid that the cargo was ne- 
ceſſfarily thrown overboard. Now it is clear that it was neceflary 
the ſhip ſhould be repaired, and that the Portugueſe govern- 
ment would not fuffer it to be landed; yet the ſhip could not be 
repaired unleſs the cargo was removed. The evidence, therefore, 
appears to me to warrant the concluſion that the cargo was neceſ- 
arily throw n overboard. On this ground T have no difficulty i in 
concurring in opinion with my Lord, that the caſe does not fall 
within the exception of me wemerabdum, and is not governed by 
the caſe; of Gocking v. Fraſer. Had we thought it the fame in cir- 
cumſtances as ne v. Fraſer, it would have been my ” 
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damage. If ever there 9s 8 a ly! of total Joh, it wiel is the 


voyage Was defeated, the ſhip was unable to proceed, and the go- 


not conftrue ſpecial caſes ſo ſtrictly as We do ſpecial verdicts ; on the 


morandum? againſt partial damage. For what reaſon? becauſe as 


CCC -» Jolgment Gon the e Plant: 
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for us to „ ebulider how far that caſe las been impeached by the ſub. 
ſequent obſervations of Lord Kenyon in Burnett v. Kenſi mngton. 

Rooks, ]. We muſt * now take it from the facts ſtated in this 
caſe, that the cargo was ſo deteriorated as to make i it neceſſary that 
it ſhould be thrown overboard. - The loſs therefore was total; the 


vernment of the iſland would not ſuffer the cargo to be landed. 
The i injury was occalioned by tempeſtuous weather ; the loſs was 
total, and therefore I think the Plaintiff entitled to recover. 

'CHANBRE, q The caſe is not ſtated ſo ſtrongly as the evi- 
dence ſeems to warrant. It is ſaid that the cargo ſtunk ſo much 
that the government of the country prohibited its being landed; 
but it wight have been ſtated that it was inconſiſtent with the 
health of the crew that it ſhould remain on board, or that it was ne- 
ceſſarily thrown overboard, The ſhip is expreſſed to have been 
ſo much damaged that. ſhe could not proceed, but was ſold ; now 
this muſt certataly have madea complete end of the voyage. We do 


whole, therefore, it ſeems to me that the loſs was total; and though 
the cargo might be ſaid to exiſt i in ſpecie, yet in value it did not 
exiſt at all. If that be ſo, the inference of law. is Plain. : What i is 
it againſt which, the underwriters protect chemſelves, by the me- 


the commodities enumerated are periſhable, 1 in. their nature, it 
might be impoſſible to aſcertain, with exactneſs, wht part of the 
loſs: aroſe from the nature of the commodity, and what from ſea- 


preſent ns" 1 

Lord ALVANLEY, Ch. 3. FO rofarved, that 850 1 con- 
1 the caſe, as ſtating, that the cargo was rk in thrown 
overboard. JJ 4 nt nnn 
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L8ATHAMN and Others, Executors of LzaTHAM, v. Tanny. - 


11s was an action for money had and received, which came 


con to be tried before Lord Alvanley, Ch. J. at the fittings 
after taſt RMilary Term, when the jury found a verdict for the 
Plaintiffs, damages 1000. * to the ae of the Court. on 
the following caſe : - 
On the 29th of Ofober 1800, the Dibendanns, — part- 
owners of the ſhip Mancheſter, on behalf of themſelves. and the 
other owtters, effected a policy of infurance on the freight of the 
Laid ſhip, at and from S?.Peter/burgh to the ſhip's port of diſcharge, 
between Peterhead and the Downs, with liberty to the affured to 
value the ſame ; but no valuation was at any time made, nor was 
any other inſurance effected on the freight. The policy was for 
ool. and the Plaintiffs' teſtator ſubſcribed it for roo/. The Defen- 
dants had previouſly inſured the ſhip for 3000l. at which ſum ſhe 
was valued in the policies at and from Hull to Peterſburgh, and at 
and from thence back to any port between the Frith of Forth and 
the Downs. The ſhip failed from Hull, and arrived at SY. Peterſ- 
burgh | in ſafety, and having engaged a full cargo upon freight, for 
|. the voyage from thence to Hl, had taken in or received on board 
nearly the whole thereof, when ſhe was detained by the Raſſian 
embargo, and the cargo taken out. On the 23d February 1801, 
the Defendants abandoned to the underwriters” on the ſhip, all 
their right and intereſt in the policies on the ſhip ; and on the 
11th March 1801, they abandoned to the Plaintiff” teſtator, and 
the other underwriters on the freight, all their right and title to 


8 ſuch freight. Theſe abandonments wete accepted by the under- 


writers, and adjuſtments were ſigned on the policies. That upon 
the ſhip was as follows: djuſted a total loſs of rool. per cent. 
* on this policy, and hereby order Richard Terry and Son (the 
2 « Defendants) to debit our accounts for our reſpective ſubſcriptions 
boy Mt that rate, which we agree topay in good bills on London, not 
* exceeding two months“ date from the 1ſt day of April 1801; 
tlie within-wentioned ſhip having been arreſted and detained in 
« Ruta, by order of the Ruffar government; the aſſured herehy 
Vor III. 5 G | * undertaking 


479 
1803 


You yh 


A. having ef- 
feQed one 
policy on ſhip 
and another 
on freight, 
and the ſhip 
having been 
detained by 
embergo in 
Ruſſia, he 
abandoned 
the ſhip to 
the under- 
writers On 
ſhip, and the 
freight to the 
underwriters 
on freight, 
at the ſame 
time receiv- 
ing an au- 
thority from 
the under- 
writers on 
the ſhip, to 
act for them, 
and endea- 
vour to re- 
cover it. The 
ſhip having 
afterwards 
brought 
home the 
cargo which 
was on board 
at thetime of 
the deten - 
tion, aud 
earned 
freight 
accordingly . 
which A. re- 
, ceived; held, 
that in an 
action by the 


under writers 


on freight 


againlt 4. 
they were en« 
uiled to re- 
cover the 
freight ſo 
received by 
him. 
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cc es the payment of ſuch loſs, to aſſign over all their 


and Robert C. Broadley, Eſquire, in ſuch manner as the com. 


ce Joſs of 100ʃ. ber cent. payable in one month, the aſſured 
0 the bills given by the underwriters, upon the policies on the ſhip, 


the underwriters on the following ſhips (mentioning ſeveral, 


may be drawn for the out- -fit of the ſhips, or any other neceſſary 
15 charges, inſuring the amount of the ſaid charges, and we will be 
„ anſwerable to you for. the ſame. We are, Kc.“ The Defen- 
dants acted as agents for the underwriters. on the chip, and paid 
the ſeveral ſums of NOSE eee on account of the 
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* right and intereſt in this policy to Sir Chrifopber Sykes, Bart, 


% mittee for adjuſting this loſs may direct. 23d February, 1801,” 
The adjuſtment upon the freight was as follows :—* Adjuſted a 


+ agreeing to aſſign over all their right and title to all future he. 
© nefit that may accrue hereafter, except as inſurers therein. Lon- 
don, I 1th March 1801, 1100. per cent. On the payment of 


the Defendants received from the committee of underwriters on 
the ſhip, - at Hull, the following letter or authority: 6 Meflrs, 
* Richard Terry and Son, Hull, goth June 1801. On behalf of 


% and including the Mancbeſter), we requeſt you will give orders 
to your correſpondents at Riga and Peterſburgh, to act for our 
7 5 indepell. in the beſt manner in their power, and in all reſpecte as 
they would have acted for your intereſt, had no change of pro- 
0 perty taken place; you wall pleaſe alſo to accept any bills which 
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be his on he veſſels Jotained 3 in Ache 7 of Ruſſia 2 . 
es off, the ſaid ſhip. Manchefler took: on board again, the ſame 
een as "_ been lo Hire, and unladen at ee and 
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proceeded therewith on her voyage from Peterſourgh, arrived 1 in 
ſafety at Hull, and there delivered her cargo agreeably to the 


bills of lading,. which had been ſigned before the embargo, and 


earned the freight on that voyage. The freight was received by 


the Defendants, on account of thoſe beneficially intereſted therein, 

and amounted, after deducting brokerage, to the ſum of 13277. 
187 ,1d., The Defendants made no aſſignment of the freight (eo 
nomine) to the underwriters on the ſhip, nor did they make any 
aſſigument of the ſhip to the ſaid underwriters, otherwiſe than by 
the abandonment and the adjuſtment indorſed on the ſeveral poli- 


cies above-mentioned, The ſhip, after her arrival at Zull, and 


delivery of her cargo, was put up, to ſale. by the committee of 
underwriters on the ſhip, and ſold for upwards of 3200l.; and 
thereupon the ſeveral underwriters upon the ſhip, and the Defen- 
dants, and the reſt of the part-owners by the direction of the ſaid 
committee, joined in executing a bill of ſale of the ſame ſhip to 
the purchaſer, and the ſeveral underwriters upon the ſhip, have 
received from the nett proceeds of ſuch ſale, 106“. 145. per cent. on 
the amount of their reſpective ſubſcriptions thereon, The Defen- 
dant, before the preſent action was commenced, received notice 
from the underwriters on the ſhip, not to pay over the freight to 
the underwriters on the freight, but to hold the ſame for the un- 
derwriters on the ſhip. The queſtion for the opinion of the Court 
was, Whether the Plaintiffs were entitled to recover? ie. 
"Bayley, Serjt. for the Plaintiffs. | The queſtion in this caſe turns 
upon the effect of the abandonment to the underwriters on the 
thip. If that abandonment leaves the undervwriter upon the ſhip, 
in the ſame ſituation as the owner would have been, the Plaintiffs 
are entitled to recover; on the other ſide, however, it muſt be 
contended that ſuch abandonment places the under writer upon ſhip 
in a better ſituation. Had that abandonment never been made, 
the Plaintiffs would clearly have been entitled to recover from the 


owners. Upon notice of the detention of the ſhip at Peterſburgh, 


the Plaintiffs who were underwriters on freight, paid as for a total 


loſs, and took an abandonment; after which the ſhip proceeded on 


her voyage, and earned her freight; that therefore which was a 


total loſs' at the time, afterwards turned out not to be ſo. The 
Defendants having received that freight which was the ſubject of 
infurance by the Plaintiffs, and of abandonment alſo to them, are 
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5 which, had been. contracted tor, c or the wages, of the ſeamen, or any 
| the ſhip. . The effect of the abandonment to the underwriter upon 


when the contracts, ic to which i it is br U Thall have been per- 


5 ebſirudtion a as. 3 t total loſs, and way abandon ; 3 but this right to 


though by the contract of inſurance, it is as to the immediate par- 
ties to that contract a total loſs, yet it is ſo to the immediate parties 
; only, and any other perſons who have not entered i into that con- 
tract, but have diſtinct rights attaching. to the chip, cannot be de- 
5 prived of thoſe rights by, the fiction of a total loſs, while the ſhip 


For the Defendants, it muſt. be contended, chat by the abandon- 
ment to the underwriters upon the ſhip, the ſhip became com- 
pletely veſted in them at Peter; r/burgh ;. that the voyage being put 
an end to, they had a right. to diſmiſs the mariners without wages, 
and to dilpoſe of the ſhip as they ſhould "think f proper; z but that 3 

| Having employed the ſhip i in bringing home goods from Peter/burgh, 
they: had a right to all the benefits ariſing from ſuch a voyage, and 
* were only. bound'to Pay the ſeamen for their ſervices ſubſequent to 
the abandogment. 3s The. injuſtice of conſidering the voyage as 


thip, loſteag of f being detained at Peterſburgh, had been captured 


_ 
= > _ 
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Fan flood in the ſituation wot gebeten, with notice of all the ob- 
ligations tc to which the ſhip” was ſubject ; bur the abandonment did 
not inveſt them with any power to put an end to the voyage, 


other contra, entered into by. the owners of the ſhip reſpeQing 


the ſhip, i is to give to him the diſpoſal of the body of the ſhip, 


formed. It is true that as s between the a ured and the underwriter, 
if the yoyage be obltrudted, the former i is entitled to conſider ſuch 


abandon, eannot interfere. with the rights of third perſons ; for 


really continues in exiſtence, and arrives at the end of her voyage. 


completely put an end to by an abandonment i 18 obvious ; for if the 


in the channel on her home ward voyage and abandoned, and af- 
terwards recaptared, the underwriter would enjoy all the profits of 
_ the voxage, paying the ſeamen r I for the labour of a fer hours 


I Bel, 
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Bol, Serje. for the Defendants. Alter an abandonment of the 
* ſhip. to the underwriters upon the ſhip, they are entitled to every 
advantage ariſing from the uſe of the ſhip. It has been argued, 
that the abandonee takes the ſhip, ſubject to all contracts entered 
iato by the owner, with reference to the voyage ; but no autho- 
xity has been cited in ſupport of that doctrine. In caſes of real 
property indeed, there may be contraQts ſo connected with the eu- 
joy ment of the property itſelf, as to paſs to the aſſignee; but che 
contracts entered into by the owner with reſpect to the voyage, are 
mere perſonal contracts, and the underwriter, after abandonment, 
takes the ſhip as his own without reference to the perſonal con- 


will pay 1001. if the ſhip. do not arrive at the end of the voyage; 
the owner contracts with the freighter for the carriage of his 
, and-if the, owner omit to carry after the expiration of an 
embargo, be is liable, to an action for ſpecial damage. But the 
anderyricer 1 18 not liable to the performance of his contract; ; If he 
paying 1000, he might be obliged to pay 3000 
of underwriters ought to receive the freight, 


E voyage was at the rifk and expence of the underwriters upon the 
Ap, and if the ſhip had been loſt, they alone would have ſuſtained 


ahen if the argument be juſt, that all contracts by the owners of 
the ſhip reſpecting the ſhip, affect the ſhip under all circumſtances, 
after the underwriters on the ſhip had brought ker home at their 


wight have claimed her as his own, and the underwriters upon 
freight, alſo claiming the freight earned under the abandonment 
| 40 they the under writers upon the ſhip would have paid as for a 

total loſs, would have incurred further expence in bringing home 
what was abandoned to them, and yet would have been the only 


be contended that all diſadvantages are thrown upon the under- 
writer of the ſhip, by the abandonment of the ſhip to him, with- 
out alſo giving: him a right to all the advantages. And if all the 
advantages are abandoned to the underwritet of the ſhip, the ſub- 
Fequent abandonment to the. underwriter on freight can make no 
Vol. III. . Aifſerence; 


acts gf the owner. The contract of the underwriter is, that he 


it is is ſuflicient to confider. which of the two has earned it. The | 


that loſs, - Suppoſe the ſhip had been hypothecated i in England, - 


-expence and riſk, the perſon to whom the ſhip was hypothecated 


-perſons reaping nothing from their riſk and expence. It can hardly 
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803. difference it is a mere nullity. If the freight had never Trop in- 

| — — 
Lean ſured, there is no doubt that the underwriter on the ſhip might 
v. have recovered it from the owner; and as the underwriter on freight 


Tiz&RyY. 
claims under the owner, he cannot Trand in A better condition 


rw 


than him. 
Bayley, Serjt. m reply, blerved, that if the 3 on 
freight Was entitled to claim the freight, he was alſo liable to his 
| 5 ſhare of expence in bringing the cargo home ; and conſequently 
. : the arguments ariſing from the hardſhip. ſuppoſed to attach on the 
ERS underwriter Upon 3 were not Welt founded. 


by TA $ 4.74 
| 24 


5 A 1 | Cur. adv, wvnl:, 


On this 21 tank a Ch. J. ſaid, We have inquired 

into the circumſtances of the caſe (a) lately decided in the King's 

Bench upon the ſame. ſubje@, and find they do not materially 

differ from the preſent. Here the affured, in confideration of being 

a Paid for a total loſs upon the ſhip, agreed to aſſign over all their 

4 eee a000T wa intereſt] in the policy upon the ſhip; ; after which they 

ans 1h) agree: Fi with the under writers on the freight, in conſideration of 

tete being paid! 4 total loſs for the freight, to aſſign over to the under- 

f 5 Writer son the freight © all their right and title to all future benefic 

R has * that might occur thereafter, except ag inſurers therein!“ By this 

een ng. "Jift © adi juſtment therefore, they agreed to aflign over all their future 

| | latente to ariſe" on the freight. The ſhip having returned and 

| "earned freight, the Defendants, the aflured, Teceived the whole as 

= ee aa. "If they. had never abandoned; + and the queſtion now eis, Whether, 
nn in an actioß for money had aud received, the underwriters on 
1 eee d. freig ht are not entitled t6 demand what the aſſured have received! 
| „ The 1 of King's Bench, in deciding the caſe before them, were 
I GE 4 of opinion, that the aſſured had bound theinſelves to account to 
the underwriters on the freight, for all the freight they might re- 
| ceive; bit in Siving Judgment: they expreſsly declared, that they 
5 did not iütend to decide the queſtion between the underwriters on 
: ttße ſhip and the underwriters on the freight. We ſhall take the 
ſame courſe, and though the caſe has been argued 28 if it were a 
; queſtion between the two ſets of underwriters, we defire not to be 
underſtood as giving an.opinion upon ſuch a caſe. We only de- 
termine {hit the Defendants have made themſelves reſpoalibl to 
- O44 83 ker fre 2 tn: (a) Tee + en N 34. RM 
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the: Plaintiffs, in this Hu of action, for the Freight which they 
have received ih, | | | 

Ber curian 8 


4a) At the ſame time it was intimated by. 7 they were to contribute ener pe y to 
the Court, and rene by the Plaintiffs, that | the expence ol briogio g the cargo home. 
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1 72 _Poſtea to the Plaintiffs. 
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bor and Fe Age of J 4CKSON, a Bankrupt, 
v. MATTHEWS and Ancther. 


19 * 3 


ROVER for a quantity of indigo. 

This cauſe was tried before Mr. Juſtice” 'Rooke, at the laſt Lent 
altes at Lancafter, when the following facts appeared in evidence: 
The Defendants, who" were brokers; had, on the zd of September, 

4 1799,, "fold : A parcel of logwood and fuſtic to Fack/on, the bank- 
rupt, and on the! 11th of the ſame month, a parcel of indigo, nei- 
ther of which parcels were paid for at che time of 'Fackſon's bank- 
ruptey. The logwood and fuſtic was the property of a perſon of 
the name of Great bam, and the indigo of a perſon of the name of 
Dixon; both theſe parcels had been put into the hands of the De- 
"fendants by. the proprietors, to be fold by them as brokers, and 
both ſales were effected in the names of the brokers only, it being 
their practice to fell in their o name; where the party for whom 

"they Told Was iudebted to them. At tho time of ſuch ſales, aud when 
"this action was commenced; tllere was a balance due both from 
" Creatham and from Dixon to the Defendants (a), Soon, aſter the 
abo de ſales; Fackfon, the'bank#upt, put into the hands of the De- 
"Fndants, the indigo 1 in queſtion, to ſell, as hrokers; no advance 
* being made by them upon the indigo, nor any debt ckiſling 
"between the Defeudants and cin, other than what! Was 
* to the former for the goods f Creatbam and Dixon, 5 ur- 
b ed by Fachſon of the Defendants as before. mentioned. In- 
bel the commiſſion to ſell the indigo in, queſtion, was zhe 
ſh Beſt time the latter had ever employed. the Defendants ag hro- 
ers. Wyne the indige in queſtion ſtill emaiged unſold, i in the 
bende of the Defendants, as brokers, - Jacſiſon became A. bapk- 
rupt. Upon this the Plaintiffs, as his, aſſignecs, demanded the 
" Indigo, and tendered payment of any charges which, might have 


"1 (a) Tiste only proved by che ng the ſtate of the account in the Defendants 
e clerk, ſpeaking to his recolleQion of I books. g 
12 * 


been 
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. à factor; 
having fold 
goods of B, 
in his own 
nameto C., 
the latter, 
without pay- 
ing for theſe 
goods, ſent 
an ther par- 
cel of goods 
to A. to ſell 
for bim, ne- 
ver having 
employed 4, 
as a factor 
before, C. 
then became 
bankrupt, 
and his aſſig- 
nees claimed 
the goods 
ſent by him 
to A. and 
whach flill te- 
mained un- 
ſold, tender- 
iovg thechar- 
ges upon 
thoſe goods. 
A. refuſed to 
deliver them 
up, Claiming 
a lien pon 
them ſor the 
price of the 
former goods 
ſold by him 
to C., there 
being a ba- 
Jance then 
due from B. 
to himſelf. 
Held that the 
a ſſigvees 
were entitled 
to recover. 
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4 5 incurrred j in K 7 that article; the Defeudants refuſed to 


deliver it up, claiming. a lien upon it for the debt due from the 


bankrupt, in conſequence of the goods of Greatbam and Dixon 
ſold to him, and which full remained unpaid for. The learned Judge 
was of opinion that the Defendaiits had no lien upon the goods 
in queſtion, and therefore, under his direction, a verdict was found 
for the Plaintiffs, with leave reſerved to the Defendants to move 
to ſet that verdict aſide, and have a non-ſuit entered. 


, a rule Ny having been obtained in laſt Eqfter 
Term, 

Lens, Serjt. now FRE cauſe. The ks is, Whether, becauſe 
the Defendants, as brokers to two perſons of the names of Grea- 
tham and Dixon, formerly ſold goods to the bankropt Fact/on, for 
which their principals Greatham and Dixon have not been paid by 
the bankrupt, they, the Defendants, have a right to detain the 
goods in diſpute, which were put into their hands as brokers by 
the bankrupt; and to pay Greatham and Dixon out of the proceeds 


thereof? To entitle the Defendants to this lien which they claim, 
they muſt either ſhew that the bankrupt: is indebted to them per- 
ſonally upon a general balance. of accounts, or that they have ad- 


vanced money upon the particular goods which they refuſe to de- 


liver up. It appears, however, that no money was advanced upon 
the goods, and as this was the firſt inſtance in which the Defen- 
| dants were employed by the bankrupt as his brokers, there could 


be no balance in their favour. In fact, Greatham and Dixon now 


endeavour to obtain a lien upon the goods through the intervention 
of the Defendants,” and thus to pay themſelves the debt owing to 


them from the bankrupt. Had the Defendants ſold for Gr:atham 


and Dixon under a del credere commiſſion, they would have been per- 


ſonally liable to their principals, and therefore might have conſi- 


5 Aered the goods as their own, and have claimed all the rights of 


principals ariſing therefrom. But the Defendants, though they 
ſold in their own name, ſtill were not reſponſible to their principal 


for the proceeds of what they ſold, and therefore the parties to 


whom they ſold, became debtors to the perſons fot whom they ſold. 


The mode in which the Defendants, for their own convenience, 
N made out their {ale accounts, cannot inveſt them with: any rights 


1 which do not reſult- from the nature of f che-tranſaionriuſell, The 
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eſtate 'of che bankrupt will remain indebted to Creatham and 
Dixon, but there is no liability under which the Defendants can be 

called upon to pay that debt. In Grove v. Duboic, 1 T. R. 112, 
it was held that a broker, with a del credere commiſſion, might ſet- off 


take the diſtinction of his being a broker acting under a del credere 


commiſſion. The ſame principle was recogniſed i in George v. Clag- | 


elt, 7 T. R. 359; and indeed there the deciſion of the Court was 
not in favour of the broker, for it only gave a purchaſer under 
him as fuch broker a ſet- off againſt his principal. 

. Heywood, Serjt. contra, It is ſuppoſed, for the ſake of the argu- 
ment, that a broker ſelling for a third perſon has no more property in 
the goods than a mere ſtranger, whereas by. the depoſit of the goods | 
in his hands he acquires a ſpecial property in them. Now in u- 


ruptcy, * if any perſon has a ſpecific lien or a-ſpecific property in 
goods, which is clear and plain, it ſhall be reſerved to him notwith- 
ſtanding the ba nkruptey. The goods ſold to the bankrupt were 
not ſold as the goods of Greatham and Dixon, but in the name of 
the Defendants; that circumſta noe was of itſelf ſuſſicient notice to 
the bankrupt, that the Defendants meant to claim a lien upon the 
goods ſubſequently put into their hands by him, The caſe of Gon- 
ſales v. Sladen, Bull. N. P. 130. 24 edit. clearly proves that the 


j 


of the goods. It is contended indeed, that none but brokers act- 
ing under a del credere commiſſion can claim this lien which the De- 
fendants infiſt upon; but it ſhould: be remembered, that the very 
ground upon which lien is allowed is to protect the broker from loſs; 

and that a broker who advances money to his employers upon 
the confidence reſulting from his rights as a broker, has at leaſt as 
| good a claim to a lien as he who acting under a del credere commiſ- 
ſion, only makes himſelf liable to his principal for any poſſible lof - 
les which may occur. -Now-in this caſe the Defendants had ad- 
vanced money to Greatham and Dixon, for both theſe perſons were⸗ 
indebted to them on the balance of accounts, both at the time of the 
fale and the detainer of the goods in queſtion, though it is true 
that they did not ſpecifically advance money in reſpect of the goods 
ſold by them to the bankrupt. In Atlins and another v. Amber, 


2 Eſp. N. P. Caf. p. 493, it was holden that brokers not ſelling 
61 


Vox, HI, he under 


to the ſame extent as a principal; but there the Court expreſely 


ger v. M. cox, Ambl. 253, Lord Hardwicke ſays, in cafes of bank- 


broker may maintain an action in his on name againſt the vendee 
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ground of a lien for the price of other goods ſold by him for B. to 


not eſtabliſhed by expreſs authority, it does not appear to me to fall 


factors to advance money upon. goods, in their poſſeſſion, or which 


His receipt is a diſcharge to the buyer, and he =_ a right to bring 
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under a del credere commiſhon might maintain an action apainſt the 


vendee for the price of the goods ſold, the principal being at that 
time in their debt for money advanced upon thoſe goods; and Lord 
Ch. J. Eyre was of opinion, that it was no objection to the reco- 
very by the brokers, that the declaration ſtated the contract to 
have been made with them, whereas the ſale- note ſtated that the 
goods were ſold on account of the principal. And in Drinbegatsr 
v. Gocawin, Coup. 251, Lord Mansfield ſays, We think a factor 
who receives clothes, and is authoriſed to ſell them in his own 
name, but makes the buyer debtor to himſelf, though he is not 
anſwerable tor the debts, yet he has a right to receive the money, 


an action * * to n the payment.“ 
| bots + - Cur, adv. vult. 

rere bein a aiichonve 17 opinion upon the Bench, the learned 
Judges now delivered their opinions ſeriatim. 
CAM BRE, J. The queſtion is, Whether when a broker receives 
goods to ſell for A. he is entitled to retain them though unſold, 
after a tender of all charges due in reſpect of thoſe goods, on the 


A. under a general authority from B. to ſell, there being no gene- 
ral balance due from A. to the broker, and the broker not having 
ſold the goods of B. under a del credere commiſſion ? ſtate the queſ- 
tion thus, becauſe I conceive, that, in the preſent caſe, the mere act 
of the bankrupt buying goods of the Defendant did not conſtitute 
the relation of principal and factor between them. The demand 
of the Defendant upon the firſt goods did not ariſe out of any 
courſe of dealing in the relation of prigeipal and factor, but was 
as foreign to that relation as if it had ariſen upon a legacy, or any 
other ſpecies of debt the moſt remote from that courſe of dealing. 
I do not find any authority for ſaying, that a factor has any ge- 
neral lien in reſpect of debts which ariſe prior to the time at which 
his character of factor commences: and if a right to ſuch a lien is 


within the general principle upon which the liens of factors have 
been allowed. It ſeems to me that the liens of factors have been 
allowed for the convenience of trade, and with a view to encourage 


rere = © ee == © 


mult come to their bands as factors; but gehe which are incur- 
| red 
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oy prior to the'exiſtence- of the relation of principal and fagor, 
are not contracted upon this principle. And if the lien now con- 
tended for were allowed, inſtead of inducing perſons. to place goods 
in the hands of factors, it would operate the contrary way, ſince 
t would tend to prevent inſolvent perſons from employing their 
creditors as factors, leſt the goods entruſted to them ſhould be re- 


tained in ſatisfaction of former debts. If this were the only point : 


in this caſe, I ſhould' be of opinion that the Defendants were not 
entitled to retain: But laying this point out of the queſtion, I 
till think the debts due from the bankrupt, ig reſpect of the goods 


ſold to him, are not to be conſidered as due to the Defendants, ſo 


a4 to authorize them to ſet-off ſuch debts, in an adtion brought 
againſt them by the bankrupt's aſſignees, and that the Defendants 
have no property or intereſt whatever in thoſe debts. I never yet 
heard of a perſon being allowed to protect himſelf, by ſetting 
up debts in reality due to other perſons; or that a factor, having no 
demand on his principal, could, by tranſactions with a third per- 
ſon, create a new intereſt in himſelf. In the caſe of Drinkwater v. 


Cibdwin, Lord Mansfield ſays, it ſhall not be in the power of 
20y man, «4 his election, to vary the rights of two other contend- 


ing parties.“ According to this rule, the factor has no right to 
prejudice the title of his Principal. That a factor has a lien for his 


general balance, is a point too well eſtabliſhed to be diſputed. The 


caſe Kruper v. Wilcox proves nothing more. Where a factor is in 
advance for goods by actual payment, or where he ſells under a 
del eredere commiſſion, whereby he becomes reſponſible for the 
price, there is as little doubt that he has a lien on theprice, though 
he has parted with the poſſeſſion of the goods. If he acts under a 
del credere commiſſion, he is to be conſidered as between himſelf and 
the vendee, as the ſole owner of the goods. There is no doubt of 
the authority of a factor to ſell upon credit, though not particularly 
authoriſed by the terms of his commiſſion fo to do; but if he ſo 


ſell without a del credere commiſſion, it is well-eſtabliſhed that he 


does not become a ſurety; the debt is due to the owner of the 
goods only. Many caſes have been cited, which do not appear to 
me to warrant the inferences drawn from them. In 'Gon/ales v. 
Kaden it is ſaid, that if the factor of a perſon beyond ſea buy or 


ſell goods, he may ſue or be ſued in his own name; for if he buy, 


Ty credit 18 . to be eee” to him; and if he ſell, the pro- 
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male is Lok to be made to him. But where the principal re- 
ſides abroad, he is preſumed. to be ignorant of the circum. 
ſtances of the party with whom his factor deals, and therefore the 
whole credit 1 is conſidered as ſubſiſting between the contracting pax. 


ties. The ſentence in Buller's niſi prius, immediately following 


the caſe of Conſoles v. Sladen, was not cited. There it is ſaid, that 
<4 2 factor's ſale does, by the general rule of law, create a contra 


between the owner and buyer; and therefore if a factor ſell for 


payment at a future day, if the owner give notice to the buyer to 


pay him, and not the factor, the buyer would not be juſtified in 
aſterwards paying the factor. The factor therefore has no right 


to conſider himſelf as ſubſtantially the creditor of the vendee of the 
goods; he has no equity in his favour, and the account is really 
and truly between the vendee and the principal. It is true that 


7 Mr. J. Buller adds, « yet perhaps, under ſome particular circum 


| ſtances, this rule may not take place, as where the factor ſells the 


goods at his own riſk (i. 6. is anſwerable to the owner for the price, 
though it be never paid), for in ſuch caſe he is the debtor to the 


owner, and not the buyer.” Neither the caſe of Rabone v. Mil. 


liumt, nor that of George v. Clagett,” appear to me to have any ap- 
plication to the preſent. The principle upon which thoſe caſes pro- 
ceeded, is well ſummed up in Cullen's bankrupt laws (a“, viz, 
that where a party being only an agent, acts oſtenſihly as the real 
and ſole owner, {as in the caſe of a factor concealing his principal, 
or an acting partner his partners), the buyer of goods from him 
may, in an action by the principal in the one caſe, or the ſirm in 
the other, ſet · off a debt due to him from the factor or acting part- 
ner reſpectively, upon the ground that the parties by their conduct, 
having enabled their agent to gain credit as the ſole owner, and 
the buyer having Bond ſide contracted with him in that character, 
they cannot recover againſt the buyer, without allowing him the 
ſame advantages and equities in his defence that he wauld have had 
againſt their agent. There is a caſe of Garrett v. Cullum, Bull. 
N. P. p. 42. laſt Ed. and which is alſo cited in Scott v. Surman, 
Willes, 405. which fully proves the doctrine that the debt of the 
vendee is not due to the factor. In that caſe the factor of a perſon 
living in Jreland, having ſold goods to a perſon living in London, 
without acquainting him with the name of his principal, or ac- 


JS his principal with the name of his vendee, became bank» 
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mußt; after which the vendee paid the money to his aſſignees; the 
principal then brought an action againſt the aſſignees and recovered, 
it being held that though the vendee was diſcharged by the pay- 
ment to the aſſignees, yet the debt was not in law due to them but 
to the principal, and therefore did not paſs under the aſſignment. 
That caſe is faid in Willes, to have been cited at Guildball, by Lord 


Ch. J. Parker, with approbation. Theſe caſes appear to me to 


eſtabliſh, that where a factor has no ſpecial claim on the goods, 
and he has diſpoſed of them, whereby he has loſt the advantage 
ariſing from poſſeſſion, the debt is to be conſidered to all intents 
as the debt of the principal, and the factor has no lien on the price. 
My; brother Heywood mainly relied upon the caſe of Drinkwater 

v. Goodwin, whereas the Court throughout that caſe evidently pro- 
ceed on the ground of the factor having given his ſecurity for the 
payment of the goods, and thereby acquired a lien on them in the 


ſame. way as if he had advanced his money on the goods them- 
ſelves, | The principle upon which that caſe was decided is very 


correct; 1 but hy did the deciſion proceed upon that principle, 


unleſs with, a view: to diſtinguiſh it from caſes circumſtanced like 


that now, befqre the Court? It is unneceſſary to enter at large into 
all the pobtions on this ſubject, which are laid down in the books; 
many-of which are very clearly ſtated in Scott v. Surman, It has 

been obſerved, that though a broker does not ad under a del ae 


dere eommiſſion, ſtill he may bring ama oh i in his on name for 


goods ſold by him. This power, however is incident to the na- 
ture of bis employment, as alſo that he ſhould be able to give diſ- 


goods fold on account of the perſons for whom he acts. But theſe 
circumſtances do not prove that he has any intereſt in che goods 
which paſs, through his hands. How would this! caſe have ſtood, 
if the Defendants had never become ereditors of 'Greatbam and 
Dixon ? It has not been argued, that in ſuch caſe there cguld have 
been any lien; and yet how can any right! between the Deten- 


dants and the bankrupt; be akered by a ſabſequent oourſe of dealing 


between the Defendants and third perſons? >The. rights of lien and 
detention muſt have exiſted at the time When the goods of Greu / 
lam and Dixon were {old to the bankrupt, and cannot be varied 
by the ſubſequent conduct of Greatbam and Diaom towards the 


Neo luz unleſe the bagkrupt has been ping. to then tranſae - 
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tions. Vader all theſe" circumſtances, und finding no authority 
which-warrants the factor in claimin g any ſuch lien as is claimed j 5 
this caſe, I muſt deliver my opinion that the Defendants have fail- | 
ed 1 in the defence ſet up by them, and that as they were fully ſatis- 


fied all they had a right to demand, the learned Judge was per- 


__ correct in his direction to the jury. 
Rooxr, J. This queſtion ariſes in an action of trover, and 

muna be decided by the rules of law. Caſes which have been de- 
cided by the Lord Chancellor, on the principles of general equity at 


che hearing of bankrupts' petitions, muſt not give the tules for our 


deciſion in the courts of law. Lord Hardwicke very cautiouſly 
takes the diſtinction in two caſes, namely, Kruger v. Wilcox, Ambl. 
253. and Ee parte Deeze, 1 Alk. 228. In the firſt of theſe caſes 
he ſays, © whether this was ever allowed in trover at law, where 
the goods were turned into money, I cannot ſay, nor can I find any 
ſuch caſe. I have no doubt it would be ſo in this Court if the 
goods remained in ſpecie, nor do I doubt of its being ſo where 
they are turned into money.” In the latter caſe he ſays, and here, 
though there had been no bankruptey in an action for theſe goods, 
the debt could not have been ſet- off; yet as the clauſe' of mutual 
credit has been extended, I think it may come within that rule.“ 


In the caſe before the Court, there is no doubt that the Defen- 


dants had a lien on the goods ſent to them by Dixon and 
by Grratbam, for their general balance while the goods re- 
mained in their hands; and if they had received the money for 
theſe goods, they might have retained it for the balance due to 
them. But when they parted with the goods they parted with 
their lien; and if they were at that time creditors of Dixon 
and of Ereatbam, (which was not directly proved at the trial) 


they were on the ſame footing. as the other creditors. . Hav- 


ing then a claim on the general effects of Dixon and Grea- 
tbam, Fackſon, to whom they had ſold ſome of their goods, 
ſends chem goods to ſell, and while theſe goods remained unſold, 
becomes bankrupt z the Defendants claim to retain theſe goods for 
a debt due to Dixon and to Creatham ;' becauſe if Fack/on, | inſtead 
of ſending” goods to them as factor, to ſell for him on his 
own account, bad ſent them money to pay for the goods he 


bought of them, they might have retained the money for Kin 
<4 to them from the r & Diane: or of Greathuin.”: 
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dofitine- of liens has already been carried very far, but I cannot 
ſind that it has yet been carried ſo far as to permit a factor to retain 
for all poſſible; demands which he may chooſe to make on the 
goods ſent to him. Here the Defendants are ſuppoſed to have 2 de- 
mand and a right of action againſt Dixon and againſt Grea- 
bum, who, for aught we know, are each of them ſolvent. 
The Defendants are not anſwerable to them for the value of the 
goods: fold to the bankrupt, nor have they advanced any money on 


and of Greathum, for the price of the goods ſold to him on 
their account by the Defendants. The Defendants then are mid 
dle men, not anſwerable to Dixon or to Oreatham, and have no 
claim upon the bankrupt in their own right except for the expences 
dus on the goods he has ſent to them, which expences have been 
tendered to them. I doubt (but with great deference to my L. Ch. 

Juſtice ho has had ſo much experience in Courts of Equity) How 
far equity would aſſiſt ſuch a claim, ſince it is not neceſſity | to ſe- 
cure the factors themſelves, but is ſet up only for the benefit of 
other perſons. I queſtion whether the creditors at large of the 


; bankrupt Fackſon, have not an equitable as well as legal claim, 
equally well founded with that of Dixon and of Greatbam. 


the other ereditors. The aſſignees have made out their caſe 
25 Plaintiffs; the Defendants ſet up this lien by way of defence: : 


not entitled to have preſumptions made in their Bet ; and the 
Court ean only judge from the facts actually proved by em. On 
the Whole Lam ſatisfied tliat at law, and in this action of trover 
the Defeudants cannot ſupport this claim of a lien. My opinion 
therefore is, that the rule for a new trial ſhould be diſcharged. 

HEATH, J. I am of the ſame opinion with my brothers Rboke 


nes relating to the ſubjeQ that it is unneceſſary for me to enter 
into the matter at length. The Defendants claim a right to retain 
tle goods in queſtion as brokers, not in reſpect of any debt due to 
themſelvet upon the goods, but in reſpect of a debt which they ſay 
is due from the bankrupt to them, but Which, in truth, is due to 
TE and to Dixon, That part of the caſe has been very ſatis- 


tbem. The bankrupt is indebted to the houſe of Dixon 


This is an attempt, through the means of theſe Defendants, | 
to give the houſes of Dixon and of Ereatbam a preference above 


it is incumbent on them to make out a clear caſe; they are 


and Chambre, who have ſo fully diſcuſſed the principles and autho- | 
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asap ETA by my two brothers who. preceded: me. There 
are two ſpecies of liens known to the law, namely particular liens 


and aber and general liens. Particular liens are where perſons claim a right 


Martins | 


| What concerns 


to retain | goads in reſpe& of labour or money expended upon 
them; and thoſe liens are fa voured in law. Oeneral liens are claim- 
ed in reſpe& of a general balance of account; and theſe are found. 


edi in cuſtom only, and are therefore to be taken ſtrictly. There 


is no authority t to fhew that fuch cuſtom has ever been extended to 
debts generally; and the opinion of Lord Hardiuicte in Ex parte 


; Deeze, which/is one of the firſt caſes in which a party was allowed 
to retain for a general balance, ſeems directly to the eontrary. From 
tbe report of that caſe in 1 All. 249, it appears as if the deciſion 


had been founded on the 2 Geo. 2. reſpecting mutual credits 3 but 


that report is not correct; for in Ex parte Ochentien,. 1 Ath. 237, 


Lord Hardwick, ſpeaking. of the caſe Ex parie Deeze, fays.* « there 
was: evidence that it. Wag uſual for packers to lend money to clo- 


thiers, and the clothes to he à pledge not only for the work done in 


packing, but for the loan, of money likewiſe. In that caſe, there- 
fore, 2 right was claimed to getain for a general balance of accounts, 
DPeeae having been a creditor of the bankrupt for money advanced 
to him. as. a packer and merchant, antecedent to the time of the 


© particular goods being put into his hands. From che expreſſion 
of Lord, Harawicke alſo, 3. All. gag, theſe goods were in the pe- 


titioner's hands as a pledge for ſome paxt of hig debt, namely, the 
Price of the packing; £ and what, 4 ight has a Court of Equity to ſay, 
that if he has another debt. due to him from the ſame perſon, the 


goods hall be, taken from him without, having/the. whole: paid ?” 


we may collect that he did not;think the petitioner entitled to re- 


| tain for che whole, independent of the euſtem. The eaſe of Drink- 


dealer) v. GCooduin, proceeded, on a ſpecial agreement independent 
of the cuſtom. „The. ment Was ſlated and: x&lied on; and 
Lord Meangfield ſays, “ the agreement, therefore; is, that he ſhall 
have a lien. „ eee authority therefore for the poſition, that 


9 
* 114 


a factor may retain goods in his hands in reſpec of all debts what- 


ſboęyer 3 and;there is a, rule of la which has not, been touched 
upon in argument, and which, appears. io we deciſive, of the con- 


trary, namely, that nothing can fall within the cuſtom, of trade but 
TS. trade, C ene therefore, ſuch as 


r * . AST 15 SAYS : ig 41 6 7 bnx money 


nr | 0 
. | . 


IN THE FORTY-THIRD YEAR OF GEORGE III. 


money due for rent, are not within the cuſtom which authorifes i 


factor to retain for a general balance. 


Lord ALvaNnLey, Ch. J. When this motion was firſt made, 
I iaclined to think my brother Noobs direction proper; but hav- 
ing heard the argument and looked further into the queſtion, I find 
myſelf under the neceſſity of differing from my brothers ſo far, 
as to think that a verdi& ought not to be entered for the Plaintiff 
on the facts ſtated in the report. Farther than that however I do 
not go. I am by no means prepared to ſay, that a verdict ought 
to be entered for the Defendant; for I think that if a new trial were 
granted, ſome facts might be eſtabliſhed which are now equivocal, 
and which would give riſe to a queſtion of ſo much importance, 
that I ſhould wiſh to take more time for conſideration before I de- 


495 
1803. 
— — 
Houcnurown 
and Another 
V. 


MaTTHEwWS 
and Another. 


cided againſt the Defendants' right to a lien. It was not ditinaly | 


proved at the trial, that Greatham and Dixon were indebted to the 


_ Defendants, but we muſt ſuppoſe that fact capable of proof. "IF 


however, the fact itſelf would make no difference in the determi- 
nation of the Court, there is no reaſon for ſending the caſe to a 
new trial in order to have it found. At preſent, therefore, 1 muſt 
ſuppoſe that the caſe affords ſufficient ground to infer that Greatham 
and Dixon were indebted to the Defendants. Theſe perſons then 
having put goods into the hands of the Defendants, with autho- 


rity to ſell them in their own names, and conſequently to bring 


actions and give receipts for the money; and the Defendants hav- 
_ ing accordingly executed their commiſſion by ſelling in their own 
names, and Creatham and Dixon being till in their debt, the De- 


fendants acquired a right to demand the value of the goods from 


the perſons to whom they were fold. The caſes cited have, I 
think, decifively proved that point. Nor does it make any differ- 
ence, whether the goods were ſold undet a 4e credere commiſſion 
or not. The. only effect of a del credere commiſſion, is to make the 


factor reſponſible for the value of the goods to his principal. If 


the factor, without ſuch a commiſſion, ſell the goods in his own 
name, he may bring an action for the value; and if the principal 


bring the action, the vendee may ſet- off a debt due to him from the 


factor. The factor, therefore, being authoriſed to bring an action 
for the value of the goods, may retain the whole amount in ſatis- 
faction of the debt due to him from his principal. We are to con- 
ies 8 in the firſt Place whit relation was created daes 
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' theſe parties, by thoſe! circuniſtances which took place ſubſequent 
to the ſale of the goods belonging to Greatbam and Dixon; re- 
membering that at the time of that ſale; the Defendants were the 


factors of Greaibam and Dixon only, and not of che bankrupt. That 


ſubſequent to that period, and while the bankrupt ſtill remained 
indebted for the goods of 'Greatham and Dixon, which he had re- 
ceived from the Defendants, he ſends the goods in queſtion to the 
Defendants to be ſold by them as his brokers, knowing that he 
ſtood ĩndebted to them for the goods of Greatbam and Dixon, though 
he did not know but chat the Defendants themſelves were the pro- 
prietors of the goods, the names of Greatham and Dixon not having 
been communicated to him. Conſequently the bankrupt muſt have 
conſidered his debt as due to the Defendants; and the moment he 


ſent goods to them as brokers, their right of lien attached upon the 


goods. If the Defendants had fold the goods, it is clear that they 
might have applied the money ariſing out of the ſale in diſcharge 
of the debt due from the bankrupt, on account of the goods of 


Ereatblam and Dixon; and how do we know that they did not for- 


bear to ſell, becauſe they conſidered the goods as a lecurity for 
that debt? Whatever may be the caſe with reſpect to other trades, 
it is not now denied that a factot has a right to retain for the ge- 


neral balance of his account. 1+ a'debt be due from the principal | 


to the factor, antecedent to the time of the particular goods being 
put into the hands of the latter, he is entitled to; retain them as a 


N ſecurity. And if a man commence; dealing with, a factor to whom 


he is indebied on bond, I am not prepared to ſay that the lien of 
the factor would not attach upon ſuch debt. In the preſent caſe, 
however, the goods of Greatbam and Dixon were fold by the Deſen- 


dants As, factors, and the debt therefore aroſe i in the, ordinary courſe 
of their dealing as factors. The caſe of Drinbenoter v. Gooduin 


was, L admit, the caſe of a particular contract, but be principle of 
the deciſion was, that if a factor become ſurety for his principal, 
he has a lien to the amount of the ſum for Which he becomes ſu- 
zety. The eaſe of Grove v. Dubuis eſtabliſhes, that a broker act- 
ing under a del credere commiſſion, may ſet · off againſt his prin- 
eipal the amount of loſſes incurred; and the caſes of George v. 


Clagett, and Rabons v. Milliams ſhew, that if a factor ſell the goods 


of his principal in hie own game, the buyer may ſet · off againſt the 


Principal a debt dus from the factor, It appears to me, there- 
that a factor who ſells in Nis own RE ſtands in the ſame 


3 ſituation 
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7 ficuation with reſpect to lien as if he had a del credere commiſſion. 


I do not wiſh to be bound by my preſent opinion, but as the caſe 


ſtrikes me, the preſent Defendants are warranted, by the cuſtom 
of merchants, in claiming a lien upon the goods now ſued for. 
It is contended, that the Defendants only ſet up this lien with a 
view to protect Greatbam and Dixan. But I cannot aſſent to a pro- 
| poſition which aſſumes that Greatham and Dixon are ſolvent. The 
preſumption rather is that they are inſolvent, ſince they have not 


paid the debt due from them to the Defendants; and the queſtion 
is, Whether the latter are not juſtified in retaining the goods in their 


hands, as a ſecurity againſt the inſolvency of their debtors? With 


reſpect to the authority of the caſes which have been cited from the 
Court of Chancery, it is true that courts of equity, in adminiſter- 
ing juſtice, ſometimes go further than the courts of law. But 
it is clear that the Lord Chancellor has no authority to ſkreen 
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goods in the hands of a factor, with a view to diſtribute them in 
Equity according to a different courſe from that which prevails at 


hw; and if Lord Hardwitke had entertained any doubts upon 


the rule of law, he would certainly have taken the opinion of ſome 


common-law court. I can hardly conceive the caſe Ex parts Deeze 


fo be well reported : for, according to the report, Lord Hardwicks 


ſeems to ſuppoſe that in caſes of bankruptcy, if a perſon has a lien 


fo a certain amount, there is no harm in giving bim a lien to the 


whole amount of his cddaim. But to ſuch a propoſition no lawyer 
can aſfent. The other ground of determination ſuppoſed to 


have been ſtated by his Lordſhip, namely, the clauſe. of mu- 
wal credit, certainly cannot be ſuſtained. The decifion there; 


fore mult feſt upon the ground of lien; and in the ſubſequent 
aſe Ex Porte Ockendei, Lord Hardwicke ſtates the real principle 
upon which the caſe Ex parte Deez? muſt have proceeded; for he 
ſays © in the caſe Ev parte Deeze, there was evidente that it way 


*'uſnal for packers to retain not only for work done, but for money 


ent.“ Theſe cafes were followed: by ſome other determinations 


in equity, which Ido not think it neceſſary to mention, as there 
equity, 


ate caſes at law. In Green v. Furmer, 1 Blac 65 2. 4 Bur. 2221, 
Lord Manifield ſays, 4 the convenience of eommeree and natural 


«Juſtice are on the fide of liens, and therefore of late years Courts 


© fear that way.“ He then ſtates, that lien may ariſe not only 
from expreſs contract,” or where the party Nas acted as 2 factor, 
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cular manner of dealing. The caſe of Kruger v. Wilcox had 


goods could not be conſidered as depoſited, with the former as a 


ther this debt due on account of the goods ſold for Greatham and 


favouring liens to ſo great an extent as has been done by the Courts 
Ny ef ie; for we know it has becn determined, that the members of 
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but Mie it may be implied from the uſage of trade, or from the 
manner of dealing between the parties in the particular caſe. In- 
deed he conſiders Lord Hardwicke as having decided the caſe Ex 
Harte Octenden (Which at firſt view ſeems not ſo favourable to liens 
as his opinion in Ex parte Deeze) on the ſpecial ground that there 
was no room to imply a lien, from the uſage of trade or the parti. 


before eſtabliſhed, that if there be a courſe of dealings and general 
account between a merchant and a factor, and a balance is due to 
the factor, he may retain the ſhip and goods, or produce, for ſuch 
balance of the general account; it is conſidered as an intereſt in 
the ſpecific things, and they are-made articles in the general account. 
In that caſe Lord, Hardwicte ſpeaks only of a foreign factor, but 
there is no doubt that a home faQor is entitled to the ſame lien, 
though the /ex mercatoria ſeems to found the origin of the cuſtom 
on the merchant reſiding abroad. Kruger v. Wilcox is recogniſed 
in Foncreſt v. Devonſhire, 2 Bur. 937, and in V. aller v. Birch, 
6 T. R. 262. Lord Kenyon conſiders the factor's right to his lien 
for a general balance as ſo long ſettled, that it ought not to be 
brought. into diſpute; he ſays it is an agreement which the law 
implies. The opinion indeed of Mr. Juſtice Lawrence in that caſe, 
may ſeem to ſupport the opinion of my brothers; for he ſays, that 
the doctine of lien only applies to caſes where the goods have 
been depoſited in the nature of a pledge; that the perſons for whom 
the lien was then claimed; never acted as the brokers of their prin- 
cipal before the tranſad ion in queſtion, and conſequently that the 


general pledge. The queſtion, however, is, Whether a factor be 
not that ſort of perſon that all goods which come into his hands 
are to be conſideredi as cloathed with a lien for his general balance ? 
In Co. Bank. Law. p. 455, Ed. 1797, it is laid down, that where 
one has acted as factor for another, every thing in his hands is con- 
ſtrued to be a pledge not only for incidental charges, but as an 
item of mutual account for the general balance due to him. The 
only point in difference between my brothers and myſelf is, Whe- 


Dixon, be ſuch a debt as can be brought into a mutual account 
between the Defendants and the bankrupt I am not deſirous of 
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of chat ſort of lien to which a factor is entitled by the general law. Pr 
Lam ſorry the Courts have gone ſo far, In this caſe, however, I 3d Avother 
feel that the Defendants are in poſſeſſion of a principle of law Age 
which has never been denied, and that being commiſſioned by an- e 
other to ſell goods for him, they acquired a right to retain thoſe 

goods in ſatisfaction· af any demands which might be due to them 


pere ſent, the relation of principal and factor aroſe; and when that 


relation commeneed, the right to a general lien attached. I deſire 
not to be conſidered as giving a poſitive opinion, but my doubts 

incline me to think mn eus juſtified i in entering a verdict 

for the Plaintiffs. tlie dos e 
en Bula diſcharged. 5 
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IN April 2097 bobs Reſpondents, as agents of Meſſis. Henderſon, . Policy of 


2 Ferguſon, and: Gichon, of Mirginia, ſubjects of; the United States board the 
of Ameriru, inſur ed. the cargo of the ſhip Catherine; bound from Catherine, a 


American 
Americu to Holland, at ten guineas Her cent. the poliey, Which * 
was underwritten by the Appellants, was upon the goods and ae e 

OUDLS ha- 


merchandiaes of and iu tre good hip called the Cal berine, an ving ariſen 
Auna vollen. Soon after the ſiguing of the policy, one of the N 
wadervwrigers” baving aſk ey; Whether a warranty Was implied by tained a war- 


,ranty, the 


the words American veſſel' ; the Reſpondetits,. anſwered, That 2 


WS ed 
8 en ee of capture er figure, the affuted/ fre tht they claimed. for a kiſs, 2 9 


fs. of, the ſhip being American bottom, and by bills f. 1900 few $7 ae of had been ſhipped 
ei FT ; opon ch they Print. $ ranting A* e for the 


ang ud, Y, N ee ee denge. TS es, r. fa we ths 5 zi beſt endeavours 50 


is ppers that on read. Vee. that the ſhip 


Ne n "AN hd ;abg-cargo ith gg by! b: Hs ofg{dvinge; to have; berg vers account and riſk 
rel d, vere entitled. to recover” on, a loſs y eaptory, notwit e — production by 


usr orerd of a0 Trab fenen Acad enen elde the arab, 7; 
A ſentence 7 condemnation ina Fr rr of, Admiralty is ad miſſible eo hut in an 10 here 
Sie e fr oe ots de le ie 


Co oing'a wittaney oO neutrelity. 
at of. Ity, emoio x ſhip. ted neatral, in 
Nen co Klo $09 0 de LURE Nea 4 5 bf Bs '» 2161510 l by the 


110 18 Aren bet "MP Fe ng 310 tbe, goods and effects y hieh cm poſe the cargo of the 


owing to t ain not e provided with proper and regular diſpatches 


ad{papers, is t hd derm & eb north eee goncluũ ve evidence 
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„ they meant no more than to deſcribe the veſſel as they Guns it in 
15557 the inftruQions of their correſpondents ;- and that the meaning of 
nn * this part of the policy and the underſtaading of the parties might 
| Hs 25 Lig be aſcertained with preciſion, an agreement in the following terms 
ea REP by the chr and ſigned by all the under writers: 
; ae, 20th of April 1597. 
= 146 | Whereas 3 hive ariſen how far, by the inſurances un- 
derwxitten by us on tobacco for Meſſrs. Henderſon, Hergiiſon, and 
Gibſon, by the Catherine, there is a warranty of property, and what 
is to be underſtood by ſuch a Warranty; it is hereby declared, 
that in caſe: of capture or ſeizure, Meſſrs. Henderyon, and Co., 
before they claim for a loſs, muſt produce proofs of ſhip being an 
American bottom, and by bills of lading ſhew that the tobacco 
| ſhall have been ſhipped on account and riſk of Meſſrs. Hendenſon, 
Ferguſon, and Gibſon,: upon which we ſhall ſettle by granting our 
bills at four months” date for the amount of our ſubſcriptions, 
deducting the ſtipulated premium, in full dependence that the in- 
ſured will uſe their beſt ann, to recover -the en as for 
' +.,- account of the ſhippers,” | a 
be” The Catherine ſailed on 18 m of DE from Nottingham in 
* be Fieginia,vand, on the 17th. of May was captured by the Dugue 
Dyouin a French privateer, oommanded by captain. Dutache, be- 
gaauſe ſhe had not on board a rolle dieguipage, required by the 
04 1-9» Freneb Executive Directory, and. ſent, into France. After a trial 
Alla the Tribunal of Commerce in the canton of Manta, the Ca/bc- 
dine Wes condemned. Of this che Reſpondents were informed on 
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ae the 22d,of Angult, by a letter and proteſt of the ſhip's maſter, 
+++ eaptain; Casnan, Being thus geragg. of the capture, the Re- 


„nne nbae ſpondents tranſoitied the captain s Proteſt to tbeir brokers, di- 
rwbedigg them to lay, at before the underwriters, and. requeſt them 

3 40 ſettle; the loſs according, to agreement. They tranſmitted at the 
9: 100452002 time, according to their undertaking, the bill of lading of the 
D bas 0 'Gatberine, which expreſſed that the. cargo was thipped. on account 
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Aud ritk-of Henderſon, Ferg/on, and Giljen, citizens of the United 
5 3 States, and a, certificate. by the Americas. vice · conſul at Nauts, 
8 ſtating that” the hip's papers were lodged i in the Tribunal of Com- 
1 70 wh pa L merce of that city. "Theſe papers were” the only papers which, 
24̃ the, time when the Catherine failed, were furniſhed or could be 
| furniſhed to American ſhips; which circumſtances the oye 
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offered to prove to the Appeflunte, the under wyrlters. "The Appet- 
lants, however, refuling to pay che obs; che Recpondeuts brought 
am action in the Court of Admiralty in S/vfland. To this aQtion . "9 Others 
the Appellants ſet up the following defence: That the Cuherint tler ester 


being called in the policy an American veſſel, implied a warranty 
undertaken by the aſſured of that fact; that this warranty further 
implied that the ſhip ſhould be furniſhed with all documents ne- 
ceſſary to prove the neutrality; and that the ſentence of the French 
prize court, condemning ſhip and cargo as enemy's property, was 
evidence concluſive and not to be redargued, that the war- 
W had not been complied with, and therefore that che afſurers 
were liberated. The material part of the French ſentence was 
as * eee. * Tue Tribal having maturely CO pa whole 


Caberins bearing date k 5 June 1791, and A peenficy * of 
the 26th March 1797, figned © Waſhington,” nor to the charter. 
party of the firſt of May the fame year, which Proves the {aid hip 
Catherine to be the property of Citizen Anthory Bavenport of 
Newbury, citizen of the United States; without attending farther 
to a manifeſt „bearing date the 2d of March 1797, to which is an- 
nexed a certificate of the 26th March of the ſame year, ſigned by 
George Riſei, tax-receiver in the diſtrict of Nottingham in the State 
of Marylang, ſtating that the "aforeſaid ſhip has been expedited 
according to law; nor to a bill of lading, dated the 224 of Marth 
1797, Which proves that the e ſhippers and owners of the 270 hogl- 
heads of tobacco laden on board the Catherine, are Henderfin, 
: Ferguſon, and Gibſon, "of Dumfries in Virginia, citizens of the 
United States; ; and that the ſaid tobacco was expedited for their 
account and riſk, to the conſignment of Thomas Theat, reſiding at 
Rotterdam; conſidering t that Captain Samuel Camnear has not 5801 
duced : any muſter-roll in dus form, bit gned and atteſted by public 
officers A pointed. for that purpoſe, but merely a Tort of thip's s ar- 
| tidles without | any ſignature or date, wherein are inſerted the 
hates of. ten men, ſaid to compoſe the crew of the ſhip Catherine, 
without mention being made either of their native place or of their 
Place of. abgde; and in corroboration of this lik, ſix. protections, 
granted by-the United States to petſons named Jobn Cannon, Ke. 
being part of the ſhip's S crew, and which! proves them to be citizens 
| ef. the Vaited Baron of Amrita, and their ME been ſo for a 
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. nignber; of years; conſidering, chat the 7th article of the 
law of 1 3 Wivg/e,? d- peary d which abrogated that of the th May 
4798. cannot be recurred, to, purſuant to. the arrẽt or reſolution, of 
the Executive Direty of the 12th Venofe Sth year, and that this 
2 in full vigqur ; conſidering that this law of the 9th 
Aa 1793, old ſtyle, orders the ordinances And regulations of 
1704, 1744, and 1778, relative tb. the manner of proving at 
aſea the prbperty of neutral ſhips and metchandile, to be carried 
into effect; conſidering that the iſt article of the law of 3d Bru- 
maire, ath year, ordains as follous: „% When a declaration of war 
againſt a nation ſhall cauſe maritime armaments. to take Place, the 
Executive Directory will draw. up inſtructions, clear and preciſe, 


the form of which ſhall not leave the leaſt doubt to the ſearching 


gate with, reſpect to their duty and rights; conſidering that the 


marret. of, che Executive Directory of the 12th Ventofe, $th year, in 
the Ath article, in terms clear and imperative, declares lawful prize 


all the ſhips of the United States unprovided with. muſter-rolls, 
and orders them to be treated as enemies; conſidering, laſtly, that 


if any ſhip be declared a lawful prize, and treated as enemy, the 


| confiſcation. of her cargo is a matter of courſe; the Tribunal, in 


conformity with the laws aboye quoted, and elpeciall 75 with the article 
of the arret of the Executive Directory of the 1 2th Pentoſe, 5th year, 


| decrees and declares lawf al prize the ſhip-Catherine, Samuel Cazncau 


> IT 


: maſter, captured by the private ſhip of war Dugue Trovin, com- 


manded by. captain Dutache, together with her apparel, and fur- 


niture. Decrees and deelares fur ther lawful prize all the goods 
and. effects which compoſe the cargo of the ſaid ſhip, ſince the 
whole, owing to captain Samuel Cazneau not being provided with 


| Proper and regular diſpatches ; and papers, is to be deemed the Pro- 


4 


perty of the enemies of the French Republic.” | 
The aboye ſentence having been appealed from to "he Civil 


| Tribvoal of the department of the Tower Loire, was confirmed 


in the. following terms: Conſidering that the maritime regu- 
lations of 1704, 1744, and 1778, anterior and poſterior” to the, 
xreaty e concluded between | France and. America, imperiouſly re- 
quire that allForeign ſhips failing! in time of war thould have on 
board a relle Aeguipage, or muſter- roll, authenticated by the public 


officers. of the Port from Which they fail, under pain of being con- 


©. a Fas. 


A idered as good prizes; conf! idering that the model of the paſſport 
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exptain” "who has "obtained. it, to deliver "a lift, figned and der- 
del by witneſſes, of the names, turuantes, places of birth and 


abode” of che people who compoſe. his crew, and that Samuel zd Another 
er | 


Cazneau had but an informal and unſigned lift, decrees by judg- 


ment in the laſt' reſort, that it has been rightly determine by the 
| ſentence from which he appeals ;. orders that that judgmetitHhall | 


obtain ns. full and entire effect; condemns the Appeliant'i in coſts,” 
The Reſpondents ne, firſt, that there was no warranty 


efron or implied in the policy; 2dly, ſuppoſing the deſcription | 


of the ſhip as'an American to imply a warranty, it coiild not be car- 


ned farther than that ſhe'was in fact Amtrirun, and Was furniſhed 
With all the documents viſual and required by. the law of nations, 


and by the treaties ſubſiſting between America and the powers at 
war to prove the fact, and that evidence had been given that ſhe had 


all ſuch documents; zdly, that the ſentences of the French court 
were not concluſive evidence of the ſuppoſed warranty not having 


been] complied with, for that without entering into the queſtion 


whether" ſentences" of foreign courts, if broadly and clearly pro- 


nounded on matter of fact, ut out all contrary evidence in a col- 


lateral ſuit ariſing in the courts of this « country, it was ſufficient to 


ſay t that the ſentences in queſtion had not pronounced judgment on 
the fact; they did not condemn the Catherine as enemies property, 


4 or TY any ground recognized by the law of nations, but went 


svowedly on the non- compliance with certain regulations of France 


Which could not bind other nations, or the courts of other nations; 
and upon a ſtatement of the | treaty between France and 05 


direct repugnant to the Expreſs words and obvious meaning of 
that treaty 3 and qthly, whatever conſtruction might have been put 
upon the policy as worded, the meaning of the parties was aſcer- 
tained beyond a doubt by the poſterior writing, whereby the Ap= 


pellanir agreed to pay, in caſe of capture or ſeizure, upon proof 
| given him merely that the veſſel was an American bottom; and the 
goods vo as the property of Meſlts.” Henderin” and Co. ef 
Jute Bum fret "decreed in favour of * the preſent 


fern underwriters Upon which the no Reſpondents, 
the aſſured, "brought rhe ent of that decree before the Court of 
Seſſion by an action of reduction, when the Lord *Ordinary . pro- 
nounged in lnterlobitor in favour of the affured, tö whith, 'after a 
preſentation for the Appellants, he adhexed. "The — 
'OL, _... re! the 
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4006 a i having: ,petitionedihe whole Court of Seton, det 
x. 5 4 Court unanimouſly. eqnfirrdedithe interlocutor-of the Lord Ordi- 
e ee whereuppn we een n to the Houſe of 
e en. n 
W Tecon. bunden: e part ofthe Appar were in 
_- ak T 
| np et adopts... en „ 
TY '2dMly, That the ene ee por es. 
95 demacit a8 enemies property, the warranty was negativet. 
Zul, That the volle d'equipage was made er document | 
e Þy thearear of 1778 between France and America. | 
Achly, That the ue en did not rar the queſto 
Feria en parties. 
The reaſons ſubmitted on. the pare of th Reſpondents were in 
dee. 7 * 7 
18; T IRR was no id We ade has the ex- 
20 of ** American ſhip in the policy was merely deſcriptive. 
adly, That ſuppoſing that - expreſſion to amount to a warranty, 
the-afſured had.cſtablihed by proofs that the ſhip and cargo be- 
longed to Americans, and that the former bad all the documents on 
board which could be, progured at the ports of clearance. [Under 
this head was inſerted: a Jong 9xamingtion. of the ſeveral modern 
authorities on the ſuhjects of warranties in policies of inſurance, 
and of the effects given to foreige anne as acgativing ſuch 
warranties. ], | | 
+ 3dly, That Ae ant "eliaved the afſured from 
the effect of the ſentence of oondemuation, it being ſufficient under 
that agreement to give ſuch proofs of the ſhip and property being 
American as were required by the agreement. 
This, caſe was rſt argued at the bar of the Hong of Lords in 
March 1802, by Dallas. and Adam for the Appellants, and by the 
by Attorney General (Late) and Alexander for the Reſpondents. 

5 Alt chat time it was ordered that the caſe ſhould be again argued, 
and ag intimation was given that the Judges would be ſummoned 
to attend , Accordingly in May 1803, the caſe; was again argued 
at the bar of the Houſe (the Judges: attending] by the Attorney 

r SBegneral (Perceval) for the Appellants, and by Pars for the Re- 
ſ] at On; this argument the e both -ides not 25 
23 49 I 
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_ 10 che feveral queſtions, 71ſt, Whether the expreſſions of the 
policy amounted to a warranty? 2d, What was the true conſtrue- 


uon of the ſentence of condemnation?. And 30, What was the 


Ceffect of the explanatory agreement? But alſa argued at great 
length and with much learning, the admiſſibility in evidence of 


a ſentence of a foreign Court of Admiralty i in an action upon a po- 


| ep of inſurance, i in order to falſify a warranty of neutrality. f 
3 After the argument, the Lord ann. "Pub rd following 
| queſtion, to the Judges, dia. FN 
Whether in this caſe, taking it to be admitted that the ſhip Ca- 
_ therine, when captured, had every document on board to prove 
chat ſhe was American and the cargo to be American property, 
which American ſhips uſually bad, and which had been required by 
France on all former occaſions to aſcertain ſuch facts; and which 
at the time of her ſailing from America were known in America to 
have been required by France for that purpoſe ; if, upon proof 
having been made that the ſhip Catherine was American bottom, as 
belonging to American: owners, and upon its having been ſhewn 
by bills of lading that the tobacco inſured had been ſhipped on ac- 
count and riſk of Meſſrs. Hendenſn, Ferguſſon, and Gibhon, bills 
payable at four months' date had, after the capture of the ſhip Ca- 
_ therine, been given to the aſſured by the underwriters for the 
amount of their ſubſcriptions upon the policy of. the 8th March 
1797, deduQing the ſtipulated premium, and ſuch bills had re- 
mained i in the. hands of the aſſured until after the ſentence of con- 
demnation of the ſaid veſſel, the aſſured could have recovered 
againſt the underwriters in actions brought upon ſuch bills after 


| had to the legal meauing and effect of the policy and e we 
La of the agreement of the 20th April 179 


On the 14th of July 1803, the bg or not 'belng unanimous, 
delivered their opinions feriatim. 8 


GRAHAM; B. (after ſtating the cale). The queſtion put by your 


Lordſhipa, apparently complicated, beech ſimple,” by ſtating ag 


diſtin@ propoſitions the daa on which it proceeds, and it will ſtand 
 thusz The hip Catherine, when captured, had every document on 


board te prove the veſſel and cargo American property which Ame- 


rican thipg uſually had, and which had been required by France on 
50 _ accafons; and which at the time of her ſailing were known 


BER. \.- 
1803. | 
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LoTHran 
and Another 
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Hen DERSON 
and Another. 


| and notwithſtanding ſuch ſentence of condemnation, regard being 
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in America to..have been required by France.” Aker the Sibtire 
proof was made that dhe ſhip Catherine was American bottom, and 


—P Another it was ſhewn by bills of lading that the cargo had been ſhipped on 


Hex 55 R 208 
und Another. 


— ——— — — — — ——— 
- 
- 9 


10 
'4 

| 

| 
11 
1 
i 

4 q 
— 
. 
. 
0 * 


account and riſk of Meſſrs. Henderfon, Ferguſon, and Gibſon. Upon 
| this bills. payable at 4 months date were given to the aſſured by 
. the. underwriters for the amount of their ſubſcriptions. After- 
wards the ſhip and cargo were condemned, and after the condem- 
nation of the laid veſſel the bills remained In the hands of the 
aſſured. The queſtion then is, Could the aſſured have recovered 
againſt the underwriters in actions brought on ſuch bills] after and 
notwithſtanding | ſuch ſentence of condemnation? And we are di- 
rected. by your Lordſhips, i in conſidering that queſtion, to have re- 
gard | to the legal meaning and effect of the ſaid policy and ſentence, 

and of the agreement of the a0th of April 1797. 1 ſhall take the 
liberty of conſidering this queſtion as if the underwriters had given 
their bills upon the firſt; impreſſion of good faith, without particu- 
| larly adverting to the legal effect of a ſubſequent condemnation; 
for if they are ſuppoſed to have given theſe bills with a diltinct 
view, of all poſſible conſequences, I think it can hardly be doubted 
but that they had bound themſelves. And in order to meet the 
queſtion in all its difficulty, I will ſuppoſe that it was à condemna- 
ion of the veſſel as enemies property, without ambiguity or appa- 
rent injuſtice. This queſtion depends upon the conſtruction of 
the policy, and of the agteement. The policy contains no expreſs 
but at moſt an implied warranty of the ſhip, and no warranty of 
the cargo. Both parties think it requires explanation, and this 
agreement evidently: dictated by a ſpirit of candour, and a regard 
to mutual aceommodation, takes place. By this the Underwriters 
acquire an undertaking on the part of the aſſured, to ſhew by bills 
of lading that the tobacco was ſhipped on the account and riſk of 
Anericali. It is reaſonable therefore to preſume that they meant 
to concede N and I am at a loſs to find what that could be, 

yaleſs it were ſomething as to the mode of proof of the property. 

At this period, when the mind of every honeſt man felt afflited at 
| the facility. with which in ſome. of the tribunals of Fronce the moſt 
eſtabliſhed principles of juſtice were violated; hen men of charac- 
ter and honour were driven from the ſeats of juſtice which they 
| worthily filled, and their. places taken. by men baſe enough to be- 
N come the mere eee, of the * wanton aQts 
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of power, it is reaſonable to preſume that the underwriters were 
perfectly aware of the little reliance which the Americans would 


have in the juſtice of the tribunals ſo conſtituted, and the inf uperable 
difiiculties they might lie under to make available before them the 
deareſt and faireſt poſſible caſes; and that it was the intention of 
the underwriters to relieve them from ſome of thoſe difficulties : as 
if they had ſaid in terms, we do not expect that you ſhould make 
ſuch a caſe in France as will prevent condemnation, but produce 
proofs to us of the ſhip being American bottom, and ſhew us your 
bills of lading and we will be ſatisfied, and take the riſł of unlawful 
force upon ourſelves. 1 think that the language of the agreement 
is ſtrongly expreſſive of ſuch an intention. The caſes provided for 
are capture or ſeizure. The term © ſeizure” imports an unjuſtifiable 
taking: if therefore the French privateer had as an undiſguiſed pi- 
rate run away with the ſhip without proceeding to any condemnation 
what were the aſſured to have done? They were to produce proof as 


to the ſhip, and bills of lading as to the goods, and this ſhews what 


they meant by producing proof, and when it was to be produced; for 
if the aſſured had, in the caſe of a ſeizure, without colour of juſ- 
tice, laid before the underwriters or their attorney ſuch documents 


23 would amount to proof in a Briti 1/2 court of juſtice, and ſhewn 


their bills of lading, the underwriters were, as 1 apprehend, bound 
to ſettle and give bills at four months' date; and by the term © ſettle” 
they ſeem to me to have clearly meant finally ſettle : for it muſt 
be a ſtrange ſerflement that by a ſubſequent condemnation ſhould 
be totally undone, But what they bound themſelves to do in caſe 
of ſuch a ſeizure, they bound themſelves to do in caſe of capture 
under colour of lawful, prize ; for the language of their engage- 
ment applies to both, without poſſible diſtinction on the face of the 
iuſtrument. If they meant a diſtinction, is it poſſible to fuppoſe 
that they would not have provided for it by ſaying, 
ſhould be condemned as lawful prize the bills or money ſhould be 


reſtored ? Nay, would they not have provided for the caſe by ſay- 


ing that the bills ſhould not be negotiated till that event were 
known? On che contrary, they agree to ſettle by granting bills 
which the next moment may be negotiated, and neceſſarily become 
payable, and they ſtipulate, as the only ſecurity which they ſhould 
have a right to exact, that the inſured would come forward in 
their neutrab 5 ag We: their beſt ae ve 0 recover 
Vor. m. *" 0 ed N ee "their 
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thats property as for themſelves, but, in fact, as truſtees for the 


mean after condemnation, or in the proſpect of that event; for be- 


_ dence. adduced, and to diſprove it if he can, and that the under- 
writers by this agreement cannot be intended to have renounced. 


produce proof and bills of lading muſt mean, that their proof ſhould. 
be heard and weighed. To me it ſeems clear, that, the underwriters 
looked to an inquiry at bome, and not in a foreign court; for in 


for the event .of condemnation: a moſt material circumſtance, if 
| ſettlement, which imports, to my underſtanding, a final ſettlement 


and concluſion, of: the tranſaQion. I therefore thiok, that this is a 


entitled to demand a full, performance of the engagement on the 


| demnation is no bar to a recovery on them in the hands of the 
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underwriters.” They conſider capture or ſeizure as the ſame thing, 
as neceſſarily entailing a loſs upon themſelves, and impoſe upon the 
underwriters, as the only thing required of them, an obligation to 
uſe their beſt endeavours to recover the property: this, too, muſt 


fore-condemnation it was the intereſt of the underwriters that the 
inſurers ſhould uſe no endeavours to recover the property, in conſe- 
quence of which a condemnation would take place, leſs exception = 
able, perhaps, than the preſent, and in virtue of which the under- 
writers. would be abſolutely diſcharged. But it is ſaid that pro- 
ducing proof imports a right in the adverſary to conteſt the evi- 


that right: true; but can it be underſtood that the underwriters, in 
conceding the liberty of producing proof, and ſhewing by bills of lad- 
ing, Be,, meant to avail themſelves of a condemnation which totally 
ſilenced and annulled that proof? At leaſt they muſt mean that the 
legality and truth of ſuch condemnation. might be conteſted, If a 
right be implied in favour of the under writers on this agreement to 
conteſt the neutrality, ſurely the expreſs right to the aſſured to 


caſe of capture or ſeizure, all that the aſſured are required to do as a 
condition precedent 1s to produce proof of the ſhip being American 
bottom, and ſhew by bills of lading, Cc. ; not a word is ſaid of waiting 


intended, and Iam authoriſed to lay, by the manner in which this 
caſe is put, | that after compliance with thoſe expreſs requiites they 
were. bound to give the bills, and bound to give them as upon a 


caſe i in which the aflured have performed, on their part, every thing 
| 16 
that Was required of them by the underwriters, and that they are 


part of the underwriters, by granting | bills at. four months; and 1 
think that ſuch bills were intended, as they purport to be, irreyo- 
cable and unconditional ſecurities, and that the ſubſequent con- 


aſſured themſelves. Having come to this concluſion on ſuppo- 
hi Os, ns ſitions 
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fitions that the condemnation was clearly on the ground of enemies 
property; I am relieved from the neceflity of ſaying what I think 

of theſe diſgraceful ſentences, and how far an Engliſh court of 
Juſtice is bound to adopt their concluſions, when directly contrary 

to the premiſes from which they are drawn. The ſentences in ſub - 
ſtance, and almoſt in terms, ſay this; The ſhip is American, the 
goods are American, but the captain had not on board that which 


de was not bound to have, which he could not by any poſſibility | 


know was required of him; and therefore we deem them (what 
nd rational being can) to belong to enemies of the Republic. [ can- 
not: for this record, be it what it may, amounts to this: We pro- 
nounce them enemies” property becauſe we are bid, and dare not 
do etherwiſe. To receive ſuch ſentences as coneluſive would be 


in effect to ſay that we give no credit to what they truly Rate, but 


abſolute eredit to what they falſely conclude. As to the argument 
of the impolicy of contracts by which the loſſes of neutrals (as the 
French,” it is ſaid, are ſtudious to contrive) are thrown upon our- 
ſelves, and the neutral nation prevented from aſſerting with energy 
its rights as ſuch, being indemnified againſt the acts of violence 
and injuſtice of one of the belligerents, it opens too wide a field 
of conſideration; it is rather the ſubject of diſcuſſion with a view 
to regulation, and has too much of novelty in it in courts of juſ- 
tice to form the ground of a legal objeRtion to a contract in other 
reſpects fair and unexceptionable. I am therefore of opinion that, 
under the circumſtances ſtated by your Lordſhips, the aſſured could 
have reeovered againſt the under writers in actions brought on the 
bills; after and notwithſtanding the condemnation, 
 CyAmBRE,"]. In offering my opinion on the queſtion pro- 
poled-by your Lordſhips, I ſhall firſt confider the legal meaning 
and effect of the agreement referred to at the cloſe of the queſtion, 
and whether the intention of that agreement was in caſe of loſs by 
capture or ſeizure to make the underwriters at all events liable to 
ſuch loſs, independent of any effect which a ſentence of eondem- 
nation might otherwiſe have had upon the warranty contained in 
the poliey, there being ſuch proof of the fact warranted as would 
_ thave been” ſufficient if no ſuch ſentence had been pronounced, and 


aſſuming for the preſent that ſuch ſentence would otherwiſe have 


bad a concluſive effect upon the warranty, If it can be elearly 
collected from the agreement, as is expreſſed in the writing figned by 


«he hes that fuch was the real meaning and intention of 
Wig 4 8 the 
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1803. the parties, that intention muſt-prevail ; but 1 think we muſt diſ- 


clear thoſe doubts. It begins by reciting that doubts had ariſen 


there was a warranty of property, and what was to be underſtood 

by ſuch a warranty. The bare recital of theſe doubts ſhews that 

the parties to this inſurance had not much experience in matters of 

inſurance, and did not poſſeſs that knowledge of the ſubject which 

merchants. and underwriters, in general do, which may afford ſome 

argument againſt affecting their intereſts by ſuch preſumptions as 

could only ariſe from ſuppoſing them perfectly conuſant of the legal 

reſult of every circumſtance that might happen to the property ot 

5 ariſe in the conduct of the aſſured. The doubts however that had 
been entertained they ſolve, in this way: They declare, that in caſe 

of capture. or ſeizure the aſſured, before they claim far a loſs, muf 

produce proof of the ſhip being an American bottom, and by bills of 

25 lading ſhew that the tobacco ſhall have been ſhipped on account and 
riſk of Meſſrs. Hendenſon, Ferguſſon, and Gib/on.; Here they put it 

out of, all doubt that the fact of the ſhip; being an American bottom 
was meant to be warranted, and that dif; poleszof all the arguments 
ariſing from the ſuppoſed high rate af premium. They not only 
put the warranty of the ſhip out of doubt, but they add, what was 
not contained in the policy, an engagement on the part of the aſſured 
to prove (but only in the manner there mentioned) the ſhipping of 
the tobacco on account and riſk of the particular perſons mentioned 
in the agreement. In this part of the agreement the parties ſeem 
o diſcover a further degree of ignorance upon the fubject, and to 
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caſes of ſeizure and capture. This however being a caſe of cap- 
ture, it is not neceſſary to determine whether hy that mode of ex- 
preſſion in the agreement the warranty is narrowed to thoſe two 


\ 


. ING. coverthe intention by fomething more than bare poſſibility or con- 
and Hon jecture. At the. time when the agreement was made the undet- 
| Henpzacon Writers had by the terms of the policy a clear right to all the advan- 
and Another. We | 83 ; * 8 
tages of a warranty that the ſhip was American, it having been long 
| ſettled that ſuch a deſcription as is contained in this policy does 
amount to a warranty. . Having this right under the policy, the 
underwriters cannot in my opinion be deprived of it, unleſs their 
intention to abandon the right is equally clear. Let us ſee then 
bp, what the terms ef the agreement are, what are the doubts which 


had ariſen in the minds of the parties, and how they endeavour to 


how far by the inſurance on tobacco made by the policy in queſtion 


ha ve ſuppoſed that the warranty could become material only in the 


ES . . 35 3. af 


© © 


r > Front... a ie 


IN * FORTY-THIRD YEAR oK GEORGE III. 


caſes or not 
of un lauen bene, and a particular mode of proof as to the 


| ether füt, proceeds thu us: Upon which we ſhall ſettle by grant- 


ing our bills at four months* date for the amount of our ſubſcriptions, 


deducting the ſtipulated premium, in full dependence that the in- 
fured will uſe their beſt endeavours to recover the property as for 


account of the ſhippers.” The doubts, if there be any, on the effect 
of the agreement muſt ariſe from this latter part of it, eoupled with 
the requiſition of proof in the former part; and it is contended at 
the bar, that the underwriters, having agreed that upon proof of the 
ſhip being American, and production of bills of lading, they will 


pay the amount of their ſubſeriptions by bills at four months, and 


fipulating for or rather expreſſing their reliance on the endeavours 
or the aſſuted to recover the property, are bound to pay upon à 
aiſcloſure of ſuch documents and evidence, as ſuppoſing no ſentence 


| 15 diced Would entitle them to recover' in a court of Juſtice; that 


che underwriters are bound by the ſtate of the evidence at the time 
of the capture, or of the notice of it, and are not entitled to the be- 
nefit Which would ariſe to every other underwriter from a condem- 
nation of the property as enemies property. I cannot accede to 
ſuch à conſtruction of the agreement. What is meant by the re- 
quiſitton of the proof, no particular ſpeties of proof being mention- 
ec? Surely proof i in a court of juſtice, if required. Strictly ſpeak- 
ing, what is produced or communicated in the private tranſactions 
of the parties themſelves is not proof. If under writers ar ſatisſied 
by what is diſcloſed to them they may pay; if they withhold pay=: 
ment and are difſatisfied' without reaſon, they wille ultimately have 
further damages to pay. But can it be ſaid that under this agree! 
ment they may not go into a court of juſtiee and require the proof 
to be made in the uſual manner; and if they do, is. ĩtto he ex par 
evidence? Is the Defendant to be preeluded from oppoſing it hy 
contrary evidence, or any evidence that will deſtroy the effect of the 
Plaintiff's evidence? And why is an underwriter to be precluded: 
from giving evidence of a ſentence any more than he would ſrom 
giving evidence of fraud, forgery of documents, miſconduct of the" 
aſſured, or any other matter that would repel the juſtive br legality 
of the Plaintiff 's claim. I ſhould require a very clear un explicit 
declaration of ĩatention to induee me to hold that opinion. Süße 
poſe the ſenterice/of condemnation to arrive at the ſame time with 
the intelligence of the capture. Is the evidence to be taken par- 


* 


The agreement having thus required proof generally 
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cally? Is that the declared intent of the parties? And 1 
is to he received as evidence; muſt not the ſentence have its legal 
effect? Ho does that caſe differ from the preſent? If before : 
ſentence was pronounced, or before the evidence of it was received, 
the parties ſhould proceed to a trial, and the Plaintiffs; recover by 
the judgment of the Court, I admit that they might not be com- 
pellable to refund, becauſe the Court who tried the cauſe had cog- 
nizance of the fact, and acted right upon the evidence; but in this 
caſe eoneluſive evidence bas arrived in due time, and the Court ir. 
which this action was tried I think was bound by that evidence, 
It ſeems impoſſible that the mode of payment by bills ſhould make 


any difference. If that had not been ſtipulated, the money would 


have been payable immediately upon the loſs. If no credit had 
deen given, an aQion would have immediately lain, ſuppoſing that 
there was no fact in the caſe that afforded a legal anſwer to it. The 
credit. is for the benefit of the uuder writers, and not of the aſſured. 


: With reſpect to what is ſtated in the agreement reſpecting the en- 


deavours of the affured to recover the property, no neceſſary con- 
cdluſion ariſes from thenoe. Arreſts; takings at ſea, detainments, 
Vc. are among the riſks ipſured againft.. There are many caſes in 
which thoſe endeavours might he of important. uſe to the under- 
writers; as in the caſe of capture and recapture. So4a the caſe of 
x capture or ſeiaure without auy ground of: condemnation and 


terminating in a diſcharge, the underwriters would be liable for the 


damage ſuſtaĩned, and greatly intereſted in the endeavours of the 
maſter to explain his ſituation, and -obtaim'a ſpeedy diſcharge. I 
think it moſt probable that nothing reſpecting a ſentence of con- 


demnation was at all in the centemplation of the parties; if it bad 


been, ſurely nothing could have been more eaſy than to have ſaid, 


in expreſs terms, that the policy ſhould not be affeted by the ſen- 
_ tence of any foreigt Court, It appears to me therefore that the 


explanatory agreement has not varied the queſtion, I ſhall now 


proceed to confider the effect of the French ſentenee of condemna- 


tion in this caſe; and attending to the language ef that ſentence [ 
cannot but be of opinion that the French Court founded its deciſion 


being my opinion, I think the ſentence cancluſive againſt the claims 
ol the aſſured, agreeable to all the deciſions upon the ſubject, begin- 
. v che caſe of Hamlet v. Curnalias enen. 
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by the opinion of Lord Holt in'two ſubſequent (a) caſes), and pur- 
ſuing them down to the preſent period. It is true, that i in Hughes 
„ Cornelius the queſtion upon the foreign ſentence aroſe in an 
gion of trover, and not in an action on a policy of aſſurance 
where the non-compliance with a warranty of neutrality is in diſ- 
pute. But from that period to the preſent the doctrine there laid 
down reſpecting foreign ſentences has been conſidered equally ap- 
-plicableto queſtions of watranty in actions on policies, as to queſ- 
tions of property in actions of trover. It has been ſuppoſed indeed 
that the caſes warrant a diſtinction between thoſe ſentences which 
expreſfely take into conſideration and ultimately decide the non- 
neutrality of the ſhip, and thoſe in which the ſame point does not 
appear to have come fo immediately under the conſideration of the 
foreigt Courts. But I think wherever the Courts in this country 
have been able to collect from the ſentence that the point of neu- 
trality has been decided, they have held themſelves bound by that 
detiſion. Indeed the doctrine upon this ſubject is moſt ably ſum- 
med up in the admirable judgment of the Maſter of the Rolls, in 
Kinderſley v. Chaſe (). Had the French ſentence in this caſe 
merely ſtated the French ordinatces, without concluding as they 
have done, this caſe might have fallen within ſome of the late de- 
terminations of the Court of King's Bench. But the French Court 
has gone further in their determination, aud applying the fads and 
the ordinances they have drawa a concluſion which perhaps no 
court in this. country would have done, but by which they have 
decided that the ſhip Calberine being an American had forfeited her 
neutrality. /1 am therefore of opinion that the aſſured are bound by 
this decree of the Freneb Court. A queſtion: has been raiſed in 
this caſe, Whether, in the event which has happened, if the under- 
writers bad given their bills, and before payment the fentence of 
condemnation had arrived, they could have legally refuſed payment 
of their bills? Suppoſing the bills ſo given to have been indorſed 
over into other hands, undoubtedly payment of the bills could not 
have been reſiſted. Connected with the firſt-queſtioa another en- 
ſues, vg. Whether, if the money had been actually paid, it could 
have been recovered: hack? I think: payment of the bills while in 
the hands of the aſſured might have been reſiſted, or the money, if 
paid, might have been recovered back. If the ſentence be conclu- 


* (a) Green! v2 Walkers 2 Ld: Raye, 899, 1 (8) Vide #ort's mare os edition, ; 
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live, i it. at be concluſive to all purpoſes Whatever, aud mut over. 
turn every fact eſtabliſhed by other evidence. ſo, the bills 


Ren ae out to be really the fact, and then the conſideration "ow. Which 


and / Another. ; 


they were given would have failed ab initio. n 

LE BLANC J. The queſtion which your, Lordſhips "20h been 
3 to propound to the Judges appears to me neceſſarily to in- 
volye theſe objects for conſideration: The legal meaning and effect 
of the policy of inſuratce ; of the ſentences of condemnation by 
the ſeveral courts of Admiralty in France; and of the memorandum 
of agreement ſubſcribed hy the underwriters of the a0th April 1797, 
If, on mature conſideration, we had been able to concur in opi- 
nion on the meaning of the ſubſequent agreement, and our opinion 
had been unanimous in favour of that conſtruction contended for 
at the bar hy the counſel for the Reſpondents, the aſſured, it might 
perhaps have been ſuperfluous to have entered into the conſidera- 
tion of the two ſirſt points; vig. the meaning and effect of the policy 
and of the ſentenee; becauſe if, as the aſſured inſiſted, the ſubſe- 
quent agreement meant to exclude from the proofs in the cauſe 
any ſentence Which might be made in any court of Admiralty or 


prize or to give to the words of the policy a different conſtruction 


from that which the inſtrument on che face of it imports; I ſay, 
if that had been the clear effect of the agreement, it would have 
taken this caſe out of the general rules of law, as applicable to caſes 
reſting ſelely on a policy and ſentence of condemnation ſuch as 
appear in this caſe. But, inaſmuch as we have not been able to 
arrive at the ſame concluſion in our ſeveral modes' of conſtruing 


chis agreement, it may be thought right, at leaſt for ſuch of us as 
may happen to diſſent from the conſtruction put on it by the 


counſel for the aſſured, to offer to yours Lordſhips our opinion 
on the effect of the policy and ſentence which, in our view 
of the memorandum, becomes material to be conſidered i in or- 
der to furniſh an anſwer to the queſtion ſubmitted to us. It 


bas ſcarcely been denied at the bar, that the terms of this * 
hey, of and in the good ſbip or veſſel called the Catherine, a 


Anerirun veſſel, * amount to an expreſs warranty of the ſhip er | 
Ameritan, Which was a neutral nation in the war, nor could it 
have been otherwiſe contended after the uniform current of autho- 


C rities in Saco ſuch en beg: . e du or . for 
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granted to be a warranty, as much as if the word ad had 1803. 
been inſerted in the policy; for I take this to be an eſtabliſhed pro- 


poſition, that every poſitive averment or allegation on the face of * 88 
the inſtrument, and making a part of the written contract, whe- "Her Den GON 
ther inſerted in the body of it, or written in the margin in a line n 
with the body of the inſtrument, or tranſverſely, amounts to a 
warranty, or condition.” And if ſuch allegation or ſtipulation be 
not ſtrictly true, the aſſured cannot recover on the policy to what- 
ever cauſe the loſs be owing, whether the loſs be connected with 
the ſubject of ſuch warranty, or wholly independent of it: for it 
is a condition on which the contract is to take effect, which fail- 
ing, the contract fails. Such being the effect of the allegation in 
the policy, an American veſſel, the next queſtion is as to the 
meaning and effect of the ſentence of condemnation of the Admi- 
ralty Courts in France. The firſt ſentence of the Tribunal of Com- 
merce of the canton of Nants ſtates, in the outſet, what the queſtion 
is, thus: The queſtion is to know, Whether the American ſhip, Sa- 
muel Cazneau maſter, and her cargo, are to be declared lawful 
prize? It then ſtates the circumſtance of the capture and exami- 
nation of the perſons and papers on board; and, maturely weigh- 
ing the whole matter, and conſidering the ſeveral circumſtances, 
and articles of their laws; conſidering, laſtly, that every ſhip declared 
enemy and good prize carries with it, of courſe, the confiſcation of 
her cargo; the Tribunal decrees and declares lawful prize the 
ſhip Catherine; decrees and declares farther, lawful prize all the 
goods and effects which compoſe the cargo; ſince the whole, ow- 
ing to the captain, Samuel Cazneau, not being provided with pro- 
per and regular diſpatches and papers, is to be deemed the pro- 
perty of the enemies of the French Republic. The ſecond ſen- 
tence of the Court of Appeal of the Civil Tribunal of the depart- 
ment of the Lower Loire, ſitting at Nants, ſtates, that the pri- 
vateer ſtopped the ſhip Catherine becauſe ſhe was not provided 
with papers ſufficient to prove her neutrality, and particularly a 
rolle d"equipage, and that the firſt ſentence had adjudged both ſhip 
and cargo lawful prize. This Tribunal, conſidering, &c. decrees 
by judgment in the laſt reſort, that it has been rightly determined 
by the ſentence from which he appeals, orders that that judgment 
ſhall obtain its full and entire effect, and condemns the Appellant 
in coſts. On reading theſe ſentences, is there any doubt of their 
meaning ? Is it not clear that the Court condemned the ſhip, as 
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her neutrality, decrees that it has been rightly. determined by the 


had decided ? It is evident, on reading theſe ſentences, that the 


If that be ſo, the ſentence falſifies the warranty or allegation in the 


Court abroad has come to the coneluſion that the ſhip was or was 


at liberty to examine their premiſes. This will be found to be the 
reſult of the deciſions in Mayne and Malter (a), and Bernardi and 
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bali or a8 being to be eonſidered as enemies” property, which is 
the ſame thing? The firſt ſentence” condemns her as lawful prize, 
and Huster her to be conſidered, deemed, or taken, as belonging 
to enemies of the Republic, and ſtates the evidence and grounds by 
which they are led to that concluſion. The ſentence of ihe Court 
of Appeal, introdueing itſelf by ſtating the cauſe of her being ſtop- 
ped to have been that ſhe was not provided with-papers to prove 


Court below, and affirms the ſentence i toto, with coſts of appeal. 
What is this but adopting the grounds on which the Court below 


Courts meant and profeſſed to determine that ſhe was to be con- 
ſidered as enemy's property, and liable to condemnation as ſuch. 


policy that ſhe was American. And no cafe can be found in which 
a court of law here has taken upon itſelf the examination of and 
exerciſe of any juriſdiction over the propriety of the concluſion 
which the courts abroad have come to or the evidence from which 
they have drawn that cbncluſion, where they have concluded her to 
be prize. Where, indeed, the Court has ſeen on the face of the 
ſentence that the court abroad bas condemned the ſhip: on other 

grounds than as being enemies property, we have held that ſuch ſen- 
tence did not falfify the warranty of American or neutral; and fo far 
only have bur Courts here looked into the ſentences of the Courts 
of Prize as to ſee whether che property was condemned as enemies 
or not. But wherever it has appeared by the ſentence that the 


to be deemed or conſidered as enemies property, no matter by 
what deductions they tame to that coneluſion, we have uniformly 
held ourſelves bound by their concluſion, without feeling ourſelves 


Motteusx (G), in the time of Lord Mangſield; and Pollard and Bell (c), 
Bird and Appleton (d), and Price and Bell (e), in the time of Lord 
Kenyon; and of Baring and Claggett (J), lately decided in the Court 
of Common Pleas. The language of our Courts has uniformly been, 
We will not examine the juſtice or propriety of the ſentence; we 
will only look into it to {ee what it ee to determine; and if 
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we find that it has profeſſed to determine on the ground of the pro- 
perty being enemies“, we will hold ourſelves bound by it, although 
from the premiſes ſtated we ſhould, if it had been competent to us, 
have drawn a different concluſion. - Lord Mansfield, in Bernardi 
v. Motteux, in anſwer to an obſervation of Mr. Lee, of the danger 
and inconvenience of examming foreign ſentences, ſays, “ this ſup- 
poſed inconveniencewould be entirely obviated, if the foreign Courts 
would ſay, in their ſentences, condemned as enemy's proferty.” 
That theſe ſentences are admiſſible and concluſive evidence of the 
fact they decide, it ſeems not ſafe now to queſtion; from the time of 
Car. 2. to this day they have been received as ſuch, without being 
queſtioned, In the difeuſhon of the nature of ſuch evidence before 
this Houſe, in 1776, it ſeems not to have been controverted; and 
the caſes, I may ſay, are numberleſs, and the property immenſe, 
which have been determined on the concluſiveneſs of ſuch evidence, 
in many of which caſes the forms in which they came before 
the Courts in Męſiminſter- hall were ſuch as to have enabled the parties 
if any doubt had been entertained, to have brought the queſtion 
before a higher tribunal... Such being the conſtruction of the policy, 
and ſuch the meaning and effect of the ſentences as applicable to 
ſuch policy, it remains to be conſidered what is the effect of the 
memorandum or agreement of 20th April 1797, ſigned by the 
underwriters. independent of that agreement, the ſituation of the 
underwriters and aſſured ſtood thus: the inſurance depended on 
the condition of the thip, being American; if a loſs happened from 
whatever cauſe, by ſea riſk, by fire, by capture, detention, or ſei- 
zure, it would be incumbent on the aflured, to entitle themſelves to 
an indemnity from the underwriters, to prove that the ſhip was 
American, that proof might be anſwered and controverted in any 
way by the underwriters ,;' and in caſe of a capture and ſentence 
of condemnation as prize fimply, or on the ground of enemies 
property, ſuch ſentence would be concluſwe againſt the claim of the 
aſſured. Such being the legal rights of the parties under the policy, 
does the memorandum ſhew a clear and manifeſt intention in the 
underwriters to ſurrender their right of combating any proof which 
the aſſured might bring forward of the ſhip being American, or to 
narrow: the warranty under, which they had contraQed.? I cannot 
had ſuch clear intention on the face of the memorandum. - It re- 
cites that doubts had ariſen how far there is a warranty of property, 
(does not ſay in the ihip or the goods; and as to the goods there 
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was not any warranty,) and what is to be underſtood by ſuch a 
Warranty. It is declared, that in caſe of capture or ſeizure the 


aſſured, before they claim for a loſs, muſt produce proof of the 


ſhip's being American bottom; it does not ſpecify any particular 
proof, but of courſe leaves it open to the aſſured to bring any proof, 
and to the underwriters to meet that by any contrary proof. Now 


on this part of the caſe, ſuppoſe notice of the capture and condem- 
nation-had reached the parties at the ſame time, would this have 
prevented the underwriters making uſe of the ſentence to rebut 
proof produced by the aſſured, or to preclude ſuch proof being 
given? With reſpect to the goods, the memorandum points out the 
particular proof, viz. the bill of lading; but no ſuch ſpecific proof 
is pointed out as applicable to the ſhip, but it is left on proof gene- 
rally, which includes every ſpecies of proof, and contrary proof, 
e upon which we ſhall ſettle by granting bills at 4 months,” that 
is, upon ſatisfactory proof. Then comes the latter clauſe, © in 
full dependence that the inſured will uſe their beſt endeavours to 
recover the property as for account of the ſhippers.” This may be 
faid to infer that the underwriters looked to the caſe of a capture 
and condemnation as the event on which they would pay, leaving it 
to the aſſured to procure a reverſal of the ſentence, or reſtitution of 
the goods. But is that a neceſſary inference? The terms uſed are 
in caſe of capture or ſeizure generally; and there may be caſes where 
underwriters may be called on to pay as for a loſs. by capture or 
ſeizure where there may be no condemnation, as a capture and ſub- 
ſequent re- capture, a ſeizure or capture by pirates, Ac. in which, 


labour and expence might be neceſſary to procure a return of the 


goods. It ſeems to me as if they did not contemplate the caſe, or 


the effect of the ſentence ; ſuppoſe this agreement had been in the 
body of the policy, it appears to me that this clauſe does not neceſ- 


ſarily infer an intention in the underwriters to ſtipulate for payment 
of the loſs in caſe of capture, renouncing the clear right veſted in 
W. e by the terms of the policy of uſing a ſentence of condemnation 


as enemies property, as evidence to negative the averment in the 
policy, which was a term or condition of their ſubſcription. And 


where their right is clear on the original contract, and the law as 


applicable to it, it is not to be taken away by doubtful words. On 
the whole therefore I humbly ſubmit it as my opinion to your 


3 _ by 270 terms of this policy the aſſured ave warrant- 
8 ed 
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N * the chip Catharine to be American, if that be fallified, the 
contract of aſſurance becomes void; that the ſentence of a Court 
of Admiralty abroad, being a ſentence of a Court of excluſive ju- 
kiſdiction proceeding in rem, condemning the ſhip as enemies' pro- 
perty, is concluſive evidence to falſify the averment in the policy of 
her being American; that the ſentence in this caſe has condemned 
as enemies' property, and therefore has falſified the averment in the 
| policy and that the agreement ſubſcribed at the foot of the policy 


the law allows to faltify the warranty, or otherwiſe to reſtrain or 
limit the legal effect of che becher in the e in caſe of capture 
or ſeizure. - 
LAWRENCE, .]. - The me of clid ſhip Catharine being an 
American bottom, upon which proof the underwriters are ſuppoſed 
by the queſtion to have given bills at four months, is, I apprehend, 
to be taken as proof, without the concealment of any fact or cir- 
cumſtance which exiſting at the time might weigh in the judgment 
of the underwriters as to their obligation te give thoſe bills, and 
under ſuch circumſtances I think the aſſured could have recovered 
againſt the underwriters, in actions brought upon ſuch bills, after and 
notwithſtanding ſuch ſentence of condemnation, regard being had 


the agreement of the 20th of Ahril. And the grounds of my opi- 
nion are, that in ſuch caſe the bills would have been given without 
any fraud practiſed upon the underwriters to induce them ſo to do. 


of the capture, and without any deſire to delay payment till a deci- 
ol fact; there would have been no miſtake er deceit; the giving 


requiring the granting them to be delayed until a deciſion as to the 
legality of the cap Fre. would have been a waver of any advantages 
ariſing from what might have been the event of ſuch determination. 


| deration for the bills; big, the premium received by the under- 
writers, the capture of the veſſel, and a fair diſcloſure of all eircum- 
ances required by them, to enable them to determine whether they 


by * 


to the legal meaning and effect of the policy and ſentence, and of 


the bill would have been the voluntary act of the parties; the not 
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does not ſufficiently manifeſt an intention in the underwriters to 
preclude themſelves from the uſe of any ſpecies of evidence which 


They would have been given with a communication of every 
exiſting fact material for their conſideration, with a knowledge 


ſiom as to its legality); ſuch caſe would have involved no ignorance 


In my opinion, in ſuch caſe there would have been a good conſi- 
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1893. | mould ſettle the loſs or wait the event of the proceedings again 
ee the ſhip, and if there would have been a good conſideration, the 
«nd Another  conſequence»is, that the aſſured would be able to recover on the 
menden bills. In Knibbs v. Hall, 1 Ep. 84. where one paid money to 
. a-diſtreſs, Lord Kenyon held, that being a voluntary payment 
it could not be recovered again; and in Bilbie v. Lumley, 2 Eaſt, 

48669. it was held, that if a party pay money with a full knowledge 

ol all the facts of the caſe, he ſhall not recover it back on acc-unt of 

his ignorance of law. But as the conſideration of the queſtion upon 
this narrow ground will not, as 1 apprehend, anſwer the purpoſes 
for which your Lordſhips directed our opinion to be taken, 1 pro- 
ceed to ſtate what appears to me to be the law upon thoſe other 
points ariſing out of the queſtion; firſt, Whether the explanatory 
agreement ſhuts out the effect of the ſentence of condemnation? 
And adly, What is the effect of that ſentence? With reſpect to 
the explanatory agreement, or rather explanatory declaration, I 
think with thoſe of my brethren who have already delivered their 
opinions, that it has not at all varied or narrowed the ſort of proof, 
vrhich it is in general competent to the aſſured to adduce in ſupport 
of his claim, or to the under writers to uſe in reſiſting it. It is ex- 
tremely probable that neither of the parties underſtood the ſubject 
ſufficiently to. advert to and provide for the queſtions which ordina- 
rily ariſe from the variety of events to which ſuch a voyage is ſub- 
ject, and it is poſſible that their deſigu may have been to ſettle their 
rights, without regard to the ſentence-of any Court in. caſe of cap- 
ture. But this does not ia my opinion go further than conjeQure. 
And I think it by no means clear that the under writers intended by 
this declaration any thing more than to explain to the aſſured (who 
ſeem to have been little acquainted with the conſtruclion put upon 
policies) the meaning and effect of the infleument, without any deſign 
of altering or varying the circumſtances according to which, by the 
forms of the policy, they were liable for the lofles-inſured againſt. 
But if this declaration has ſubjected the under writers to a loſs under 
eircumſtances different from thoſe by which only they could be 
affected according to the terms of the policy, it muſt be either from 
the loſs by capture being the only one which is noticed by this 

| declaration, or from the mode in which the loſs was to be ſettled, 
or from the reliahce which the-underwriters profeſs to place in the 
endeavours of the agents of the aſſuted to recover the property as 
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ſor the aceount of the ſhippers. Had there been no ſuch agreement. 
or declaration, and the claims of the aſſured had reſted merely on 
the policy, they would have had no demand on the under writers 
without beiag able to prove the ſhip an American ſhip, and it would 
have been competent to the under writers to controvert the proofs 


tence of che tribunal of Nantæ, ſuppoſing it to be admiſſible in evi- 
dence. It is there to be ſeen, firſt, whether mentioning the caſe of 


latitude, is to narrow the warranty to the caſe. of capture, and to 
ſubjeci the under writers to every loſs except that of capture, though 
the ſhip were not American; but if a loſs were claimed in conſe- 
quence of capture, ſhe muſt then be proved to be an American bottom. 
The only poſſible effect they can haveſeems to me to narrow the extent 
of the warranty, but not the nature of the proofs: there is nothing 
in the agreement deſcriptive of them, as that it ſhall be ſufficient to 
prove it by bill of ſale, regiſter, ſea- letter, or other document. 
Nothing is pointed out as the proof which will be ſatisfactory, as is 
the caſe with the tobacco, where the bills of lading are mentioned; 
but what the proofs to be produced may be is left generally, without 
any reſtriction to be determined in caſe of diſpute, by the rules of 
law. The next part of the agreement from which it may be argued 
that the loſs was to be paid, without regard to the ſentence, is that 
by which it is agreed, that upon proofs being produced of the ſhip 
being an American bottom, and upon its being ſhewn by bills of 
lading that the tobacco was ſhipped by Hendenſou and Co., that the 
under writers would ſettle by bills at four months” date. But this 


force of any argument derived from this proviſion, muſt, as it 


ducing proof that the Catherine was an American bottom; and if 
e "ph | tze 


*%. . 


adduced: by contrary proofs, and among other proofs by the ſen- 


does not, I think; vary the obligation of the underwriters, The 


appears to me, reſt on this aſſumption, that the bills might be re- 
quired before ſentence, and that it could never be the intent of the 
parties that tile payment of thoſe bills ſhould be defeated: by a2 
ſentence given after the bills were granted, or that money paid 
ſhould be refunded, to effect which it might be neceſſary to 
have recourſe to perſons on the other fide of the Atlantic. In 
anſwer to this argument I think ĩt may be ſaid, that the queſtion is 

the ſame as if the agreement had been to pay in money upon pro- 
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capture only, and not taking notice of any other loſs, will make a 
difference as to the proof; and I conceive it will not. For it ſeems 
to me, that the only effect of thoſe words, giving them their utmoſt 
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1 188 4 


end Another, i gation of the underwriters: and had the aſſured proceeded 


of chat condition, which rendered the underwriters liable. The 


ſtances which, if the ſentence is not laid aſide, might, in the event, 
lead to a ſuppoſition ſo improbable, as that it ſhould be in the con- 
templation of the parties to pay large ſums of money, and after- 


the underwriters would not have the inconvenience of reſorting to 


in that eaſe, the underwriters could not be compelled to pay the 


allowed to be examined; it muſt be competent to the under writers 


the proofs produced were, on their firſt production, complete to 


have unſuceeſsfully delayed the payment, muſt make a compenſa- 


by law, they would not be liable in an action for not granting the 
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de time of payment is to weigh, the e immediate the payment 
the ſtronger the argument ariſing from thence. If the agreement 


on the foot of che policy, or would not have varied the 


againſt the underwriters before the ſentence of the Prize-Court, the 
deciſion of which might aſſect and be material in determining the 
rights of the parties, all proceedings would, according to the prac- 
tice of our Courts, have been ſtayed until ſuch deciſion had. If, 


money; they could not; in this, be compelled to grant the bills, 
The obligation to pay, or give ſecurity for payment at a future 
f time, j ſtands; as It appears to me, exactly on the ſame foundation, 
is. the aſſured being able to produce proofs of the performance 


time from which the bills would have to run would be the pro- 
ducing proof of the ſhip being an American bottom, and the 
production of the ſpecified bills of lading. But that proof muſt be 


to object to the proofs not being complete; and if time ſhould be 
neceſſarily:ſpent in that examination; without any effect which 
could contribute to à ſucceſsful reſiſtance of their payment, and if 


eſtabliſh every fact compriſed in the warranty, their date muſt refer 
back to the production of that proof which was not weakened by 
examination; and if more time ſhould be ſpent in the examination 

than the time mentioned in the bill, the underwriters, who would 


tion in damages for that delay, juſt as they would if the loſs had 
been payable in money. The fallacy of the argument deduced 
from this part of the agreement conſiſts in conſidering the under- 
writers liable to grant their bills at four months, under circum- 


wards reſort to perſons in America to recover them back. But if 


bills until the deciſion of the Prize Court, the difficulty is removed: 


America, but only that of being liable 10. intereſt for a delay of 
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payment.” The laſt circumſtance i in the agreement from Vuiknd it 
may be inferred chat it was intended to ſhut out any effect of the 
ſentence of à Prize Court, is the dependence which the under- 
Writers place in the agents of the aſſured to uſe their beſt Tn. 
| vours to recover the property, as for account of the ſhippers. 
Her to found any argument on this circumſtance to prove — 
Me underwriters meant to pay the loſs without any regard to the 
ſentence, it muſt be fhewn that Tuch Pprovitton : as this was meant 
to be applied to every caſe of capture, and among them to the 


taſe Which has happened of the captured veſſel being condemned 


as enemies” property, for as 1 underftand the argument it is this ; 
the underwriters Took to the ififured to recover the property in caſe 
it be condemned as enemies” property; but this they could not 
have ſtipulated for, unleſs they had meant to pay the loſs if the ſhip 
mould be condemned on that ground. The force and effect of 
this argument ariſes from a ſuppoſed inconſiſteney in ſuch provi- 
ion with the underwriters inſiſting on the ſentence in anſwer to 
the demand of the aſſured. But the argument has no foundation 
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if the endeavours are properly to be referred only to thoſe caſes in 


Which ſuch endeavours might be exerted for the benefit of the un- 
derwriters, conſiſtently with their being able to make uſe of ſuch 
ſentence for no argument can be drawn to prove them liable in a 
caſe falling within the condition or warranty from a proviſion to 
ſecure to them a benefit in caſes where, by the terms of the poliey, 
_ they would be Rabſe for a loſs In the caſe of capture and acquit- 
; tal, the voyage might be defeated, and the aſſured be entitled to 
abandon, and call on the underwriters as for a total loſs. But I 
think "thoſe caſes ſufficiently account for this proviſion, without 
making uſe of a ſtrained inference to render the underwriters re- 
ſponſible in a caſe where, by the terms of the policy, they are not 
liable; to do which, this dependence on the endeavours” of the 


aſſured muſt be extended to the caſe of capture and condemnation 


as enemies property, inſtead of its being applied to other caſes to 


which it may be referred conſiſtently with the engagements of the 
underwriters, conſtrued in the manner in which they are uſually 


under ſtood- The dependence of the underwriters on Hen fon 
and Nadel! to uſe their endeavours to recover the property, as for 
account of the ſhippers,' is in effect nothing more than à depen. 


dence that they will endeavour, in caſe of ſeizure! or capture, to 


get back the tobacco on cconnt! of the perſons who ſhipped-i it, by 
* Vor. UL + . 1 which 
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1803. which che claim on the: underwriters would be Aminihed in thoſe 
| 85 X caſes where a claim could be made. But the underwriters could 
and Wein onby have withed for ſuch endeavours in caſes where ſome benefit 
eee might reſult to them from thoſe endeavours, which could only be 
FE leſſening the loſs. in caſes here they would be liable; and if 
we loc at che policy to diſcover thoſe caſes, that of hoſtile capture 

and condemnation is not one, and if we refer to the antecedent 

part of the, explanatory declaration, there is nothing, for the rea- 

ſons I bave ſubmitted to your Lordſhips, from  whencetit can be 
collected that the underwriters meant to extend their reſponſibility 

beyond the terms of the policy. I he remaining point to be con- 

ſidered is the legal effect of the ſentence of the Tribunal of Com- 

mere of: the canton of.Nants. As to which, after the continued 

practice which has taken place from the earlieſt period, in which, in 

actions on policies of inſurance, queſtions have ariſea on warran- 

ties, to admit ſuch ſeutences in evidenee, not only as concluſive in 

rem, but alſo as concluſive of 'the ſeveral matters they purport to 

decide directly, I apprebhend it is now too late to examine the 

practice of admitting them to- the extent to which they have been 
received, ſuppoſing that practice might, pon the argument, have 
appeared to have been doubtful at firſt. - On the authority of thoſe 
deeiſions men have acted for a long ſeries of years, and entered into 
contracts of aſſuranee in this country with a perfect knowledge of 

Y- ſuch decifions, and, in expectation of the-queſtions ariſing out of 

ſuch contracts, to which uch deciſions are applicable, being ruled 

by them; and though it might have been at firſt much better, in 

the interpretation of pokcies of aſſurance, to have given them a 

a-much narrower eonſtruction, and not to have held warranties to 

3 extent to which they have been carried, to be inferred from 

ſuch words as are uſed in this policy, or from ſimilar expreſſions of 

- great generality ; yet ſich ex preſſions having, by a variety of deei- 

ſions as to their effect, acquired a defined and known ſenſe and 

' meaning, according to that ſenſe and meaning they mult now be 

: underſtood ; and after the many caſes in which, in contradiction of 

a a warranty of neutrality, ſentences of Courts of Prize have been re- 

ceived in evidence, a warranty of neutrality muſt, I conceive, now 

de underſtood as containing in itſelf, amongſt other things, a a ſtipu- 
Istion that the contract of aſſurance ſhall be void if the ſubject- 
matter warranted neutral be condemned as enemies“ property ; ; and 
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in any inſtance of which I am aware ever taken upon themſelves to 
review or confider the propriety of the determinations of any Court 
of Prize; but, on the contrary, have expreſsly renounced any ſuch 
authority. Where the ſentence has expreſsly condemned a veflel 
2s enemies property, they have held themſelves bound by ſuch de- 

termination; and they have never looked at any other part of the 
proceedings than the ſentence, or examined the reaſon of it but 


.cales, where that ground was not diſtinctly marked and pointed 
out by the ſentence; and in dging:this, I conceive that any cir- 


from whence: the-fentence may be inferred with ſufficient certainty 
to have. proceeded. upon grounds inconſiſtent with the warranty, 
would make ſuch ſentence concluſive againſt the warranty. If it 
appeared that the proceedings were in a Court, which had no juriſ- 
diction but in caſes of hoſtile capture, and a ſentence of ſuch Court, 
condemning a ſhip as prize, were produced in evidence, that would, 
as I conoeive, be concluſive in our courts againſt a warranty of 
neutrality, whatever might be the grounds or reaſons for ſuch ſen- 
tenee; becauſe it could not be taken that a Court ſo conſtituted 
could condemn: upon any other. ground, however erroneouſly: they 
might act. But the title or deſcription of a Court does not often 
-Point out the extent of its juriſdiction. In the caſe now undet con- 
| -ideration, the Court is called the Tribunal of Commerce of the 
canton of Nantz; a title from whence it may be inferred that they 
bad a juriſdiction much beyond queſtions of prize, which do not 
ſeem naturally to belong to a. judicature of that deſcription. 
*Queſtions between merchants, and. queſlions of revenue, ſeem more 
likely to be the object of its juriſdiction, than queſtions of boſtile 
eenpture. But even if the court had been deſcribed as a Court of 
_ Admiralty, I da not know how our Courts eould infer from therice 
chat its zuriſdickion was ſolely that of boſtile capture, for in our 
-Own country. the Curt which has the ſole juriſdiction of p prize, and 
2. Court of a very different juriſdiction are indifferently called, 
though not correctly, by that name. In. order, therefore, for our 
«municipal. courts de Judge of the Stonnd; pen wo Pres n 
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a court of competent juriſdiction condemning a ſhip on account. of 
its want of neutrality, is the proper evidence, according to every Loruian 

principle and rule of our law, to determine that fact.. In receiving * Another 
Much ſentences in evidence, the Courts of Vg Sminſier-Hall have not Han! 


with a vie of diſcovering. the ground of ſuch determinations in 


-eumſtance to be found in the proceedings, or adduced in evidence, 
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=: Toft c0ndemays a ſhip from the conſtitution of the Court, the 
FT Fr Juriſdiction of that Court muſt appear eitlier from the title or the 
anTAnoutier proceedings, or be proved by evidence; if neither of theſe things 
Neos how . happen, other media muſt be reſorted to to diſcover the foundation 
W and ground of ins determination, if that does not diſtinctly appear. 
In the courſe of the argument at your Lordſtups' bar, it was not 
denied by Mr. Attorney-General that the proceedings of a Court 
might be looked into to ſee whether a condemnation of a captured 
veſſel proceeded upon the ground ef the breach of ſome revenue 

5 law, as ſmuggling; and if our municipal Courts may look into 

| the ſentence to ſee whether the breach of a revenue law be the 
ground of condemnation, they; by a parity of reaſoning, may look 

into the proceedings to diſcover, as far as they may be able, whe- 
ther the condemnation was on any ground net inconſiſtent with 
the warranty of neutrality 3 . for the admiſſibility of a ſentence of 
condemnation 1 in evidence, can only be contended for upon the 
; ſuppoſition that it contradicts the truth of the warranty, which 
can only be when the chip is condemned, for ſome cauſe in- 
conſiſtent with 'that warranty. The municipal Courts of this 

| country, f in examining -whether or -no foreign Courts have in 
their ſentences, of condemnation proceeded according to the law 
of nations; baue never ſo done with a view of deciding in a 
alleen x manner where ſach determination has not been couſiſtent 
with thoſe law: 5 "tiarrmbey would have done if in their opinion 
ſuch determination, had had thoſFlaws Its ſupport ; for however 
repugnant, to their ſenſe and reaſon ſuch entences have been, the 
municipal Courts of this country have ever felt themſelves bound 

| by ſuch ſentences, whenever. they could diſcover the point they ex- 
. preſoly meant to decide. When that bas not, as they have thought, 
* been diſtialy ſtated, and upon examining the reaſon of the ſen- 
tence, they. have found a chip condemned on grounds inconſiſtent 

| wich the law of nations, they have been led: to conclude that the 
condemnation. has been for ſome other cauſe than that of enemies“ 
property, and to refer it to other grounds to be collected from the 
| proceedings, | inaſmuch as a condemnation as hoſtile prize, according 
to their underſtanding of the ſubjeQ, ought and could only juſtly 
proceed on the foot of thoſe laws; and though! in their determina- 
tion upon thoſe occaſions they may have drawn wrong concluſions, 
the principle vpon which they have adted can hardly be contro- 

| verted, which has been ſimply "that of og. whether or no 
3 * Wine, the 
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the warranty was or was not contradicted by the ſentence of con- 


demnation. Until that is aſcertained, it is impoſſible to ſay whe- 
| ther any ſentence offered in evidence can have any and what relation 
or bearing on the queſtion in judicature. The caſe of Bernardi v. 
Motteux is the original authority upon which all the other caſes 
upon this ſubject have been founded. In that caſe the determina- 
tion of a Court of Admiralty in France was held not concluſive 
againſt a warranty of neutrality. And there Lord Mansfield {tated 
the difficulty to be, the not being able to collect the ground 
on which the French Court of Admiralty went, whether that of 
enemies property or that of the papers being thrown overboard 


contrary to an arrẽt of that country; and thinking that enough did 


not appear on the ſentence to aſcertain preciſely upon what it was 
founded, and that the French Admiralty might have proceeded on 
the ground of the papers being thrown overboard, determined in 
favour of the Plaintiff on the ambiguity of tlie ſentence,, In that caſe 
Lord Mansfield was deſirous of the parties agreeing that the proces 
verbal ſhould be made a part of the caſe, becauſe by referring to it 
the atabiguity of the ſeatence would be explained, as it {et forth the 
ground of taking the ſhip to be an arrẽt of July in the year 1778; 

and in the caſe of Salloucci v. N. codmaſs, Park, 362. Lord Mansfield 
laid it down as a general rule as to ſuch ſentences, that where: no 
other cauſe appears, it muſt be preſumed from the condemnation 
that it proceeded on the ground of property belonging to an ene- 
my; and diſtinguiſhed that caſe from Bernardi v. Motteux, as there 
a particular ground of confiſcation appeared on the face of the ſen- 
tence; and that it did not appear to be on the ground of enemies 
property. That theſe deciſions have had great weight in the courts 
of common law will not be wondered at, if it be recollected that 
they had the authority of Lord Mansfield, whoſe mind when he 
filled the office of Solicitor General had been particularly turned to 


the conſideration of queſtions of prize, aud who, according to the 


account of Sir William Black/one, (Comm. vol. 3. p. 70.) attended 
and conducted all the deciſions of the Cockpit during the whole of 
the war, which began in the year 1756, and whole maſterly, ac- 
quaintance with the law of nations was known, and revered by evety 
ſtate of Europe. Subſequent to the deciſions I have mentioned, the 


caſes of Geyer v. Aguilar, Chriſtie v. Secretan, Pollard v. Bell, Bird | 
v. Appleton, and Price v. Bell, have, been decided, i in which the” 


Court has acted on the principles laid down i in the caſes I have men- 
Vor. WL. 6 T | ; | tioned ; 


527 


1803. 


— — ü 


LoTHiaN 
and Another 
V, 
Henperton 
and Another. 


ũ—— — — — —— 


2 


| 
1 
l 
| 
| 
} 


BY — -—_ 


— — 
224 


1 


ͤ— — 2 — ns 


2 — 


4 ————_— —ü—ä—ä . 2 a 
— ence mr ——- A ——_ ” 
* £— _ 
— —— — 


— ——— ——üäů4 


— — —— — 


—— —— — —— wy — 
— os 4 _— — f > 


— 
— — 
— <eI— * 


„ ˙ͤ⁰»—ꝛ . te Ros ä * 


2 — —— — 7ç——— — —— — 


= - . 
— . ors 9 DIP Ds. — 
. re AAP > Wn ny — 2 
— — ——ĩ—. . ˙ ET, ** 
— —_— „ ³ĩà 
- 


528 


1803. 
—— 
LoTHlan 

and Another 
. 

HEN D Hen 

and Another. 


.M has not profeſſed \ to condemn the ſhip Catherine as enemies pro- 
perty; and if that is not diftinQly ſtated to be the ground of the 


| thought or judged to belong to the enemies of the Frenth Republic; 
which terms, to my mind, moſt explicitly and diſtinaly mark the 


been uſed, from whenee it may have been ſuppoſed that the Cour 
has diſtinguiſhed between caſes, where the foreign ſentence has 


ö appear that the Court adopted any ſueh diſtinction. Having Laid 
thus much as to the principles upon which the caſes have been de- 


f js, © that conſidering every ſhip declared A and good prize 


then the ſentence concludes with reſpect both to the ſhip and cargo, 
| that the whole, from what that Court has been pleaſed to conſider 


CASES IN TRINITY TERM 
| iis; and though 1 in-ſome of thoſe caſes expreſſions may * 


diſtinctly and directly founded their condemnation of a eapture on 
its being enemies” property, and thoſe where it only was to be col- 
lected from other parts of the proceedings, that ſuch was the ground 
of 'decifion, and that in ſuch latter caſe the Court did not hold it{elf 
bound unleſs it approved of the reaſons; yet I believe. if the caſe; 
are attended to, and that which has been ſaid by the different Judges 
is conſtrued with reference to the points in the caſes then before 
chem, , notwithſtanding ſome generality of expreſſion, it will not be 
FOIY FAR they had any: ſuch diſtinction in their minds; and if the 
opinions of all the Judges 1 in thoſe caſes is attended to, it will not 


cided, in which queſtions have ariſen on the effect of ſentences of 
foreign Courts by which ſhips have. been condemned, it only re- 
mains to Examine the ſentence ! in this caſe in order to ſee whether 


condemnation, whether that cannot be collected from other parts of 
the proceedings. And upon this point my opinion is, that the 
Catherine was condemned by the Tribunal of Commerce of Nants 
for being the property of the enemies of the French Republic. 
That Court, af. er having laid out of their conſiderations various 
matters, which | in their judgment ought not to weigh, and ſtating 
other things as the reaſons of theif determination, the laſt of which 


carries with it the confiſeation of her cargo; proceeds to declare 
the ſhip lawful prize ; ane as a conſequence adjudges the cargo to 
be- lawful prize; that is, with reference to the laſt reaſon it judges 
the cargo prize, becauſe the ſhip had been declared an enemy; and 


as an irregularity i in the captain's papers, is to be deemed, that is, 


ground of condemnation to be that of enemies' property. This 
being ſo declared, any examination of the other parte of the pro- 


ceedings, or the reaſons of the lentence, cannot be * into accord- 
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ing to the principles of the ſeveral determinations in our Courts, 1803. 
which have never examined them but where they have been un- Lornas 
able from the ambiguity of the adjudicating part of che ſentence to and e 
collect the ground on which it has been founded. For theſe rea- Ha 
ſons, upon the points to which I have conceived your Lordſhips n f 
might expect me to advert, my opinion is, that the explanatory 
agreement or declaration does not ſhut out the effect of the ſentence 
of condemnation. of the ſhip, Catherine; and that the effect of that 
ſentence 1s conclufive ia favour. of the, underwriters, that the war- 
ranty in the policy has not been complied witb. 
Roos, J. The queſtion: propoſed by your Lordſhips ſuppoſes 
that the inſured have ated. with perfect good faith ; that the ſhip 
uns truly an American, and had the uſual documents on board. 
At the time of the inſurance we muſt preſume that the inſured 
meant honeſtly, and that they believed that they could procure all 
the proper documents to prove the ſhip to be American. In the 
policy. the Catherine is called an American ſhip. An. agreement | is 
aſterwards entered into and ſigned by the underwriters to explain 
what they underſtood by the terms of the policy calling her an 
American ſhip. It is the agreement of the underwriters: it has 
their ſignature, and muſt be conſidered as expreſſed in their lan- 
guage, and conſequently if the expreſſion is in any reſpect equi vo- 
cal,” the conſtruction ought to be made favourably for the aſſured 
rather than for the under writers. When this agreement was made, 
I muſt preſume (for I preſume that they have the common under 
ſtanding of mercantile men) that the parties were aware, that in 
caſel of loſs by other perils than by capture or ſeizure, proof that the 
ſhip was properly documented according to all that was known i in 
America, at the time when the ſhip ſailed, to have been required 
dy France for that purpoſe, would be ſufficient to entitle the inſured 
to recover in our courts. | They make no proviſion for loſſes by 
theſe: means. They provide only, for the exents of capture or ſei- 
zure. And in what terms do they provide? They do not ſay, in 
eaſe of capture and eondemnation we will not indemnify, for we 
ſhall conſider a ſentence of condemnation as concluſive to ſhew the 
is not American. This would have put an end to all doubt. But 
knowing ſhe was liable to ſeizure or capture they declare, that in 
«aſe of capture or ſeizure the aſſured before they claim for a loſs 
muſt produce proofs of the ſhip being an Americer bottom, and by 


Dills of lading ſhew the tobaceo to have been ſhipped upon account 
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1 803. and riſk of Meſſrs. Henderſon, Ferguſſon, and Gibſon, upon which the 


Loi ogg i - underwriters agree to fettle by granting their bills at four months 


and Aber date for the amount of their ſubſcriptions, deducting the ſtipulated 
Hen petzen premium, in full dependance that the inſured will uſe their beſt en- 
and Another,” 
deavours to recover the property, as for account of the ſhippers. 
The agreement is made with an expreſs view to ſeizure or capture, 
and to theſe events only: it reſpects fuch ſeizure or capture as may 
afford an opportunity to the inſured to endeavour to recover the 
property; and it ſuppoſes it poſſible that theſe endeavours may be 
unſucceſsful ; and no proviſion is made that the underwriters ſhall 
| be excuſed, or that the aſſured ſhall refund in caſe theſe endeavours 
ſhall not procure a recovery of the property. It declares, however, 
that if the brokers produce proofs of the ſhip's being an American 
bottom, and ſkew by bills of lading that the tobacco was ſhipped on 
account and tiſk of the aſſured, that then the underwriters will 
fertle. The mode of ſettlement is, T think; 1mmaterial ; whether 
by actual payment of money, or by granting bills at four months 
date. The foundation of che claim of indemnity by the aſſured is 
the Tame; vis.” that there has been a capture or ſeizure, and that 
prooß has been produced that the ſhip is an American bottom. The 
whole doubt, then, ariſes on the oonſtruction of the word proof. 
Did the parties mean ſuch proof as is ſatisfactory between man and 
man? ſuch as was known, at the time the ſhip failed, to have been 
required by France to Thew her to be an American bottom ? or did 
they mean ſuch proof as, though technically concluſive in the 
Britiſh courts to ſhew her to have been condemned as enemies“ 
property, yet is in reality contrary to truth and juſtice? They 
clearly have in their contemplation a caſe of capture or ſeizure, in 
conſequence of which the aſſured may uſe their beſt endeavours 
to recover the property, and yet be unſucceſsful, Now I cannot 
form to myſelf à cafe of ſeizure or capture in which the aſſured 
hall uſe their beſt endeavours to recover back'the property, and be 
unſucceſsful, except a caſe of condemnation. For if the ſhip ſhould 
be ſeized and releaſed, or taken and re-taken, the endeavours of 
the aſſured {if they uſed any) would be ſucoeſsful, and the indem- 
nity would be of little importance; but if the ſhip thould be ſeized 
and condemned, notwithſtanding the endeavours” of the aſſured, 
the aſfured would be entitled to recover as for a total loſs, My 
opinion, therefore, 1 is, that the agreement provides for the caſe of 
_— and Es relying on the good. faith of the aſſured 
2 that 
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chat = will bone lj uſe their beſt endesveurs to recover 4h pro- 
4 I ſo, 1 can never aſſent to ſet up the ſentence of condem- 


That wouid he 
to allow an exception chahlem rei cujus pelitur diſſolutio: it would 
'b6 to pervert the agreement from what I conceive to be the true 
ſenſe of it; and to break through an eſtabliſhed maxim of our law. 
The oonſtruction I put on the word . proof is ſuch proof as ĩs ſatis- 
factory between man and man without regard to the event of con- 
dem nation; ſuch proof as muſt have been produced in cafe the ſhip 
Had been Toft by fire or perils of the ſea ; in ſhort, ſuch proof as by 
the terms of the queſtion propoſed by your Lordſhips is admitted to 


have been produced by the parties in this cauſe. Having regard 
therefore to the agreement of the 20th April 1797; I am of opinien, 
that if bills had been given by the under writers and had remained 
io che hands of the aſſured after the ſentence of condemnation, the 


aſſured could have recovered againſt: the underwriters in actions 
brought on ſuch bills, after and notwithſtanding ſuch ſentence of 


eebndemnation. But if I ſhould be thought wrong in the conſtruc- 
tion I put on the agreement, and if your Lordſhips ſaould be of opi- 


nion that the proofs required by the parties are ſtrict technically le- 
gal proof, in which the ſentence of condemnation is to be included, 
then I am of opinion, upon the authority of the ſeveral adjudged 
caſes from Corurlius v. Hugbert, in the time of Cburles the ad, to 
the preſent time, and particularly the laſt caſe of Geyer v. Aguilar, 
{which I think to have been decided on the ſoundeſt principles of 
policy): that the ſentence of condemnation once admitted in evi- 
dence is coneluſive to ſhew that this ſhip was gro hac vice enemies 


property; and conſequently not a neutral American, as by the Ware 


ramty che aſſured undertook the ſhould be. 
Tnoursox, B. The deſcription of the ſhip! Gaiberine. in the 


policy as an Amtrican ſhip; is equivalent to an expreſs warranty 


that ſhe Was American, and the aſſured therefore are bound to ſhe 


that the chip really did fuſtain the character of an American in 
every reſpect, and as ſuch vras entitled to the privileges of neu- 


trality before they can recover againſt the underwriters. - Poſſibly 
the explatatory” agreement was occaſioned by a doubt whether un- 


dier the warranty che tobacco muſt not be proved to be the property 
of Hendenſom and Co.; or poſſibly by a doubt whether the warranty 

was not confined to the ſhip. At any rate, I do not think that it 
was the intention of che underwriters to preclude any ſpecies of 
6. | Ne proof 
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1883. 4 1 either on their own. part or on the patt of the n In- 
3 8 deed it is obſervable, that no preciſe mode of proof i is pointed out 
aud Another with reſpect to the property of the ſhip, though the evidence of the 
gde: property in the tobacco is admitted to be drawn from the bills of 
| lading. It doeg not appear to me that :the reliance placed by the 
underwriters on the endeavours of the aſſured to recover the pro- 
perty as for account of the ſhippers, imports any thing more than 
the common clauſe to the ſame effect introduced into every policy 
of aſſurance: conſequently it affords no ſatisfactory inference as to 
the meaning of the explanatory agreement. Now unleſs it could 
be made clearly to appear that the underwriters had it in contem- 
plation to renounce the advantage to be derived to themſelves from 
any ſpecies of proof whatſoever, and more particularly from that 
ſpecies of proof whieh is concluſive in their favour, I think they 
dught not to be deprived of the uſe of the ſentence of condemna- 
tion of which they with to avail themſelves. With reſpe to the 
effect of the ſentence” of condemnation; if the underwriters are at 
Uberty to avail themſelves of it, it appears to me that there is little 
difficulty. It is now clearly eſtabliſhed, that where there is a war- 
ranty of neutral property, and a condemnation of the property in- 
Fared takes place in a Court of competent juriſdiction as enemies 
property, that ſuch condemnatiou is concluſive againſt the warranty 
of neutrality in our Courts. The caſes id. which foreign ſentences 
have been held not to be concluſive againſt the warranties of neu- 
trality, have been caſes where the foreign Courts have clearly pro- 
ceeded in their condemnation on the ground of ſome contravention 
of their own arbitrary rules, and in which the terms of the ſen- 
tences have not contradicted the warranty of neutrality. The 
French ſentence by which the Catherine was condemned, expreſsly 
decides that ſhe wag not neutral property. This caſe therefore ap- 
pears to me to fall preciſely within the caſe of Geyer v. Aguilar, 
7 T. R. 681. A doubt has been intimated whether if the under- 
writers had actually given their bills before the arrival of the ſen- 
tence of condemnation, they would have been liable to pay thoſe 
bills after the arrival of the ſentence. Suppoſing the bills not to 
have paſſed into other hands, it appears to me that the under- 
Writers would not have been liable to the aſſured upon thoſe bills 
after the arrival of the ſentence; for the hills would have been given 
under a miſlake of facts falfiſied by thei ſentence, dea 
ane been withoue conkiderativn. 20836: 0015119500; 
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nos J. In anſwer to the queſtion put by your Lordſhips, 


Whether, under the circumſtances ſtated in the queſtion,” regard 
being had to the legal meaning and effect of the ſaid policy, ſen- 
tence, and agreement of the 20th Abril 1797, the aſſured could 
haye recovered againſt the underwriters in actions brought upon 
the (aid bills? my humble opinion is that they might have ſo reco- 


vered. That opinion is founded upon the nature and legal effect 


of the tranſactions that have paſſed between the parties; and parti- 
| cularly the intent of thoſe parties apparent upon the face of the 


agreement. The tranſactions previous to and material to the con 
| ſideration of the agreement are, that in March 1797 the Reſpon- 


dents, merchants in Glaſgow, agents and: attornies of Meſſrs. Hen- 
| derſon and Co. merchants and partners. in the. State of Virginia, gave 
an order to Meſſrs. Murdoch and. M. Kenzie, of Glaſgoꝛo, to make 
inſurance. for Meſſrs. Henderſon and, Co., citizens of the United 
States of America, on tobacco ſhipped on an American veſſel: called 
the Catherine. A policy. was effected, on the 8th March 1797, 
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upon the goods and merchandiſes of and i in the good ſhip or veſſel 


called the Catherine, an American veſſel, againſt the adventures and 
perils of the ſeas, and. againſt men of war, enemies, pirates, takings 
at ſea, arreſts, and detentions of all kings, princes, and people. The 
Voyage inſured was from the Potamack and Patuxent rivers to 2 
voetſluys, from. thence. to Rotterdam. or a port to the northward. 

Before the effecting this policy the chip failed with her cargo, on 
the iſt of April, from Nettingham in Virginia, and Was captured i in 
the voyage on the 27th, of May, by a French privateer, and ſent 
into France, Between the date of the inſurance, and after the 
falling of the ſhip, and before the capture, i. e. on the zoth April 
1797, doubts having ariſen how far, by the poliey underwritten, 
there was a warranty of the property, being American, and what 
Was to be underſtood by ſuch warranty, the parties entered into 
the explanatory agreement, dated Glaſgow, 2oth April 1797. 
Conſidering the terms of the agreement, the conſtruction of it may 
receive elucidation, and the intention of the parties be diſcovered, 
from the Rate of things at that time exiſting i in Europe, from the 
articles profeſſedly inſured, from the words uſed in the agreement, 
and from others that ſeem to have been ſtudiouſly omitted. Pre- 


vious to the date of the policy. and of this agreement a war. had 


exiſted in Europe | between this country and France, which made it 


eren, me defirable to > cauſe; to be underwritten articles of 


different, 


: 
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1856, ickerent ſorts, belonging as well 10 fbreignere us to Briti/h Qubjects, 

w—— aggeinſt the perils of the ſeas; fire, and agaiuſt capture at ſea, arreſts, 
end: - and detaintnents of all kings, princes, and people, burratry, and all 
— other perils, loſſes, and misfortunes, that had or mould come to the 
hurt, detriment, or damage of the goods or ſhip. Upon the inſur- 

ande of foreigners it became material to k] whether they were 

neutral or enemies, and wartanties were entered into for the pur- 
poſe of binding down the aſfured to proof of their ſhips and goods 
being neutral, and in confidence that, mould they de ſuch, and 
ſeited or captured, the owners would, in cafe of proceſs by the 
captors in the Admiralty Courts praying condemnation,” reſiſt and 
prevent their being condemned as prize.” The law upon theſe 
warranties compelled the aſſured 1 in all caſes: to prove the warranty, 
and; whether the ſhip or cargo "was loft by capture, of the perils of 
the ſea," or fire, or barratry, if che Watranty was not, as it is called, 
complied with, the afſured,” n caſe of a "obs, either by ſtorms , or 
barratry, or capture, could abt recover. And upon this Tubj ect, that 
is, Warranty, there were different 002 of proof; of the ſhip, by 
bil ac Tn, '& eviddnce by Whom bultt; of thi kee by vile. of | 


fuch Courts «bel fapplſed 70 de uided by the law of! Hatto, "the 

combred gentium pays fuch reſpect as to deem its autforit) conclu- 

five às to that which it detWPaiinies 28 to the point of the property 
being neüttal or hottile. And although, in my way of conſidering 

| the queſtion, it'is not "nebeffary 1 to ſay whethe er ſuch condemnaticn 
18 Lonrkuſive, yet, as at preſent adviſed, w think it is; ; "although 1 

conſider proof of the {it p being built in A neutral” country, at the 

expence of the affured" ot "of property conveyed by bi bill of ſale, to 

be a more fatisfactory proof of the ownerttip The lefs Tafisfar- 

tory proof in the minds of honest men, in oli the law fays one 

thing and the real fact way be different, 1 is Wok" on capture or 

feizure, by conderariation in an Admiralty Court; for it might 

happen that à thip, though neutral, though built by an "American, 

loaded by an American with his own property, might be captured 

by a French ſhip, taken to a French port, libelled in a French Ad- 

miralty Court, and might be condemned as enemies“ property, not 

becauſe it was enemies property, but becauſe the owners "had not 

eochplied with ſome French edict unknown to them, opon failure 

of which that nation deemed the ſhip to be enemies property. 


Such Soma W NAPEe'G) * that they” have fo muſt 
9 3 | have 
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have been known to American, Steedes, Danes, and every foreign 
ſtate, whoſe ſhips the Engliſh have inſured, and the French nation 


mies property. I ſay unſatisfactory, compared with the proof of 


building the ſhip or bill of ſale, and of the bill of lading of the 


goods; but ſuch condemnation could ſeldom be, except where the 
loſs was by capture or ſeizure, not where it was by fire or ſtorm. 
Looking, therefore, to the different proofs of neutrality, and of 
being enemies” property, the parties in this caſe ſit down and recite 
2 doubt exMing, whether there was a warranty, and what was to 
be underftood by it, and declare what, under certain circumſtances, 
mall conſtitute proof ſufficient of the warranty, They were aware 
of the different modes by which a loſs might happen, by perils of 
the ſea, by fire, by barratry, and by capture or ſeizure ; but they 
ſtipulate what ſhall be proot of the warranty in two given caſes 
only, that is, capture or ſeizure ; leaving, in other caſes, to the 
courts of law to determine what the proof ſhall be; and they de- 
care, t that in caſe of capture or ſeizure, Henderſon and Co., before 
they claim for a loſs, muſt produce proof of the ſhip being an Ameri- 
can bottom {this relates to the ſhip) ; and by bills of lading ſhew that 
the tobacco ſhall have been ſhipped on account and rifk of Hender- 
fon and Co, (which relates to the goods). This is the only ſtipu- 
lated proof as to the goods. Upon proofs then produced of the 
ſhip betng American botrom, and bills of lading chewing that the 
tobacgo had been ſhipped. on account and riſk of H:nder/or and 
My what i is to be the conſequence? The agreement is expreſs 
upon which we ſhall ſettle by granting our bills at four months“ 

date for the amount of -our ſubſcription, deducting the ſtipulated 
premium, i. e. upon proof of the ſhip being American bottom by 
bill of ſale, or other proof of it having been built in America ; of 
the goods having been ſhipped on account and riſk of Henderſon 
and Co. by bills of lading; the loſs was immediately to be ſettled 
by bills at four months, which might be immediately negotiated, 

and upon which the money ſtipulated might be raiſed, deducting 
the diſcount. Let vs obſerve, then, what next follows: “in full 
dependence that the inſured will ule their belt endeavours to recover 
the property as for account of the fiippers ;” F i. e. that for the be- 
nefit of the underwriters they will libel in the Admiralty Court for 
9 and prevent condemnatien. 80 that, having the fubject 
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have ſelzed; condemnation, therefore, became an unſatisfactory, and — 


though concluſive, mode of proof of a ſhip and goods being ene- Henvencon 
and Another, 
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1893. of: a in their view, and knowing what the elſec and 


= conſequence of. the condemnation. would be, they do not ſtipulate 
ng Anocher that upon condemnation. as enemies“ property the money hall be 


9 
Henogzsen returned, but 1 upon capture « or ſeizure (leaving out in failure of con- 


and Arother. 
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demnation) the bills are to be given, and the. inſu red, for the 
| benefit of the underwriters, are to uſe their belt endeayours to re- 
cover the property by. preventing A condemnation. This ſeems to 
me to be the fair natural import of the words, and the intention 
Wag, that if the aſi ured proved the ſhips to have been built ; in Ame- 
rica, and the goods by bills of Jading 1 to have been ſhipped on the 
agegunt and riſk of the inſured, the money was to be paid by bills, 
without any regard to A condemnation of. any ſort. That a con- 
demnation, might be had was known; the conſequence of .it was 
renounced ; and, condemnation or no condemnation, the money was 
to be Paid.“ _ Cuilibet licet renuntiare Juri ro + introducto. If it had 
been the intention © of the parties that i in any caſe it ſhould be re- 
turneg, the agreement would have ſo. ſtipulated ; but i it. has not that 
c Aipulation ; s and. therefore it ſeems to me to be neither within the 
Jetter of the agreement g nor the i intention of the parties. For, had 
duch been the intention of: the parties, when they ſtipulated what 
Was to be done by each, and i in ſuch ſtipulation marufeſtly having 
in view the poſhbility of condemnation, they wauld, nay, 1 think 
j - they muſt have added, * " and if condemned as. enxroies. property, the 
money ' received to be returned to the underwriters.” pon theſe 
; | grounds, looking 1 into the ſtate of things at the time of the agree- 
| ment, reading the words of i it in the plain, known ſenſe, adding no- 
| thing, leaving nothing out, it ſees to me, under the circumſtances 


Alated! in the queſtion, that the aſſured have, on their parts, com- 
: plied with the terms of the agreement, 4 6. they have produced 
proof of the ſhip being an Amzrican bottom, and of the goods 
being ſhipped. on account and. riſk of Henderſon and Co.; ; and 
having ſo done, they are. entitled to be Paid by bills.. And although 
. thoſe bills remained. 1 in their bands until after the ſentence of con- 
: demnation, yet ſuch ſentence cculd not affect their right to the mo- 
ney, as ſuch right. is made by the agreement. to, depend, not on 
condemnation of the property, but on ſtipulated proof of the ſhip 
being an American bottom, and the goods being ſhipped on account 
of Henderſon ; and Co.; which proof, by the queſtion, is admitted to 
have exiſted. The inference from theſe words, and this conſtruction, 
die, that when the underwriters underyrote the policy all that they 
expected 


* 


* ; 14 
5 "* ©. 


8 : 
4 4 — 


IN THE FORTY-THIRD YEAR OE GEORGE III. 539 
expected: the aſſured to warrant was, that the ſhip was American 1803. 
bottom, and the goods ſhipped on acepunt of Henderſon and Co.; Wc 


LaTuſan 


of this, when they ſigned the agreement in queſtion, they ſtipulate ad | 
that the aſſured ſhall produee proofs, vis. as to the goods expreſsly Herpenon 
10 | 9 1 , . and Another. 
by bills of lading (and this of the goods is the only ſtipulated proof, 
aud thereby negatives all other proof and diſcuſſion upon it, and 
makes this proof concluſive); as to the ſhip's being American bot- 
tom, by any competent evidence ; ſuch evidence is admitted to have 
been given, becauſe the fact which is the, concluſion is expreſsly 
ſtated. On theſe grounds Jam of. opinion that the bills remaining 
in the bands of the aſſured after the ſentence of condemnation, the 
aſſured, -notwithſtanding ſuch: ſentence, would have, had a right to 
recover the ſums mentioned in thoſe bills; and that the queſtion 
put by your Jordbipy.s to the Judges, mould be ae in the 
affirmatixe. ; 
HEATH, J. The . of; the 20th $7 Abril: 1 297, 5 
vhich the queſtion refers, 1s.1naccurately drawn: : yet I think that 
6. intention of the parties is manifeſt, and I have no doubt con- 
cerning the legal conſtruction of the inſtrument. The object of 
the parties was to aſcertain the neutrality of the ſhip in the event 
of capture.or ſeizure, by, the medium of ſuch proof as would be 
ſufficient 3 in the caſe of A, loſs by the perils of the ſeas. The mani- 
feſt injuſtice practiſed by the French Courts of prize at the date of 
this agreement was ſo, public and notorious, and was the ſubject of 
ſo many ſuits in this country, that I preſume we may judicially 
take notice of it. If ſo, the meaning of the agreement, as clearly 
and manifeſtly may be collected from the terms of it, was to in- 
demnify the aſſured againſt the iniquity of theſe ſentences, and for 
the underwriters, i 10 confideration of-the high premium of 10 guineas 
per cent., to take that riſk on themſelves ; for the premium was a 
high war premium. But however clear this may be to my appre- 
-henſion, - vet as. ſeveral other Judges entertain different ſentiments 
on this ſubject, I ſhall proceed to examine the legal effect of this 
/inftrument, | and to aſcertain the Principles which ought to govern 
the conftrution of it. In every executory contract where on a 
given event a ſum of money is agreed. to be paid by one party to 


4 iy 


the other party, it is competent to them to agree to aſcertain ſuch 


10 3X 


exent hy any certain medium of proof. The making ſuch proof 


is a condition. precedent in covenatit, or a ſufficient condition in 
aſſumpſit to entitle the party claiming the money to recover it. It 


was. ſo Ee | in covenant.in the: caſe. of ma. v. Warſley, 2 H. Bl. 
Toto | , 1 5 5 12 | | 574. 
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by the churchwardens, and ſome of the moſt reſpectable inhabitants, 


held a good conſideration, and the Flaintiff on proving: that he had 


laſt cited the queſtion turned on the confideration ; but that was 


| contluſive to the other party, and not to be controverted but on the 


his loſs, on producing proof before the final condemnation. By 


| capture and of the condemnation had arrived. at the fame moment? 


CASES IN TRINITY TER 
374. (a), whers the certificate ſigned by the miniſter of tis pariſh, 


was made neceſſary; for want of which the plaintiffs could not 
recover. It was ſo decided in aſſump/it in the caſe of Amic v. An. 
drews, 1 Mo. 166., where the Defendant agreed, that if the Plain- 
tiff would bring two witneſſes, who upon their oaths ſhould declare 
that the Defendant's father was indebted to the Plaintiff, and pro- 
miſed to pay, he the Defendant promiſed to pay the debt. It was 


adduced ſuch proof recovered. I am well aware that in the caſc 


the technical mode of determining the point; it was ſubſtantially 
the ſame as a condition precedent in covenant, and referable to the 
principle above ſtated. In the caſe of a valued policy, it is agreed 
that the production of che policy {hall be proof of the value. 

2 proof which ſhall be made in ſuch caſes as I have ſtated is 


ground of fraud which violates every contract. "Suppoſe an action 
of afſumpſit brought on this agreement. It has been aſked, Whether, 
after the bills were given or the money paid, payment of the bills 
could be reſiſted or the money recovered on proof of rhe condemna- 
tion-? I anſwer, by no means. The agreement i is fair, the money 
is paid in purſuance of it, and there is no miſtake or fraud imputable. 
Tf this be admitted, then the bills are equivalent to payment, The 
time when the proof is to be adduced forms a material part of this 
agreement. The affured is entitled by the terms of it to recover 


proof, the. parties muſt mean ſuch as is required in the caſe of a 
loſs by the perils of the ſea. | This is an anſwer to the argument 
uſed at the bar, that proof to be given on one: ſide neceſſarily admits 
proof on the other fide. A queſtion has been made and diſcyſſet!, 
vis. What would have been the conſequence if the news of the 


The fact ſuppoſed does not fall within the queſtion propoſed to us; 
it was not in the contemplation of the parties, and it does not fall 
within che ſcope of the agreement; for the agreement pre · ſuppoſes 
that at the time of making the proof and of delivering the bills there 
Was a poſſibility of the ſhip being reſtored. It would be ſtrange to 
day, that proof 1 means proof generally i in reipe& 40 the ſhip, - but 
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proof by the bills of err is to 9. reſtrained to the mere produce 
tion of the inſtrument. 5 
HoruAx, B. The queſtion put to us 67 your ape ſeems 
40 me to turn on the agreement tated of the 20th of April 1797, 
and the eonſtruction that ought to be put upon it. Soon after the 
policy had been under writes, to obviate ſome doubts that had 
ariſen on the terms of it, the agreement in queſtion was propoſed 
by the brokers, and was ſigned by the underwriters. To my ap- 
prehenſion it is clear that both parties intended to conſider the 
capture or ſeizure, if either ſhould happen, as a total loſs. But it 
vas ſtipulated, that before the inſured were to claim for ſuch loſs, 
they ſhould be bound to produce proofs that the ſhip was an Ameri- 
can bottom, and ſhew by bills of lading that the tobacco was really 
Hhipped: on account and at the riſk of the inſured; upon which the 
underwriters engaged to ſettle by granting bills at four months' 
date. This agreement being thus entered into, it ould not but 
be intended that it ſhould have fo direct a reference to che policy 


ſtruments ſhould be auxiliary to each other; both together expreſſing 
ind rodcing the true meaning, underſtanding, and undertaking 


thing in the nature nor in the form of a policy that forbids the 


more fully explain its true meaning and effect. It tends to no 
danger, it opeus to no fraud. On the contrary, it conduces directly 
to juſtice by declaring what was really intended, though perhaps 
briefly and ambiguouſſy expreſſed i ia the policy itſelf. What was 
the caſe here? The terms of the policy were thought; on conſidera- 
tion, to leave the matter too looſe. Doubts were entertained on the 
future explanation of it. The warranty was not in litigation : be- 
fore it was (and, indeed, that it might never be the cauſe of any), 
the brokers and the underwriters met, and came to a full and 


owners undertock that they ſhould produce proofs of the ſhip and 
. goods being American. This was all that it was incumbent on 
them to do. On the other ſide the under writers undertook, on 
the aſſured having done this, to ſettle with them by bills at four 
months. Tave theſe things, then; refpectively been done? The 
queſlioa propbſed to us by Jour Eordſhips takes it as granted that 
the ſhip had every document on board to . that the was 4me- 
Vor. Il. ag SE is ES -  -" RW, 


itſelf, and be received as ſuch an explanation of it, that the two in- 


of the parties. Conſider then the inſtrument itſelf. There is no- 


contracking parties from entering into any agreement that may 


- clear underſtanding of What they each undertock to do. The 
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| rican, * that the tobacco: was alſo American property. The re- 


quired proof, therefore, cannot but be taken as capable of being 


r furniſhed to the underwriters. What was there then left for them to 


do? Nothing but to ſettle by granting bills at four months. Did 


the underwriters, when they ſigned. the agreement, look to any 
thing elſe? Not a word was {aid of any ſentence of condemnation: 
and ye it is impoſſible that they | ſhould have overlooked ſuch an 


event; becaule it is not to be imagined that any underwriters 
ſhould! have been. ſo ignorant of the ſtate of Europe at that time, ag 
not to have foreſeen the probability of a capture or ſeizure; which, 
indeed, the agreement on the face of it points at as an event that 
was not improbable. If they had it not in their contemplation, i it 
55. io my opitiion, totally, impoſſible to account for the expreſſon 
in the agreement, that che underwriters would grant bills for the 
amount of their ſubſcriptions, in full dependance that the inſured 
woold uſe their beſt endegyours to recover the property as for 


account of the ſhippers.” . Stronger words could not be uſed 


to denote wh was then in the contemplation of both parties; 
vamehe Th bg pred ſeizure or capture. With whom were the 
againſt the ſeizing enemy? It i is clear = by thoſe 3 that the 
underwriters. we were to pay after the capture, and before the ſhip was 


| known to be condemned. It ſeems to me as if they meant alto- 


gether to avoid all conſideration: of the effect of a foreign ſentence. 
In fact they were not to wait for any ſentence. It was not in- 
rended that they ſhould; for it was very poſſible that many months 
might have elapſed ee any ſentence would be pronounced: 


whereas it was agreed that on proof, being made the bills were at 


all events to be given at four months by the underwriters. If the 


| proof produced fatisfied them, then the deor was to be ſhut from 


that moment againſt all further queſtions or litigations. | The agree- 
ment ſeems to ſay, as explicitly as words can expreſs, that if a cap- 


ture happen, let the event be what it may, let the ſhip be con- 


demned or not, it ſhall matter nothing as between us, provided 
only the ſhip and goods are in truth American. Having made 
themſclves parties to this agreement, the underwriters can, neither 
in point of law, nor as honeſt men, reject chat proof now, Which 


by their own agreement they had ſtipulated. to accept as ſatisfac- 


tory. On this ſhort ground my opinion reſts. I thall, therefore, 
add but a ſingle word on he other points that were principally re- 
N * Ur. led 


by 
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ed on in the argument; ; gackely, firſt, that the contract Sophie to 1803. 
be deemed null and void from its dangerous policy. With reſpect rer! 
to that I am of opinion that its political danger cannot authorize us #9 b 
29 judges to pronounce it void. That | is a conſideration that muft Hens 
reſt with the Legiflature. With reſpect to the other important 8 
point, how far a foreign ſentence, under circumſtances like the pre- 

ſent, ſhall, in a collateral queſtion between other parties, be con- 

dufive in our courts, I need only ſay, in concurrence with fo 

many of my Brethren, that ſuch a multitude of caſes have ſo ſetiled 

the law on that ſubject, that it is now much too late to diſturb 

them. As a general propoſition, a foreign ſentence of condemna- 

tion, pronouncing ſhip and goods to be enemies” property, would 

be concluſive in our courts. But, conſtruiug the agreement in the 

caſe before us as I do, as being expreſſive of the true intent and 
meaning of all the parties to it, my anſwer to the preſent queſtion 
propoſed to us by your Lordfhips, muft be in the affirmative ; not- 
withſtanding the foreign ſentence, which, but for the agreement in 
queſtion, would be concluſive evidence | in our courts, 

Macpox AT, Ch. B. The parties to chis contract of indemnity 

having doubted whether the ſhip Catherine had been warranted 

neutral with ſufficient certainty, being merely denominated in the 

policy an American ſhip, and baving alſo obſerved that there was 

not any warranty that the tobacco on board was the property of 
Henderſon and Co., and ſhipped | on their account and at their riſk, 

came to ere{otutioh of reducing into writing the ſenſe i in which 

this poliey had been underſtood by all the parties to it. The expla- 

natory writing which they entered into for that purpoſe ſtates, thar ' 

a9 to two of the riſks, namely, capture and ſeizure, in order to 

ground a claim upon the under writers it ſhall be neceſſary, with 

reſpect to the ſhip, to produce proofs. generally of her being an 
Arerican bottom; and. with reſpect to the tobacco, to ſhew that it 

had been Shed? on account of Henderſon and Co., by producing 
ſpecifically the bills of lading, and bills of lading only. By this | 
underſtand them to declare that the aſſured were conſidered as 

having warranted the ſhip neutral, and now to warrant the goods 

to be the property of Henderſon and Co. Having thus declared 

what the warranty was and is to be, the explanatory paper pro- 

cceds to ſtate what was to be underſtood by ſuch warranty; this 

word, « underſtood, f conceive, from the context, to mean how 

on e of the and ee in the goods were to be 
verified 
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Lor kin 
and Another the ſhip, no ſpecific documents are pointed out, as required, to prove 


W her neutrality; they content themſelyes with the general word 
; nother 


the documents which were to be produced, grounding the claim of 


| proofs. of the neutrality of the ſhip. Theſe latter proofs mull, 


-nounced, or was known to exiſt; 1 namely, all ſuch as American 


CASES IN TRINITY TERM 
a ed to * underwriters, and what ſhould be the conſequence 
of its being verified i in the manner agreed upon. With reſpe& to 


proofs. With reſpect to the tobacco, they do ſpecify the requiſite 
evidence to be bills of lading. It has been contended at the bar, 
that with reſpect to the ſhip the word ** proof?” {which I conceive to 
mean the ſame as evidence in this paper), ſo far from excluding the 
evidence which might ariſe from a ſentence. of condemnation, as 
negativing the warranty of neutrality, does, on the contrary, in- 
clude. the production of that eyidence on the part of the under. 
writers. As tq this the. queſtion will be, Whether from the whole 
context of this paper it does not appear that the word proofs” 
was uſed by the parties in a more conſined ſenſe; which, to me, 
appears to have been the caſe, It ſeems to have been the intention 
of theſe parties, that at the ſame time that the property in the to- 
baceo might be ſhewn, to be that of Heuderſon and Co. by the pro- 
duction of bills of lading, the neutrality of the ſhip ſhould be ſhewn 
by proofs or evidence. Now the property in the goods might be 
thewn by, production of the bills of lading on the part of the aſ- 
ſured before they claimed as for a loſs; and upon ſuch production 
the underwriters undertook to ſettle, | This expreſſion imports that 
they would conſider that evidence ag .concluſive, inaſmuch as un- 
dertaking.to ſettle means undertaking to pay, When the bills of 
lading were thus to. be produced, and a claim made, it might well 
bave happened that no ſentence of eondemnation had been pro- 
vounced, nor, if pronounced, been heard of; yet they undertake to 
ſettle. or pay. Such is the evidence on which the underwriters 
ſtipulate to pay with reſpect to the tobacco. Ia like manner, 2s 


indemnity for the capture of the tobacco, might have been exhibited 
"WO. the. underwriters before A ſentence of condemnation Was pro- 
nounced, or known to have been pronounced, ſo might the 


therefore, mean ſuch. evidence as the. aſſured bad it in their power 
to produce before a. ſentence of condemnation. had been pro- 


neutral ſhips muſt, have on board according to the general law of 
nations, or ſpecial treaties with France, The evidence, then, ſpe⸗ 


AT 0. upon, as groupding a claim of indemnity. with re- 
ſpe 
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ſpeer to the goods, was folely that which would prove the fac of 1803, 
their having been ſhipped on account and at the riſk of neutral N 
ot ners, and no future time was looked to by the parties, nor any ang — 


future event which ' might afford conſtructive evidence, proving 3 6 
them not to be the goods of neutrals. The proofe, then, which 
were in contemplation of the parties to this explanatory paper, 
muſt have been ſuch, with reſpect to the thip as well as the goods, 
as the aſſured could produce if they had claimed before a ſentence 
condemning the ſhip was known to exiſt; namely, thoſe with 
which your Lordſhips' queſtion directs us to aſſume in argument, 
this ſhip to have been furniſhed to prove her neutrality in the 
fulleſt extent independent of a ſentence of condemnation. Parties 
who are explaining their own meaning in a policy of aſſurance 
cannot be ſuppoſed to be ignorant of the courſe of proceeding in 
the event of capture; they muſt know that the caſe of a captured 
ſhip muſt be ſubmitted to a' tribunal profeſſing to adminiſter the 
law of nations in the country of the capturing ſhip, and that a ſen- 
| rence of condemnation might be pronounced. In the preſent caſe, 
it appears that they had this event directly! in their view ; for the 
agreement ſtipulates that the underwriters will ſettle, in fall depen- 
dence that the inſured will uſe thei? belt endeavours to recover the 
property as for account of the ſhippers; and the only riſks [tated 1 in 
the agreement are capture and ſeizure. This muſt mean after cap- 
ture and while the ſuit was depending; for, after ſentence ] pro- 
' nounced and affirmed, that the ſhip and cargo were to be deemed 
the ſhip and goods of enemies, every expectation of ſucceſsful 6 en- 
deavours to recover the goods muſt have been in vain. This ſeems 
to indicate that the true meaning of the parties was, to conſider the 
capture or ſeizure as a total loſs between themſelves, for which the 
aſſured ſhould be indemnified upon the underwriters' being fur- 
niſned with thoſe documents of neutrality, without which ſhips 
cannot profit by their neutrality, and bills of lading ſhewing | the 
property in the tobacco to be that of the perſons named in the po- 
liey. This further appears from the mode in which the ſertlement | 
or payment was to be made; and it ſhould ſeem that it was 'to 
take place immediately upon the requiſite production being made. 
Payment was agreed to be made by the underwriters giving nego- 


tiable ſecurities, to the amount of their ſubſcriptions, to the aſſured 
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N Ke che time when the bills were negotiated. If the under writers had 
Hs N "A any reſerved reliance; on the effect of a future ſentence: of condem- 


SES IN TRINITY TERM 


at four months date. The ſenteuee of condemnation might ng 
baye taken place ill aſter the expiration of the four months; 6 


' 92: 8 


£ 


nation making its appearance, they muſt be ſuppoſed to have in- 
tended. to expole themſelves to allthe difficulties which would have 
ariſen bad thoſe bills been actually given and ſent into eireulation. 
The band 7 fide holder, by indorſement of the aſſured when the bills 

were due, would have had a right to recover upon them. The 
undervriters mult then have had recourſe to the aſſured, to whom 
they | gave thoſe bills. in their Mun Nrong. offering a return of pre- 
mium. It. is diffcult 40 imagine the parties to this explanatory 
Paper could intend. to expoſe themſelves, to thoſe difficulties into 
which, their agreement might, have brought them. The under- 
taking to. give negotiable ſecurities ſeems. inconſiſtent with any 
other „Motive. than the final adjuſtment of the claims of theſe parties, 
the one upon, the other, except the poſtponed payment. The par- 
dies baye made A law, for themſelves, by which they muſt abide; 
and chat law has been conformed to on the part of the aſſured. 
Wich reſpect to the ef e of thoſe, unjuſt ſentences of. the foreign 


20 12 PE 


eribunals, a although, I might haye heſitated in concurring with ſome 
of the c: al it 18 NOW, too late to encourage any ee w. they 


* been? acted upon, ig a very great amount. 
£ Aﬀeer t the learned | Judges had thus delivered their dviglone, the 
Lord Chancellor ( (Lord ED) ſpoke to the following effect: 


Int n the : opigion Which ſhall now deliver to the Houſe upon this 
caſe, [ IP. <xe/e do ſtate that haye the concurrence' of Lord E.. 
denb borough who is prevented from perſonally expreſſing the 
fame by the 1855 gt his office. . Mben this caſe firſt came before 
the Houle, many doubts v were ſuggeſted, not only from the peculiar | 
circumltances o of the policy in queſtion, connected as it is with the 
Khir annexed, and whether the deeiſion of the Houſe ought or 

bt got to be, governed by chat declaratory agreement, but alſo 
as 20 the true con ion. of the French ſentence of condemnation, | 
and'how w far 1 in Fol ol, this kigd lugh ſentences : are at all admiſſible 
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Houſe deemed it right to ſummon the learned Judges to cheit afliſt- 


ance: After the dpinions defiyered by the learned Judges little 
need be ſaid on the admiſſibility and effect of foreign ſentences 
condemning on the ground of the property belonging to an ene- 
my. The practice of receiving thoſe ſentenees as conclufive evi- 
dence for collateral ꝓurpoſes, and not merely in ſuits between the 
identical parties in the foreign courts, may poſſibly have firſt ob- 
tainedin/ thoſe caſes where the Plaintiff himſelf produced the ſen- 
tetice in order to prove the loſs ; and I have'reaſon to believe” that 
dhe practice of allowing the underwriters to make uſe of them was 
ſounded on a notion, that every man might come into a Court of 
Admiralty pro intereſſe ſuo, and that al mankind, therefore, were 
virtually parties to ſuch proceedings. That notion, I apprehend 
aud am informed, is a miſtaken notion, and that the aſſured 1 in a 
policy of aſſurance, wich a warratity of neutral character, cou not 
be admitted parties to tlie proceedings in a Court of Admiralty for 

ſuch collateral: purpoſes as thoſe for which they muſt of courſe 

claim to be admitted. It does not become me, however, for that 

reuſon: now to impugn a practice acted upon for fo long a 'feries of 
years, and that by men whoſe: judicial characker muſt ever be 

looked up to with reverence in this country. 1 well knew "alſo, 


1? 


how much-property has been affected by this principle, and how 


, 


much more may ne be afloat on che faith of that long train of 
decifons in 1;Sminflor-Hall, by which the principle in_queltion 


has been ſanctiened. There is, indeed, another <laſs of caſes | 
arifing out of foreign ſentences, iti which the cönduct of the French 


Courts, regulated as it has been by the ordinances of that con ntry, 


has met with no ſmall degree of reprobation, 5bd where the Judges A | 
of our Courts have held, that unleſs the adjudication by which the, ' 
property in queſtion is condemned be exprefely declared to Pro- a 
ceed on the ort of the property belonging to enemies, they are ; 
at liberty to examine the propriety of ſuch ſentence." Of that "claſh. | 


43>” 


of caſes L will only ſay, that they have not yet, from t their antiquity, 
acquired'that ſtability which can operate to preclude v us from, fully... ja 


2 SW 


examining the principles upon "which. they have proceeded, In 


the event of ſach'txamithiarion taking place, the queſtion would be, 
Wieber ſuch ſentendes of condemnation muſt, not be preſumed to 
n 2 A TIT 4 * _ ahnte 
have 
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1 
have been teündbclt on the only legitimate ground on which they 


can be founded, vis. the property not being neutral but hoſtile? 
and, Whether we are ever at liberty to ſay that the deciſions of 
theſe Courts are not conſiſtent with the law of nations? I think 1 
ſhould feel myſelf under great difficulty, if called upon, to admit 
the authority of ſome of the decifions upon theſe ſentences. | In the 
preſent caſe, giving effect to the explanatory agreement, and con- 
ſidering it as part of the contract, it ſeems to me impoſſible to con- 


tend that the underwriters undertook to receive proofs of the pro- 


perty being American only in cafe it was not condemned as hofhile 
by a French Court, or that the aſſured undertook that no ſuch event 
ſhould happen. The intention of the parties ſeems to have been 
to explain themſelves'in this way, vis. that if there was a warranty 
of American property in the policy, yet that it ſhould not be ſo 
conſtrued as to preclude the aſſured, in caſe of a loſs, from proving 
the ſhip and property to be American, even though a French ſentence 


ſhould condemn them as not being American. If this be not the 


legal effect of the agreement, I have not as yet been able to learn 
what effect the agreement is to have. Conſidering that in caſe of 
capture, that capture might either be followed by condemnation or 
acquittal, the underwriters agree that, without regard to the conſe- 


quences of that event, they will, on the proofs alluded to being 


produced, pay within a deſinite period. Thoſe proofs are to ſatisfy 
the under writers of two points, vis. that the ſhip was an American 
bottom, and that the cargo was ſhipped on account and riſk of 
Meſſrs. Henderſon, Ferguſſon, and Gilſon. It is obſervable alſo, that 


on the latter point the only proof required was the bills of lading ; 


whereas, if the aſſured are, notwithſtanding that agreement, to re- 


main under all the legal difficulties to which they would have been 


expoſed if no ſuch agreement had been entered into, we muſt re- 


collect that the bills of lading, if objeQed to, would not at law be 


proof of the fact, which, under this agreement, they are brought 
forward to eſtabliſh. - We muſt ſuppoſe the parties to have been 
aware that the mere act of capture might or might not entitle the 


the French Court of Admiralty; notwithſtanding which the under- 
writers agree to pay, without abiding the judgment of the French 
Court upon the queſtion, Whether the property was American or 
Kew He! | 7 not? 


aſſured to recover, according as the property ſhould be treated in 


IN THE FORTY-THIRD, YEAR OF GEORGE III. 
not? The explanatory agreement, therefore, appears to me to con- 
template an adjuſtment not ſubject to the ſame conſequences to 


LOTHILAN 


which every other adjuſtment is ſubject; and, I will add, that if ***- her 


the news of the capture had been accompanied by the very ſen- 
tence, on which the under writers now reſt their defence, 1 think 
they muſt, nevertheleſs, have paid the loss. If the Houſe ſhould 
adopt this courſe of reaſoning, it will be unnacellary. to Jeane the 
other points agitated i in this eaſe , 

Lord ALVANLET (Cb. J. of the . Pleas). 5 After the 
lang ſeries of caſes in Ws eflmin/ter- Hall, in which foreign ſentences 
have been received for the ſame purpoſes for which the Fremch 
ſentence in this caſe is now ſet up, and-the long period of time 
during which thoſe caſes have been ated on by the commercial 
part of this country, and acquieſced in by the legal part of the 
community, I cannot admit that it is ſtill open to this Houſe to 
decide that foreign ſentences are not admiſſible evidence in ſuits 
between the aſſured and the underwriters, in order to fallify the 
warranty of neutrality. Nor do I feel that opinion ſhaken by the 
conſideration that the point has never yet recerved the expreſs de- 
ciſion of this Houſe. At this late period, ſuch a deciſion upon that 
point as the Reſpondents now contend for, might almoſt induce 
the merchants of London to ſhut the doors of Gui/dbal! againſt the 
Judges. It gives me, therefore, great ſatisfaction to find, that on 
this point there is no difference of opinion entertained. Nor has 
any perſon a right to complain. It being once known that 
ſuch is the law reſpecting foreign ſentences, thoſe who do 
not chooſe to ſubje& themſelves to the caprice of a French Court 
may ſtipulate in the policy that the ſentence of a French Court 
ſhall not be adduced in evidence againſt their claim. When this 
caſe was firſt argued, I entertained conſiderable doubts reſpecting 
the effect to be given to the explanatory agreement; and I could 
not at that time bring myſelf to think that the aſſured were there- 


EHE x DoERSON 
and Another. 


/ 


by relieved from the difficulty in which they would otherwiſe be _ 


placed by the French. ſentence of condemnation. I now concur 
entirely with my Lord Chancellor and thoſe of the Judges who 
think that on that agreement alone the preſent caſe may be de- 
cided. The law is now perfectly clear, that a warranty of Ameri- 
can ſhip includes in it a warranty of the ſhip having on. board 

Vor. III. | 7A | every 
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1803, every derbmest with which an American ſhip ought. to be ſur. 
5 niſned. It ſeems as if the parties to the poliey effected by the 


Lor HiA& 
and Anocher Reſpondents were not aware of this circumſtance when the Policy | 
Hsxvezson was effected, and therefore they afterwards procured the expla- 
* natory agreement from the Appellants. Such appears to me the 
true conſtruction of that agreement. On the conſtruction of fo- 
reign ſentences much uncertainty has prevailed in our Courts; but 
the doctrine laid down in the caſe of Kindersley v. Chaſe appears 
to me beſt calculated to do away that uncertainty, 
The Houſe, on the motion of the. Lord Chancellor, affirmed the 


| Interlecutors of the Lord Ordinary and the Court of Seſſion. 
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ARGUED and DETERMINED 


IN THE 


r of COMMON PLEAS, 


IN 
Michaelmas Term, 


In the Forty- fourth Year of the Reign of GeorGE III. 


_ TayLoR v. HARRIS. 


10 this caſe notice of trial having been given foe the firſt Sittings 
at Weflminfter in laſt Eaſter term, was afterwards countermanded 


to the ſecond Sittings in the ſame term, which was on the 6th of 
May. The Defendant died at eleven o'clock at night on the 5th 
of May. On the 6th the cauſe was called on, and a verdict paſſed 
for the Plaintiff, upon which verdi& judgment was afterwards 
ſigned ; but before the ſigning thereof notice of the Defendant's 
death was given by the Defendant's attorney. 
"A rule ni having been obtained on a former day for ſetting 
alide this judgment... . - 
Beſt Serjt. ſhewed cauſe, Had this been the caſe of a trial at 
niſi prius, it could not have been diſputed that a verdict, taken after 
the death of the party, unleſs that death happened before the firft 
day of the Sittings, would be good. Indeed that pteciſe point was 
decided in Jacobs v. Miniconi, 7 T. R. 31. It remains then to be 
conſidered how far Sittings | in term differ from Sittings at u %. prius. 
Now it may be obſerved, that the day of the Sittings in term is part 
r 7B - of 


Nou. 7th. 


If a Deſend- 


ant die cn the 


night before 
the trial of a 
cauſe at the 
Sittings in 

term, a ver- 


dict obtained 


in ſuch cauſe, 
and the judg- 
ment entered 
up thereon, 
will be ſet 
aſide upoa 
application 
to the Court. 
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1803, of the term, and as ſuch 1s referable to the firſt day of the term, 
Fri The Defendant therefore, in this cafe, not having died until after 
1 the firſt day in term, the judgment i is regular. 
| Lord ALVANLEY Ch. J. With reſpect to the caſe of Facobs v. 


Miniconi, it is to be temembered that the cauſe there might have 
been tried at any period after it had once been entered in the 
Judge's cauſe paper: and nothing but the multiplicity of buſineſs 
prevented it from being tried on the firſt day of the Sittings. But 
the Sittings in term neither commence with the term, nor are any 
part of the term; they are appointed at the diſcretion of the Chief 
Juſtice; and if a cauſe, from never having been entered in the cauſe 
paper, could not poſſibly have been tried until after the death of the 
Defendant, a verdict obtained after his death cannot ſtand. Indeed 
the poſtea is made up as of the very day on which the cauſe was 
tried, whereas in the caſe of trials after term the Peſtea is made up 
as of the firſt day of the Sittings. 


Rook E and CHAMBRE Js. concurring, | 
#3 13-45 10 849 Hr Rule abſolute. 


Nov. igth Na v. SEXTON. 


1 3 
7 * 


A lunatic 83 Serjt. having on a e day obtained an habeas corpus 
-may be 


brought op directed to the keeper of Saint Luke's Hoſpital, ordering him 
by Zaza; to bring up a lunatic for the purpoſe of being rendered in diſcharge 


cor pus from 


2 of his bail, he on this day mentioned, that in obedience to the 
oſpital to 


de ſofren. Habeas corpus, the keeper of the hoſpital attended with the lunatic, 
. ol and alſo the warden of the Fleet, to take him into cuſtody. 


Tow Accordingly the lunatic was brought into court, and ſurrendered 
into the cuſtody of the warden of the Fleet (a). 


(a) Vide Steel v. Allan, ante, vol. 2. p. 362. and p. 437- with the caſes there cited. 


Nev. 26th. ER SmIrTH v.  YounceR. 


10 an aflide- IN. an effdavic to hold to bail, the Deponent deſcribed himſelf 


vit to hold to 


bail the addi- as James Smith of Wapping in the —_— of Middleſex, 


tion of ma- 
nufacturer“ Oy i 


to the Pe- , Lens Serjt. now moved for a rule to ſhew ae why a common 


ponent's 


name is ſuf-  #PPearance ſhould not be entered, on the l of the inſuffi- 
ficient. | ciency 


IN THE ORTY TOUR TH YEAR OF GEORGE II. 


ciency of this deſcription, contending that the addition of manufac- 


turer was too vague, and would vitiate either an indictment or an 
original writ. 


But The Court thought the addition ſufficient in an affidavit to 
hold to bail. | 


Lens took nothing by his motion. 


Os BORN v. Goven. 


HIS was an action 3 againſt the Defendant as a magi- 


ſtrate of the county of Stafford, for maliciouſly refuling to 


adopt ſureties for the Defendant's appearance at the Quarter Seſ- 
ſions to anſwer to a charge of a miſdemeanor. At the trial before 
Lawrence J. at the laſt Aſſizes for the county of Stafford, a preli- 


minary objection was taken to the notice of action delivered to the 


Defendant under the 24 Geo. 2. c. 44. / 1. as not deſcribing with 
ſufficient particularity the reſidence of the attorney, which by that 
act is required to be indorſed on the notice. The deſcription was 


4 William Spurrier of Birmingham in the county of Warwick, at- 


torney for the within- named William Gough.” The learned Judge 
refuſed to nonſuit the Plaintiff, and the cauſe having proceeded, a 


. verdict was found for the Plaintiff, with 5007. damages. 


A rule nf having been obtained upon a former day for ſetting 


aſide this verdict on the ground of the objection taken at the trial, 


Shepherd and Onflow Serjts. now ſhewed cauſe ; and in the firſt 
place produced an affidavit, the obje& of which was to ſhew that 


the reſidence of Spurrier was well known both to the Defendant 


and his attorney before the commencement of the action. They 


then contended, that the notice was ſufficiently particular according 
both to the ſpirit and letter of the act, the words of which are, 


on the back of which notice ſhall be indorſed the name of ſuch 
* attorney or agent, together with the place ob his abode.” They 


admitted that Middle ger or London would be an inſufficient deſerip- 


tion of the reſidence of an attorney, becauſe under thoſe names are 


compriſed many diſtricts; whereas in Birmingham there was but 


one pariſh, although there were many ſtreets; and they urged that 


a letter addreſſed to him by the deſcription in the notice would 


undoubtedly have found him. They obſerved, that a caſe of 


| Ferguſſon v. ee, which had been mentioned to Mr. 


9 he Jjullice 
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Now. 26th, 


A notice of 
action to a 
magiſtrate 
under 246. 2. 


c. 44. / i. 


indorfed with 


the name of 
the Plaintiff's 
attorney, and 
the words 

* of Birming- 


ham” as de- 
Arles the 


place of his 
abode, held 
ſufficient, 
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Juſtice Lawrence at the trial in ſupport of the objection, had been 
incorrectly ſtated; for the notice to the Defendant there, who was 


ſued as a magiſtrate, was ſaid to have been indorſed with the names 
of the. blaintiffs' attornies, and © Efex-freet,” as the place of their 
reſidence, which Lord Kenyon held to be an inſufficient notice;; 
whereas in truth the notice was only indorſed with the names of 
the attornies, and no place of reſidence whatſoever was added. 


They relied on the caſe 5 Wood and Others v. Follioit (a), 7. 


(a) Wood and Others v. Folliott, C. B. Tr. 
1786. Motion for a new trial in an action 


belonging to the. Plaintiff, By 23 G. z. 
c. 70. f. zo. no writ ſhall be ſued againſt, nor 


a copy of any proceſs Terved upon, any offi- 


cer of exciſe or perſon acting by his order, 
or in his aid, for any thing done in execu- 
tion of their office, until one calendar month 
next after notice in writing ſhall have been 
delivered to him, or left at the uſual place 
of his abode, by the attorney or agent for the 
party who intends to ſue, Tc, in which ſhall 


be clearly and explicitly contained the cauſe 


of action, the name and place "bf abode of 


- the, perſon who is to bring ſuch -aQtion, and 


the name and place of abode of the ſaid at- 


| torney or agent. 


The notice given in this caſe was as fol- 


lows : To Mr. Dan, Follioit, commander 


of His Majeſty's cutter Baracuta, You hav- 
ing lately ſeized and taken a certain ſloop 
or veſſel called the Antigua Packer, the pro- 
perty of Wm. Wood of Rotherbithe, in the 
county of Surry, merchant, Alexander Food, 
late of the ſame place, maiiner, and Oſborn 
Dewverſon, late of the ſame place, mariner, 
together with her cargo, We. | 
Donne and Cox, Furnival*s Inn, attorney 
« for the ſaid . V., A. V., and O. D.“ 
This cauſe was tried at the laſt Spring 
 Aſiz-s at Launceflon, before Mr. Baron Ho- 
tham, who was of opinion that the notice 
was inſufficient. | | | 
Mr. Serjr."Rooke, in ſupport of the nonſuit, | 
ſaid, that this was a joint action by ſeveral, 
and one only is deſcribed at all. The rea- 
ſon of requiring a notice is, that Defend 
ant may hive an opportunity of tendering 
amends. If any. one. had releaſed, i! 
would have done. The notice here is in- 


# % 


4 


8 


. 


| 


againſt officers of exciſe for ſeizing a veſſel 


. 


26 Geo, 


ſufficient as to any of the Plaintiffs, Though 
the Court ſhould hold the Ueſcription of the 
firſt to be ſufficient, yet that of the others is 
Clearly bad. The firſt is of Rotherhithe in 
the county of Surry, I have an affidavit, 
ſtating that there are 16 ftreets in Rether. 
iche. It is no more than ſaying of Tonk. 
Notice of bail ſo deſcribed would be bad. 
As to the others, „late of Rotherhithe” is 
no deſcrip4ion at all of the party”? place of 
abode, This laſt deſcription is copied from 
the Katute of Additions, which requires the 
addition to be of where they be, or were 
reſident““ This caſe is not new. On 


24 C. 2. c. 44. 4 notice to. juſtices is ne- 


quired before any action can be brought 
againſt them. In Strickland v. Ward, at 
Winton, before Mr. J. Yates, the action was 
aſſault and falſe impriſonment, for com mit- 
ivg a man returning to the pariſh from 
whence he had removed. The notice was of 
an action on the «caſe, whereas the action 
brought was treſpaſs wi et armis. Mr. J. Yates 
held the notice inſufficient, and not conform- 
able to the words of the ſtatute. He would 


preſume the Juſtice ated well till the con- 


trary was proved; and he could not blame a 
juſtice who, knowing himſelf to be troubled 
with an anjuft action, ſhould lay hold of this 
or any other trifling advantage fo ronſuit a 
Plaintiff. He alſo cited Taylor and Fenwich, 
B. R. M. 1782, In the preſent caſe, the 
truth is, that one of the Plaintiffs lived at 
Newington, and the Defendant could not 
find the others. 

Mr. Serjt. Greſe, in ſupport of the rule. 
He mentioned the caſe of &rrictland and 
Ward, on which. Lord Loughborough ai!, 
would it not have been enough to have faid 
*« an action,“ and was not the reſt ſurpluſ- 
age? ¶ Gould J. All that the ſtatute ſays is —the 


cauſe of ation:] Mr, Serjt. Gro/e, They might 
as 


f ͤ ̃ͤ ß aa. a Sy 
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26 Geo. 3. in this Court, and obſerved that the caſe of Taylor v. 
Fenwick (a), cited 7 7. R. 635., was perfectly diſtinguiſhable from 


the preſent, the notice in that caſe having been ſigned by the attor- 


ney thus, * Given under my hand at Durham,” which conveyed 
no intelligence of his place of reſidence. 

Williams and Lens Serjts. in ſupport of the rule obſerved, that the 
ſtat. 24 Geo. 2. c. 44. had been very rigidly conſtrued by the courts, 


as appeared from the caſe of Lovelace v. Curry, 7 T. R. 631. where 


it was determined that it was not ſufficient to ſtate the cauſe of ac- 
tion in the notice without ſpecifying what particular writ or procels 
was intended to be ſued out; that if a particular deſcription of the 


attorney's reſidence was required by the act of parliament, it was 


no anſwer to the objection to ſay that his reſidence was known ; 
that the town of Birmingham was a place of great magnitude, con- 
taining a variety of ſtreets, and 60,000 inhabitants; and that the 
object of the ſtatute was to enable the Defendant, without difficulty 


or loſs of time, to find out the attorney and tender amends, and 


as well have objected to the number of the the peace, founded on a warrant granted by 
fzir-caſe in Furnival's Inn not being men- 
tioned, where the attorney lives. militia act. 

Lord Loughborough C, }. Ithink the notice At the trial it was objected that the no- 
is ſufficient, and that it anſwers all the pur- tice was inſufficient, for that the ſtatute of 
poſes of the at. The intent of it was that | 24 G. 2. c. 41. J. l. requires that the attor- 
the party ſhould have an opportunity of ten- | ney or agent's name mult be indorſed on the 
dering amends. This is an action by part- | back of it, together with the place of bis 
ners. The deſcription of the firſt is fully | abode. The notice in the preſent caſe con- 
ſufficient. A leiter by the poſt would have | cluded thus: © Given under my, hand at 
found them ; ſo would a porter, The caſe | Durham, the 11th diy of, Sc. Richard 
of bail is different, on account of the time Ratcliffe, attorney for, r.“ 
the Plaintiff has to inquire. I do not think Mr. #allie faid, the reaſon of the at 
that either of the caſes cited apply, ſuppoſing | requiring this was that the party might make 


them to be well decided. As to the ſecond | a tender of amends. The act does not re- 
objeQion, if the notice is not ſofficient, | quire it to be ſigned by the attorney. If he 
a houſe of trade with partners abroad could 
bring no action. For at Durham,” it would bave done, This was 


* 


had indorſed it ** Richard Raiclife, attorney 


Gould J. I am of the ſame opinion; it | no more than ſaying he ſigned it at Durham, 


only requires reaſonable information. The | and was no communication of Durham being 
caſe of bail is the eſtabliſhed practice of the 
Court. This act requires two different modes | he was a lodger at Durbam.] 

of information; the reſidence of the attor- Lord Mansfie/d. The truth of it is this; in 
ney and the Plaintiffs. - " | favour of juſtices of the peace the legiſlature 


Sd. 


his place of abode. [The real fact was that 


Heath J. I think the notice is ſufficiently | bas thought fic to preſcribe a preciſe form. 


clear and explicit within the meaning of the | Whetherright or not itdoes not matter. This 


ah..." Rule abſolute. | notice does not tell you the place of abode. 
(a) M. 23 — 3. Taylor and F envich, In words he maſt tell you his place of abode. 
B. R. tried at Durham. Miller, &ſpburſt, and Buller, Jullicer, were 
This was an action agaioſt a juſtice of | of the ſame opinion. Nonſuit entered. 
Vor. Ht. _ 70 | that 
; ; N | 
\ 


the Defendant on a conviction under the 
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that it was therefore no ſufficient anſwer. to ſay; that the reſidence 
might be found according to the deſcription and by a reference to 
the poſt- office. They contended, that although Rotherhithe was 
held to be a ſufficient deſcription in the caſe of Wood v. Folliott, it 
by no means followed that Birmingham, which is a much larger and 
more populous place, is ſufficient in the preſent inſtance ; beſides 
which, ſome ſtreſs appeared to have been laid in that caſe on the 
circumſtance of the place deſcribed being the fituation of a houſe 
of trade, which is a matter of greater Notoriety than the office of 
an attorney; and that the caſe of Taylor v. Fenwith was not cited 
as in point, but merely to ſhew how ſtrict a conſtruction had been 
put by the Courts upon notices under the 24 Geo. 2. c. 44. 

Lord ALVANLEY Ch. J. The 24 Geo. 2. was framed for the 
protection of magiſtrates againſt whom actions ſhould be brought 
for any thing done by them under colour of their offices; but ! 
have no difficulty in laying,” that the preſent Defendant has had 
the protection which the ſtatute was intended to afford to perſons 
in his ſituation; for the notice which has been given would cer- 
tainly have enabled him to avail himſelf of all the benefits conferred 
by the act. The act certainly requires not only that the name of 
the Plaintiff's attorney, but the place of his abode ſhould be in- 
dorſed om the notice. Here it is objected that the words © of 
Birmingham” are not a ſufficient deſcription of the attorney's place 
of abode, on account of the extent of the town of Birminghan. 
The ifiterpretation which I put upon the ſtatute is this, that if the 
place indorſed upon the notice be the true place of the attorney's 
abode, it lies on the defendant to ſhew that ſuch deſcription has 
not afforded him the opportunity of taking advantage of the at 
of parliament. In this caſe no evidence has been offered to ſhew 
that Wm, Spurrier could not have been found, if reaſonable dili- 
gence had been uſed. Th is admitted that the caſe of Taylor v. 
Fenwick did not decide the point now in diſpute ; for the objec- 
tion there was not- that the place of abode was inſufficiently de- 
ſcribed, but that nothing was ſtated but merely the place at which 
the notice was ſigned. The. other two caſes appear to me to be 
in favour of the Plaintiff, That of Wood v. Folliott is extremely 
ſtropg. The exciſe laws require that the place of abode both of 
the - Plaintiff, and bis attorney ſhall be ſtated in the notice; 
and the Plaintiffs in that caſe being three partners, one of them 

W 5 | | was 
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was deſcribed as of the place where the buſineſs was carried on, 
and the others as © late” of the ſame place; yet the Court held 
the deſcription ſufficient. In that caſe the Court were equally 
called upokti to take notice that Rotherhithe was a large place, as we 


are called upon to take notice that Birmingham is a large place. 


This notice has been compared to a notice of bail; but it differs in 


this, that a notice of bail is regulated by the peculiar practice of 


the Court; and being only a two days' notice, muſt neceſſarily be 
very accurate, or the time of inquiry will be elapſed before the bail 
are found. As the Defendant in this caſe does not appear to have 
been put under any difficulty in conſequence of the generality of 
the notice, I think we ought not to grant a new trial. 

Rook J. I am of the ſame opinion. The ſtatute only requires 
ſuch information to be given as will enable a Defendant to tender 
amends ; but it does not require ſuch inforination as precludes the 


neceſſity of all inqufry. Suppoſe the ſtreet were ſtated, but not the 


number of the houſe; in that caſe ſome inquiry muſt be made. 
Prima facte this notice appears to me to be ſufficient ; if the De- 
fendant had experienced any difficulty from the ſize of the town, 
or the number of perſons of the ſame name living in it, that fact 
might have been ſhewn. I agree with my Lord, that the notice 
required by the ſtatute is not like a notice of bail; for unleſs the 
deſcription 1n the latter be extremely accurate, the time for inquiry 
after the bail, which is very ſhort, may be conſumed before they 
are diſcovered. But in this caſe a whole month is given for ten- 

dering amends before the Plaintiff can commence his action. 
CHAMBRE J. I entirely agree with the reſt of the Court. The 
caſe of bail does not appear to me to bear any analogy to the pre- 
ſent. The perſons reſpecting whom notices are to be given in 
caſes of bail, are often in obſcure ſituations, and the time allowed 
for finding them out, and inquiring into their character and ſuffi- 
ciency, is no more than two days. But in the caſe of notices un- 
der the ſtatute a month is allowed for finding out the attorney be- 
fore an action can be brought, and the perſons to whom the notice 
relates are the officers of the public courts of juſtice. I agree, 
indeed, that the deſcription ought not to be quite vague z perhaps 
ſuch a place ought to be ſtated as may be ſufficient for a venue. 
But where ſuch a deſeription as the preſent is given no difficulty 
can ariſe. The attorney mien eaſily have been found by applica- 
| tion 
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If the De- 
fendant pay 
money into 
court gene- 
rally, upon 
a declaration 
containing a 


_ count on 2a 


policy of in- 
torance, to- 
pciner with 
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1 | 
tion to the poſt-office. The true rule ſeems to me to be, that ſuch 
reaſonable notice ought to be given as will enable the Defendant 
to make#a tender. | 
Rule diſcharged. 


MULLER v. HART SHORNE. 


| HIS was, an aCtion on a policy of aſſurance on goods. The 
declaration conſiſted of three counts; the firſt was on the po- 
licy, the ſecond was on an adjuſtment, and the third for money 
had and received. The Defendant pleaded the general iſſue, and 
the cauſe coming on to be tried before Lord Alvanley Ch. J. at the 
Guildhall Sittings after laſt Michaelmas term, the defence relied 


upon and proved was fraud in effecting the policy, the Plaintiff, 


who relided at Hamburgb, and ſent from thenc@ the letter ordering 
the inſurance, having been aware at the time he ſent that letter, 
that the ſhip on board which the cargo inſured had ſailed, was loſt; 
accordingly a verdict was found for the Defendant. But before 
the Defendant went into his caſe, the Plaintiff's counſel objected 


to any evidence being received which tended to avoid the contract, 


inſiſting that the Defendant who had paid the premium into court 
generally, without confining. it to the money count, had thereby 
admitted the validity of the contract, and the Plaintiff's right to 
recover upon it, and had precluded himſelf from offering any evi- 
dence but ſuch. as went to reduce the value of the goods inſured, 
His Lordſhip, however, overruled the objection. 

A rule | having been obtained, calling on the Defendant to 
ſhew cauſe why a new trial ſhould not be had; the Defendant's 


attorney in anſwer to that application, made an affidavit ſtating the 


following circumſtances: that the cauſe was tried on admiſſions of 
all other material facts except the queſtion of fraud; that the Plain- 
tiff, in a bill filed in the Exchequer againſt the underwriters, for a 
commiſſion to examine witneſſes at Hamburgh, ſtated the preciſe 
point in iſſue, viz. the fraud in antedating the letter of orders; that 
on the 7th of February 1803, the Defendant, under a rule for 
withdrawing the plea of the general iſſue, pleading it de novo and 


is notwithſtanding entitled 10'cofls up to the time of the money being paid in, 
If the rule of court for the examination of witneſſes by commiſſion expreſs that the depoſitions of wit- 
refles at Hamburgh and Lubeck are to. be taken, and the commiſſion is directed to perſons at Hamburg b, 


the expences of bringing witneſſes from Lubeck to Hamburgh ought to be allowed upon taxation. 


paying 
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paying money into court, paid the premiums into court; the De- 
fendant at the ſame time conſenting to a commiſſion for the exa- 


mination of witneſſes at Hamburgh ; that after the money ſo paid 


in, copies of the interrogatories and croſs-interrogatori ies on the part 


of the Defendant, directed ſolely to the queſtion of fraud, were 


communicated to the Plaintiff's attorney ; that on the 18th of 


February 1803, the attornies on both ſides drew up a written con- 


ſent that the depoſitions taken under the above interrogatories and 
crols-interrogatories ſhould be read in evidence in this cauſe which 


had been ſet down for trial, inſtead of one of the other cauſes in 
which the conſent for the commiſſion had been obtained (all hav- 


ing been conſolidated, that. is four upon the event of this cauſe, and 


four upon the event of the cauſe ſet down); and that the Plaintiff's | 
attorney, inſtead of apprizing the Defendant's attorney of any ob- 


jection on the ground of the contract being admitted by the mode 


in which the money had been paid into court, had on the day 


before the trial of the cauſe, applied for and obtained an admiſſion 
of-the ſubſcription to the policy. 
Hayley Serjt. ſhewed cauſe and argued, in the firſt place, that the 


payment of the premium into court generally, was not ſuch an 


admiſſion of the contract as-precluded the Defendant from ſhewing 


that the policy was void as having been fraudulently effected. 
But as the Court gave no opinion upon this point the argument 
is omitted. ] 240%, He inſiſted that the Plaintiff had waved the right 
of making the ohjection now urged, inaſmuch as he had by his 
conduct put him to the expence and trouble of collecting that very 
evidence, the receipt of which he oppoſed at the trial, and that the 
Court therefore would not allow him to be heard upon it. 
Shepherd Serjt. contra, contended that nothing but a poſitive 
agreement-could preclude the Plaintiff from inſiſting on a point of 
law; and that if the circumſtance of his having prepared to ſup- 
port his caſe upon other grounds were to be deemed a ſufficient 
reaſon for preventing him from inſiſting on a legal advantage, the 
lame argument might be uſed in every caſe where a point of law is 
ſtarted at the trial, even though it ſhould happen to be ſuggeſted by 
the counſel at the wal for the firſt time. 
Cur. adv. vult. 
On this day the opinion Nv the Court was delivered by 
Lord ALVANLEY Ch. J. We wiſh to be underſtood to give no 


opinion upon the Point whether the payment of money Into court in 
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this caſe did or did not admit the contract, and eſtabliſh the Plain. 


tiff's right of action; becauſe, under the circumſtances of this caſe, 


we think the Plaintiff is not at liberty to avail himſelf of ſuch an ob- 


jection. The Defendant paid the premiums into court on the 7th 


of February, and after that act done by him, the interrogatories 
and croſs interrogatories were communicated, all tending to eſta- 
bliſh that fraud which was the only point in diſpute, and the exa- 
minations at Hamburgb were permitted to proceed. Indeed, up to 
the time of the trial, the ſame conduct was purſued by the Plain- 


tiff, and the queſtion therefore is Whether we ought to liſten to 


ſuch an objection as has been taken to the evidence offered on the 
part « of the Defendant, when the Plaintiff himſelf induced him to 


. procure that evidence? As ſoon as the money was paid into court 


the objection ſhould have keen communicated, and not having 
been communicated, we are all moſt clearly of opinion, that the 
Plaintiff ; is not now at liberty to object to the receipt of * evi- 


dence in queſtion. 
Rule harge 


Two other points afterwards aroſe in this caſe. Eight actions 
had been commenced reſpecting the ſame riſk, four upon one po- 
licy, which were conſolidated by one rule, and four upon another 
policy, which were conſolidated by another rule; but both conſo- 
lidation rules were entered into previous to the payment of money 
into court. One cauſe under each rule was ſet down for trial; 
and after the preſent cauſe had been tried, the Plaintiff withdrew 


the record in the other. In taxing the coſts, the prothonotary 


allowed to the Plaintiff the coſts of the three ſhort cauſes, which 


depended. on the event of this cauſe, up to the time of paying the 


money into court, and i in taxing the coſts of the commiſſion, which 
by the rule had been made to abide the event of the trial, refuſcd to 
allow the Defendant the expences of taking the examinations at 
Hamburgh, or of briogiog witneſſes from Lubeck to Hamburgh to 
be examined under the commiſſion, only allowing the coſts of the 


\ commiſſion. In conſequence of this, a rule ai was obtained for the 


prothonotary to review his taxation, in ſupport of which, as to the 
firſt point, the caſe of Bur/all v. Horner, 7 T. R. 472, was relied 
upon, where the Court of King's Bench held, that by the fair con- 
ſtruction of the conſolidation rule, the Plaintiff was bound as well 
as the Defendant, and that as a nonſuit in one action was concluſive 


in all the others, the Plaintiff was not entitled to coſts in any of them, 
8. even 
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even up td the time of the money being paid into court; and it was 
intimated that the cafe of Y//ton v. Place, ante, vol. 2. p. 56., where 
a contrary practice had been ſtated by the prothonotary and adopted 
by the Court, was founded on a miſtake. _ 

But on this point the Court were of opinion with the protho- 
notary, thinking the praCtice of this Court more reaſonable than 
that of the A7ug's Bench, for that the Defendant, by paying money 
into court, admitted that the Plaintiff was right to that amount, 
and that the Plaintiff therefore ought not to be deprived of thoſe 
coſts which he had been led into by the Defendant. 

In ſupport of the ſecond point, the particular words of the rule 
of this Court under which the commiſſion was iſſued were referred 
to, namely, to examine witneſſes at Hamburgh and Lubeck,” and 
conſequently, as the commiſſion was directed to perſons reſident at 
Hamburgh, the witneſles reſident at £Za6eck mult be brought to 
Hamburgh. 64-4 | 

And The Court aſſenting to this, directed the prothonotary to 
allow the expences of taking the examinations at Hamburgb, and 
of bringing the witneſſes from Lubec to Hamburgh. 


WuHITWELL b. BENNETT. 


' 


: r. The firſt count of the declaration was on a bill of 
exchange for 3ol. drawn. by one 70h Creuch on the Defendant, 
Payable to the order of J. F., accepted by the Defendant, and in- 
dorſed to the Plaintiff, The ſecond count ſtated that the De- 
fendant, according to the uſage and cuſtom cf merchants, made his 
certain draft or order in writing, commonly called a banker's 
draft or check, upon Meſſts. Pread and Company for zol., and de- 
+livered the ſame to the Plaintiff, and averred a preſentment for pay- 
ment and refuſal. There were alſo counts for money Paid, money 
Jaid out and advanced; money had and received, and on an account 
ſtated. At the trial before Lord Alvanley Ch. J. at the Guildhall 
Sittipgs after laſt Trinity term, the bill declared upon in the firſt 
count, when produced, appeared to be drawn by one John Coucb, 
inſtead of Jobn Crouch, as alleged, It was proved that when the 
bill was preſented to the Defendant, he accepted it, ſaying, that 
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and that as he had a bill of the-drawer in bis hands which would be paid, he would take all riſks. Held 
that this converſation, together with the bill accepted by the drawee, did nor amount to ſufficient evidence 
do entitle the indorſee.to recover againſt the drawee the amount of the bill accepted on a count for money 


had and received. 


though 
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do ſo in a few days, and that as he had a bill of Couch in his hands 
for 80l. which would be paid, he would take all riſks upon himſelf, 
and accordingly gave the Plaintiff a check upon his bankers Meſſts. 


Praed and Co. for 3ol. poſt- dated, ſo as not to be receivable at the 


banker's until after the time at which the Defendant expected a 
remittance from Coucb. The Defendant afterwards finding that 


Courb did not remit, ſtopped the payment of the draft. Upon this 
evidence it was objected for the Defendant, that the variance be- 


tween the name of the drawer ſtated in the firſt count of the decla- 


ration, and that which appeared upon the bill was fatal with 
reſpect to that count; and ſecondly, that the draft being poſt- dated 


was void, not being within the exemption of the 31 Geo. 3. c. 25. 


%. Lord Alvanley was of opinion that the firſt objeQion was 


fatal, but directed the jury to find a verdi for the Plaintiff on the 
other counts, reſerving liberty to the Defendant to move the Court 
to ſet that verdict aſide. A rule i having accordingly been obtained 


on a former day, 
; Shepherd Serjt. now ſhewed cauſe. After the caſe of Allen 


J. Keeves, 1 Eaft, 435, it is impoſſible to contend that the draft 


in this caſe is within the exception contained in the ꝗth ſection 
of 31 Geo. 3. c. 25. Conſidering the draft however as out of the 
queſtion, the verdict may be ſupported upon the money counts. 
Although there was not originally that privity between theſe 


parties which exiſts between the drawer and acceptor of a bill, yet 


the circumſtance of the Defendant promiſing to pay the bill be- 
cauſe he had another bill of the drawer in his hands which would 
be paid, is ſufficient fprimd facie evidence to entitle the jury to 
preſume that he did receive the money upon that 'bill, until he 
ſhews the contrary. If this preſumption be allowed, the money, 
which the Defendant may be ſuppoſed to have received upon that 
bill, is money had and received to the drawer's uſe, which he has 
promiſed to pay over to the Plaintiff, In Tathock v. Harris, 3 T. R. 
174, a bill of exchange having been drawn by the Defendant 


amongſt others upon himſelf, in favour of a fictitious perſon, and 
accepted by him, and the Defendant having received the value of 


it, a bond fide holder recovered againſt the Defendant upon the 
money counts ; and Lord Kenyon ſaid, that it was an appropriation 


by the Defendant of ſo much money to be paid to the perſon 
ho ſhould become the holder of the bill. In this caſe, therefore, 
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the Defendant not having ſhewn that the bill of the drawer which 
he had in his hands, and which he ſaid would be paid, was not paid, 
it muſt be preſumed that it was paid, if ſo, the Defendant had ſpe- 
cifically appropriated a part of the amount to the Plaintiff's uſe. 
In Jrael v. Douglas, 1 H. Bl. 239, the Court of Common Pleas held 
that an action for money had and received might be maintained 
againſt the Defendants,” who being indebted to one Del Valle 
for brokerage, and Del Valle being indebted to the Plaintiff for 


money lent, Del Vallè gave an order to the Defendants to pay the 


Plaintiff the ſum due from them to himſelf, as a ſecurity; which 
order was accepted by the Plaintiff, and on which the Plaintiff lent 
Del Valls a further ſum. In that caſe the Defendants had not 
actually received money belonging to the Plaintiff any more than 
the Defendants in this Caſe, yet the Court held that the fair effect 
of the tranſaction was, that the Defendant might be deemed to 
have received money to the Plaintiff's uſe ; Lord Loughborough ob- 
ſerving, that they were eſtopped by their own promiſe. So in Fen- 
ner v. Meares, 2 Bl. 1269., the action for money had and received 
was held to be maintainable in favour of the aſſignee of a reſpondentia 
bond, where the obligor had engaged by an indorſement to pay the 


ſame to any aſſignee. The ſame doctrine is ſupported by the caſe 


of Grant v. Vaughan, 3 Burr. 15 16, where it was laid down that 
the holder of a note mede payable to bearer might maintain an ae- 
tion for money had and received againſt the drawer. It only remains 
then to be conſidered, whether, as the Defendant acknowledged to 
the Plaintiff that he had à bill in his hands belonging to the drawer 


of the bill which wouldbe paid, it muſt not be preſumed that it was 
paid, and that he received the money, ſince the contrary was not 


ſhewn.” To this point the caſe of Longchamp v. Kenny, Doug. 137. 
may be cited.” There the Defendant having got poſſeſſion of a 
maſquerade ticket given to the Plaintiff to diſpoſe of, and which the 
latter was to account for to the owner, upon being required by the 
owner to pay the produce of ir, ſaid, * Well, if I bad it, what then! : 
Go to the perſon who received it of you, and let him pay i N. upon 
which, the Plaintiff, to avoid arreſt, paid the value of the ticket 
to the owner, and brought an action for money had and received 
againſt the Defendant, ard was permitted to recover in that form 
of ation, "The Court i in that caſe ſaid, that if the Defendant had 
fold the ticker aid received the value of it, it was for the Plaintiff's 
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ole the-ticker being his; and that as he had not ne the 
ticket, it was a fair preſumption that he had ſold it. 

Vaug ban Serjt. in ſupport of the rule. The verdict in this caſe 
cannot be ſuſtained upon the money counts, for it having been ex. 
preſsly found that the Defendant at the time he accepted the bill 
drawn upon him by Couch, had no effects in his hands, though he 
expected a remittance from Couch, his acceptance can only be con- 
ſidered as an acceptance for the honour of the dra wer. None of 
the caſes,” therefore, in which an acceptance has been held to be 


primd facie evidence of money in the hands of the acceptor, are ap- 


plicable to the preſent caſe ; for the circumſtances of this caſe pre- 
clude the Plaintiff from ſaying that the Defendant had. money 
belonging to the drawer in his hands at the time of the acceptance, 


Indeed, the argument inſiſted upon for the Plaintiff goes the length 


of thewing that in no caſe whatever is it neceſſary to deelare againſt 
the acceptor” upon a bill of exchange: for if the Plaintiff in this caſe 
ought to recover, reſort may always be had to the money counts, 
and the bill merely be employed as evidence in ſupport of thoſe 
counts. The caſe of Tatlock. v. Harris is perfectly diſtinguiſhable 
from this: : there all the parties were privy to the nature of the tranſ- 
action, and the Defendant had allowed his name to be uſed upon the 
bill for the purpoſe. of raiſing money. With reſpect to the caſe of 
Longchamp. v. Kenny, it was there ſhewn that the value of the ticket 
which the Defendant had retained was five guineas, and the pre- 
ſumptive evidence that he had actually received that ſum was ex- 
tremely ſtrong, for his expreſſion on being charged with having re- 


ceived the money amounts almoſt to a confeſſion that he had received 


t. Ia this caſe the only evidence to charge the Defendant, is his 
acknowledged expectation that a bill of the dra wer in his poſſe ſſion 


would be paid when due; but non cunſtat that he was not deceived 


in his eee, and en the bill ſtill remains unpaid. 
| Cur. adv. vull. 
On this day the opinion of the Ge was delivered by 
| Lord ALVANLEY Ch. J. This was an action on a bill of exchange 
with: a count on a banker's check, and alſo the common money counts. 
On the fiſt. and ſecond. counts the Plaintiff is precluded from re- 
covering, by objections i in law taken on the part of the Defendant, 


which are inſurmountable. The Plaintiff however inſiſts that he 


is entitled to recover upon the count for money had and received. 
Yon that point the queſtion for our conſideration ariſes on the 
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converſation which paſſed between the parties at the time when 


the Defendant accepted the bil drawn upon him by Couch, 


and of which the Plaintiff was indorſee. At that time the Defend- 
ant told the Plaintiff that he expected remittances from Couch, 
and that as he had a bill for 80“. belonging to Couch in his hands, 
which would be paid, he would run all riſks, and accordingly gave 
the Plaintiff a check upon his banker. The queſtion then is, 
whether this declaration of the Defendant's be not prima facie evi- 
dence that the 80. bill was paid? for if that bill was paid the 


action for money had and received would be maintainable on the 
ground of the Defendant's ſpecific appropriation of that money to 


the payment of the Plaintiff's demand. It has been contended 


that the above declaration of the Defendant's puts it upon him to 


ſhew that the bill was not paid. In ſupport of this propoſition 
the caſe of Longchamp v. Kenny was relied upon, where Lord 
Mansfield held that the ſale of a ticket and the receipt of the price 
by the Defendant might be preſumed againſt him unleſs he pro- 
duced the ticket. But in that caſe there was abundant evidence 
ont of the Defendant's own mouth that he had received the price 
of the ticket till he proved the contrary. Indeed there was 
another circumſtance in that caſe which diſtinguiſhes it from the 
preſent, vis. that the Defendant there had complete notice of the 
queſtion which was to be tried between himſelf and the Plaintiff, 


and could not be ſurpriſed by the form of the count under which 


the plaintiff recovered. In this caſe it was undoubtedly a ſurpriſe 


upon the Defendant, for he came to trial prepared to reſiſt the 


counts upon the bill and check, and to ſhew that he never ac- 
cepted the former. It would be going too far therefore to pre- 
ſume that becauſe the Defendant did not produce the 8o/. bill 
(which was not in. queſtion) he muſt have received the amount. 
The caſe of Longchamp v. Kenny therefore is diſtinguiſhable from 
the preſent, and the Plaintiff, whatever be the merits of his caſe, 


muſt 120 nonſuited. | 
Rule abſolute. 
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b EA WIC v. Water. 


Tue therif bake bem ruled. to being in the * on the 23d 

OL, November, the Plaintiff. immediately after wards took an af. 
ſignment of the bail-bond,, ſued out, writs, againſt the Defendant 
and. the bail. returnable. on the 2 th, and delivered declarations 
againſt them. | On, the 2 5th bail above were put in; and notice 
of- juſtification having been given, the bail were juſtified within 
the four days from the ruling of the ſheriff. A rule having been 
obtained to ſhew cauſe why the proceedings on the pad 


ſhould not be ſet aſide for irregularity, 


„ Bayley Serjt. now {hewed cauſe, and 1 hs although 
the Plaintiff, after taking an aſſignmeut of the bail- bond, is not at 


| liberty. to proceed againſt the ſheriff, yet that, according to the 


practice of the Court, he 18 at liberty, after ruling the ſheriff, to 
take an aſſignment of the bail bond and proceed thereon. 

Sellon Serjts. contra, inſiſted that the Plaintiff, by ruling the ſheriff 
to bring in the body, had given four days to put in bail, and as 
bail had been put in within that time the Plaintiff gs not to 
bays proceeded on the bail- bond. 

The Court were of opinion, that as bail had hen * in and 
heiler to the rule upon the Meriff it was not com- 
the rule upon the ſheriff bad not been mala with the Plaintif 
might have taken an aſſignment of the bail- bond, and have pro- 
ceeded upon it after having ruled the ſheriff, 
| Rule abſolute, 
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HASSE v. STEVENSON. 

Tuns was an action of. covenant, tried before Lord Alvanley 

Ch. J. at the fittings after Eaſter Term 1803. The wleclara- 
tion ſtated, that by deed poll made by the Defendant on the 
5th of January 1802, reciting that certain letters patent had 
been granted by his preſent Majeſty to one Matthias Koops, 
bearing date reſpectively the 17th day of February and the 18th 
day of May 1801, granting unto the {aid M. Koops, his executors, 
adminiſtrators, and aſhgns, the ſole privilege of making paper 
from ſtraw, hay, thiſtles, waſte and refuſe of hemp and flax, and dif- 


ferent kinds of wood and bark, for the term of 14 years, and 14 


years, from the reſpective dates of the ſaid reſpective letters patent, 
and for the places in the ſaid letters patent particularly and re- 


ſpectively mentioned; alſo reciting, that the ſaid M. Koops, by deed 


of aſſignment of the 26th of February 1801, aſſigned over certain 
ſhares of the ſaid letters patent unto. James Stevenſon, (the Defend- 
ant,) John F. orbes, Jobn Hunter, and William Tate, their executors, 
adminiſtrators, and aſſigus; and alſo reciting, that by an act of par- 
liament paſſed in the 41ſt year of his preſent Majeſty's reign it was 
(among other things) enacted, that it ſhould and might be lawful 
to and for the ſaid M. Koops, his executors, adminiſtrators, and 
aſſigns, or any or either of them, to transfer or aſſign the ſaid 
letters patent reſpectively, or either of them, or any part or ſhare, 
parts or ſhares thereof, or any benefit or advantage to ariſe 
therefrom, to any number of perſons not exceeding 60; and alſo. 
reciting, that the ſaid James Stevenſon had agreed to (ell and diſ- 
poſe of ten 1000th parts or ſhares of and in the ſaid letters patent 
to the Plaintiff in conſideration of the ſum of 1800/., and that the 
ſaid James Stevenſon aſſigned the ſame accordingly ; the ſaid James 
Stevenſon did by the (aid deed poll covenant, promiſe, and agree 


to and with the ſaid O. L. Heſſe, his executors, adminiſtrators, 
and aſſigns, that he the ſaid James Stevenſon had good right, full 


power, and abſolute and lawful authority to aſſign and convey 
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Covenant by 
the aſſignor of 
certain ſhares 
in a patent - 
right that 
he has good 
right, full 
ower, and 
awful au- 
thority to 
aſſign and 
convey the 
ſaid ſhares, 
and that he 
has not by 
any means 
directly or 
indirectly 
forfeited any 


right or ad- 


thority he 
ever had or 


- might have 


had over the 
ſame. Held 
that the ge- 

nerality of 


the former 


words of the 
covenant 

is not re- 
ſtrained by 
the latter. 

If the aſ- 
ſignees of 
an uncerti- 
ficated bank- 
rupt in their 
own names 
execute a 
deed with 
other credi- 
tors, where- 
by they, and 
all the credi- 
tors who may 
ſig n the ſaid 
deed, releaſe 
the bas krupt 
from all 
actions, ſuits, 
claims, and 


- demands 


againſt him 
or his eſtate, 
and ſuch 

deed be no 


Gpned by all the creditors of the bankrupt, the aſſignees are not barred from claiming as aſſignees the benefit 


a patent- right afterwards obtained by the bankrupt, A parent-right for the excluſive exerciſe of an 
invention obtained from the Crown by an uncertificated bankrupt, is affected by the previous aſſignment of 


the commiſſioners, and veſts in the aſlgnees. 


An act of parliament, empowering ſuch bankrupt. patentee, his executors, adminiſtrators, and aſſigns, to 
align the right to a greater number of perſons than allowed by the letters patent, and declared to be a 
public act, does not enable either the bankrupt or his aſligns to make a better title than they could before 


the dt. | 
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the ſaid ten 10coth parts or ſhares of and in the ſaid letters patent 
and concern for making paper from ſtraw and other baſe mate- 
rials, and then the Plaintiff aſſigned by way of breach that the ſaid 
Fames Stevenſon had not good right, full power, or abſolute or 
lawful authority to aſſign and convey the faid ten 1oooth parts or 
ſhares of and in the ſaid letters patent and concern, according to 
the tenor and effect, intent and meaning of the ſaid deed poll. 
The Defendant by his plea craved oyer of the deed, and the co- 
venant was tated in theſe words, © That I, the ſaid James Ste- 
venſon, have good right, full power, and abſolute and lawful au- 
thotity to aſſign and convey the ſaid ten 1000th parts or ſhares of 
and in the ſaid letters patent and concern for making paper, &. 
and that IJ have not, by any means, directly or indirectly, forfeited 
any right or authority Jever had, or might have had, over the ſame 
ten Ioooth parts or ſhares.” And then the Defendant pleaded, 
that he had good right, full power, and abſolute” and lawful au- 
thority to aſſign and convey the ſaid ten 1000th parts or ſhares of 


and in the ſaid letters patent and concern, according to the tenor, 


effect, intent and meaning of the ſaid deed poll, and of the cove- 
nant of the ſaid James Stevenſon in that behalf made as aforeſaid; 

upon which iſſue was joined. The jury found a verdi for the 
Plaintiff for 1800ʃ., 1 to . den of the Court upon the 
following caſe: | 


On the 3oth June, in the year 1790, a commiſſion of bank- 


rupt iſſued againſt the ſaid M. Koops, whereupon he was duly 


declared a bankrupt, and William Chapman and Thomas Hill were 
choſen aſſignees under the ſame; and from that time to this, the 
ſaid M. Koops hath not obtained his certificate. On the 17th day 
of February and the 18th day of May 1801, the ſaid M. Koops 
obtained his Majefty* s letters patent, as Rated i in the declaration. 
An act of parliament, paſſed | in the 41ſt year of the reign of his pre- 


ſent Majeſty, recited in the deed and in the ſaid declaration, 


enabling the ſaid M. Koops, his executors, adminiſtrators, and 


aſſigus, to affign the benefit of the ſaid invention to any num- 


ber of perſons not exceeding 60, Sc., which act is declared to 
be a public act. On the gth day of September 1801, the creditors 
of the ſaid M. Koops executed a deed, which, after reciting the 
commiſſion of bankrupt, and the ſeveral proceedings had under the 
ſame, and that the ſaid M. Koop. had, by advertiſement in the 


London Gazelle, called a meeting of his creditors on the 12th day 
+ Be 2 
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of June, at which he propoſed to pay all his creditors, who had 


proved their debts under the ſaid commiſſion, as much as then 


remained due to them, namely, five ſhillings in the pound, 


within one month, and the remainder by three inſtalments, to be 


ſecured by the ſaid M. Koops in ſuch manner as his ſaid aſſignees 
ſhould think proper; but that ſuch inſtalments of the foreign debts 
ſhould be depoſited in the hands of bankers to be approved of by 


his ſaid aſſignees, or paid into the Court of Chancery, to abide 


the event of an application to that Court, to be made within twelve 
months; and that the ſaid M. Koops ſhould indemnify the aſ- 
ſignees againſt all the coſts of ſuch application, and the carrying 
the agreement after mentioned into effect; and that thereupon, by 
a memorandum in writing, ſigned by the creditors of the ſaid 
M. Koops, parties thereto, dated the ſaid 12th day of June 1801, 
after reciting the ſaid propoſal, it was unanimouſly agreed by the 
faid ſeveral creditors that the ſaid propoſal ſhould be acceded to, 
and that the aſſignees ſhould take ſuch meaſures as might be neceſ- 
ſary to carry the ſame into effect; and that, on receipt of the firſt 
inſtalment, and ſuch ſecurity being given for the payment of ſuch 


reſpective debts, and depoſiting the firſt dividends on the foreign 


debts by the ſaid M. Koops, the ſaid ſeveral creditors did thereby 
undertake, ſo far as concerned themſelves, reſpectively to execute 
good and ſufficient releaſes in the law to the ſaid M. Koops, and to 
give him ſuch aſſiſtance in ſuperſeding the commiſſion of bank- 
rupt as the ſaid aſſignees ſhould think proper; and further re- 
citing, that the ſaid M.-Xoops had, in purſuance of the aforeſaid 
agreement, paid to the aſſignees, and ſuch other of the ſaid ſeveral 
creditors of the ſaid M. Koops, parties thereto, as were reſident in 
England, five ſhillings in the pound upon the amount of their re- 
ſpective debts proved; and that, on the day of the date of the ſaid 
deed, he paid into the banking-houſe of Baron Dimſdale and Co., 
to the account of the aſlignees, five ſhillings in the pound on the 
foreign debts ;, and alſo, that in purſuance thereof the ſaid M. 
Koops had given to the aſſignees a warrant of attorney for 20,000/. 
to ſecure the remaining fifteen ſhillings in the pound. It was 


witneſſed, that in conſideration of the premiſes, the ſaid M. Xoops 
did uadertake to pay the ſaid William Chapman and Thomas Hill, 


their executors, | adminiſtrators, or aſſigns, the remaining fifteen 


- Wllings in the pound, in truſt, to pay themſelves and the reſt, of 


the creditors, parties thereto, reſident within this kingdom, the re- 
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maining fifteen ſhillings in the pound on their reſpective debts, by 
three inſtalments ; and alſo to pay into the ſaid banking-bouſe, in the 
name of the aſſignees, the remaining fifteen ſhillings in the pound 
upon the foreign debts ; and in caſe of any ſurplus after payment of 
ſuch debts, and-all coſts and expences, to pay the ſame to the ſaid 
M. Koops, his executors or adminiſtrators, or otherwiſe, as he or 
they ſhould direct; and it was further witneſſed, that in purſu- 
ance of the aforeſaid agreement, and in conſideration of the pre- 
miles, they, the ſaid Miliam Chapman and Thomas Hill, and the 


 leveral other creditors of the ſaid M. Koops, parties thereto, did 


remile, releaſe, and quit claim unto the ſaid M.'Koops, his beirs, ex- 
ecutors, and admiuiſtrators, all actions, fuits, claims, and demands 
whatſoever, which- they or any or either of them then had or 
hath, or thereafter ſhould or might have, challenge, claim, or de- 
mand, againſt the ſaid: M. Noobs, his heirs, executors, adminiſtra- 
tors, or his or their eſtate or effects, on account of the debts to 
them or any or either of them then due and owing from the ſaid 
M. Koops, or of any other cauſe, matter, or thing whatſoever, ſave 
and except ſuch actions, ſuits, claims, or demands as might ariſe 
under or by virtue of the ſaid deed, or of the ſaid bond or judg- 
ment therein · before recited; and further, that until default in 
payment of the inſtalments, the ſaid William Chapman and Thomas 
Hill ſhould not take out execution on the ſaid judgment, or pro- 
ceed on the ſaid bond, or otherwiſe moleſt the ſaid MH. Koops ; and 
that upon payment of the ſaid inſtalments ſatisfaction ſhould be 


acknowledged on the roll. Three of the creditors of the ſaid M. 


Koops, who had proved debts under his commiſhon to the amount 
of about Goo/., never executed ſuch deed. The ſaid M. Koops 
paid the firſt inſtalment, but failing to pay the ſubſequent inſtal- 


ments, he lodged certain ſecurities in the hands of the ſolicitor to 


the aſſignees, amounting tb 1690“. 1 15.-6d., the produce of which 
has ſince been received by the aſſignees for the benefit of the 
creditors. He alſo lodged certain ſecurities from a Mr. Richard 
Twiſs' in the ſame hands, to the amount of 3500/.* which has 


fince been proved by the ſaid. William Chapman and Thomas Hill, 
under a commiſſion of bankrupt againſt the Richard\Twſs, and 
the remainder of the ſaid fifteen ſhillings in the pound not having 


been ſatisfied by the ſaid M. Koops, the ſaid William Chapman 
and Thomas Hill Fe 1 judgment pink the ſaid M. Koops 
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on the warrant of attorney given by the ſaid M. Koops on the 31ſt 
day of March 1802, and on the 14th day of Odlober 1802, iſſued 
a fi. fa. thereon, againſt the ſaid effects of the ſaid M. Koops, and 
entered the dwelling- houſe of the ſaid M. Koops, ſold his furniture 


and other effects therein, amounting to a conſiderable ſum of 


money, and alſo entered upon the premiſes where the manufactory 
under the ſaid letters patent and act of parliament were carried on, 
and took poſſeſſion of the ſame and the effects therein, under the 
aid execution, and ſtill continue to keep poſſeſſion thereof. 
The queſtion was, Whether the Plaintiff was intitled to 8 
| 15 ſo, the verdict to ſtand, if not, to be entered for the Defendant. 
\Onflowo Serjt. for the Defendant, was called upon by the Court 
to begin. Firſt, Upon the fair conſtruction of the covenant upon 
awhich the Plaintiff has declared he cannot recover, unleſs he ſhew 
by way of breach, that the Detendant has by ſome act of his own 
impeached that title which he conveyed to the Plaintiff, Secondly, 


Suppoling the conveyance from the Defendant to have been imper- 


fect, ill the aſſignees, by their conduct, have precluded themſelves 


from diſputing the title which the Defendant conveyed to the 


Plaintif. Thirdly, The intereſt of M. Kochs in the patent did 
not paſs under the aſſignment of the Commiſſioners of Bankrupt. 
Laſtly, The act of parliament ſtated. in the caſe, enabled the Plain- 
tiff to convey a good title. | Firſt, the words of the covenant are, 
that the Defendant has good right, full power, and abſolute and 
lawful authority to aſſign and convey, but they are followed by the 
qualification, that he has not done any thing to forfeit his right, 
This qualification muſt, be conſtrued to control the whole covenant; 
nor will the arrangement of the words vary that conſtruction. 
The doctrine laid down in Browning v. Wright, ante, vol. 2. p. 13., 


is peculiarly applicable to the preſent caſe. In that caſe, Lord 


Eldon, after ſtating that covenants againſt the acts of all mankind, 

are in general only required in conveyances of leaſehold property, 
obſerves, What would be the uſe of any of the other covenants 
if the covenant relied on were general! ? It would be of little ſer- 
vice to the grantor to inſiſt that the warranty and the covenants 
for quiet enjoyment. and further aſſurance were ſpecially confined 
to himſelf and his heirs, if the grantee were at liberty to ſay, I 
cannot. ſue you on tkoſe covenants, but 1 have a cauſe of action 
ariſing on a general covenant that ſuperſedes them all, "It . 
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of his reaſoning upon this point, his Lordſhip refers to the caſe of 
Fielder v. Studley, Finch 90. Mr. J. Buller ſays: The Defendant 
has expreſoly told us in one part of the deed, that he means to 
eovenant againſt his own ads, and are we to ſay that he has in the 
ſame breath :covenanted againſt the acts of all the world!?“ And 
Mr. J. Heath obſerves that, When any ſentence contains diſtinct 
covenants, and there are words of reſtriction either in the prefatory 
or-concluding part, thoſe words muſt be extended to every part of 
the ſentence; unleſs the intention of the parties appear to require 
a contrary conſtruction.“ On the authority of this caſe, I content! 
that the Defendant's covenant is confined-to the impeachment of 
his title by ſome act of his 'own. Both in deeds and wills the 
Court is to look to: the real intent of the parties. The principle 
above laid down by Mr. Juſtice Heath is very old, and was adopted 
by Lord Mangſteld in the caſe of Kingston v. Preſlon, cit. Dong. 689. 
ed. 2. The caſe of Nervin v. Munns, 3 Lev. 46. is a very ſtrong 
authority in favour of the Defendant. In that caſe there were 


our covenants, the firſt, third and fourth were reſtrained to the 


acts of the grantor and his anceſtors, the ſecond was unlimited; 
and three Judges againſt North Ch. J. held, that as the grantor had 
firſt covenanted agaiaſt his own acts, it could not be intended that 
he had imitediately afterwards, in a covenant to the fame! effect, 


covenanted againſt the acts of all the world. If the caſe of Gain/- 
Forth v. Gri th, 1 Saund. GO. be relied upon by the other fide, the 


fame anſwer which was given to it in Browning v. Wright may be 
given here; namely, That the covenants there reſpected leaſehold 
property. Secondly, The Caſes of Evans v. Mann, Coup. 569. ; 
er eh v. Tomlinſon,"Cooke's Bank. L. 462, ed. 1. and La Roche 

v. Wakeman, Peake's N. P. 140. , ſhew that unleſs the aſſignees diſ- 
affirm the title of an uncertificated bankrupt, he may diſpoſe of the 
-property acquired by bim ſubſequent to the bankruptcy: Beſides, 
the aſſignees have by their own expreſs acts precluded themſelves 
from diſputing the title of the bankrupr ; for at a public meeting of 
the. creditors ſummoned by advertiſement in the Gazette, they er- 
tered into a compoſition with M. Koops, the terms of which have 
been complied with by him, and in conſideration of which, the aſlig- 


nees together with the creditors preſent at that meeting, remiſed and 
releaſed to M. Koops all actions, ſuits, claims and demands what- 
ever. Shall the aſſignees after reaping the benefit of the compo- 
ſition entered into with M,.Koops, now. or at any future time, be 
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at liberty to diſaffirm his title to that property which he conveyed 
to the Defendant, and the Defendant to the Plaintiff? The aſſig- 
nees have the power of compounding a debt if they think proper, 


and ſuch compoſition will be good againſt the creditors, though. 


the conduct of the aſſignees may be impeached before the Lord 
Chancellor. Suppoſing the deed of compoſition not to be legally 
binding upon the aſſignees becauſe ſome of the creditors did not 


aſſent, yet inaſmuch as it has been carried into effect, it may 
operate in a court of equity, and may induce ſuch court to enjoin 
the aſſignees from doing any act by which the title of the bank- 
_ *rupt may be diſafſirmed. If fo, the Defendant's title is not radi- 
.cally bad: for the Defendant can never be evicted, and conſe- 
quently can have no right to complain of a breach of covenant. 


Thirdly, The right to the invention being a mere metaphylical 
right, did not paſs to the aſſignees under the commiſhon. It was 
nothing but a right to exerciſe a particular invention. Now the caſe 


of Chippendale v. Tomlinſon clearly ſhews, that the aſſignees have 


no power to let out either the perſon or the talents of the bank- 


-rupt. Could not M. Koops have applied to monied men, and 


offered to exerciſe this invention as their ſervant? and could the 


aſſignees in ſuch caſe have claimed the fruits of his ingenuity ? 


Chambre J. The right to the patent is made aflignable : why 


then may it not be aſſigned under a commiſſion of bankrupt ?] 


The right of aſſignment contemplated in the grant was a volun- 


tary aſſignment, whereas the aſſignment under a commiſſion is 
compulſory.” Laſtly, The aſſignment of M. Kogps to the De- 
fendant, and eonſequently that of the Defendant to the Plaintiff, 
is authoriſed by the act of parliament ſtated in the caſe. . The 
ohject of that act was to enable M. Koops to convey, and therefore 
neceſſarily eſtabliſhes all conveyances made by him. In the deed 
by which M. Koops, previous to the paſſing of the act of parlia- 
ment affigned to the Defendant, it is true that no mention was 
made of- the bankruptcy of Koops ; but the act of parliament ſub- 
ſequent to that deed, having enabled the ae of Koops to aſſign 
over to others, is a legiſlative acknowledgment of the Defendant's 


right to execute a . Weg a0a0 to fuch perſons” as he ſhould 
think fit. * a 


Bayley Serjt. for the Plaintiff. The caſes cited reſpecting cove- 


ants, Ne not apply to this caſe, in which the general covenant 
GY 2607 of | -þ © ©9297 git 6 | relied 
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inconſiſtent with the general covenant for title, the Defendant | 


the Defendant declares that he has not forfeited his right, may 


wrong-doer. Lord Kenyon there ſays, '* If the aſſignees of Smith - 


an action for the value of goods acquired by an uncertificated 
bankrupt ſubſequent to his bankruptcy, and ſold by him, without 
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relied upon is of a different nature from the particular covenants 
in the ſame deed, and is independent of them. In the caſe of 
Browning v. Wright the covenants were preceded by theſe intro- 
ductory words, for and notwithſtanding any thing by him done 
to the contrary,” which words were applicable.as well to the cove- 
nant in diſpute as to that which preceded it. The caſe of Fielder 
v. Studley, was an application to a court of equity by bill for re- 
lief againſt an action of covenant at law on the ground of a 
miſtake; it appearing by the deed that all the covenants were 
made with the ſame view, and yet that one of them was general 
and all the reſt limited; the foundation of the decree therefore 
was, that the parties had made a miſtake, ſince the covenant ſued 
upon was contradicted by the reſt, It may alſo be obſerved of 
the caſe of Nervin v. Muns, that both covenants were made with 
the ſame intent, and therefore. to have given effect to one as 
general, and to the other as limited, would have been a groſs con- | 
tradition. In order therefore to bring this caſe within the authority 
of the above deciſions, it muſt be made out that the covenant 
now ſued upon is inconſiſtent with the other covenants in the ſame 
deed. If in, fact, that deed had contained any other covenants 


would have ſet them out upon oyer, and have thus brought them 
before the court. The latter part of the covenant ſet out, by which 


perhaps have been unneceſſary, after the former general ſtipulation, 
that he had good right to convey ;\ but though unneceſſary, it is 
not contradictory to the former part. It has alſo been urged upon 
the authority of La Roche v. Wakeman, that Koops had good title 
to convey, notwithſtanding bis bankruptcy ; but that caſe only 
proves that an uncertificated bankrupt has a good title againſt a 


{the bankrupt) take any ſteps to diſaffirm his title they may do ſo; 
but if they do not, he being the oſtenſible owner, may convey a 
title to the Plaintiffs, ſubject to be diſaffirmed by them.“ The al- 
ſignees therefore have a better title than the bankrupt, and may 
interfere to defeat his conveyance. In the caſe of Evans v. Mann, 
it was determined, that the aſſignees of a bankrupt may maintain 


naming themſelves aſſignees; Lord Mansfield obſerving, that the 
| property 
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property of the goods was in the aff ignees, and that the ſale by the 
bankrupt was a contract by him as their agent, and on their ac- 
count. So in this caſe, though the aſſignees ſuffered Koops to carry 
on the patent, they might have taken it to themſelves. The caſes 


of Webb v. Fox, 7 T. R. 391. and Fowler v. Down, ante, vol. 1. 
p. 45. proceeded upon the ſame principle as that of La 
Roche v. Maleman, admitting the right of the aſſignees to in- 
terfere, but allowing the bankrupt himſelf to maintain an action 

until ſuch interference ſhould take place. If the inſtrument ex- 


ecuted in this caſe by the aſſignees, is to be conſidered as an 


aſſigament to \Koops, it was an aſſignment upon terms which have - 
not been complied with; for he contracted to pay the remainder 


of the debts, which he had not done. With reſpect. to the ob- 
jection that the patent did not paſs under the aſſignment, it is ſuf- 
ficient to obſerve, that all property, both real and perſonal, and 
choſes in action belonging to a bankrupt, paſs, to his aſſignees. 
If the patent in queſtion be deviſable and aflignable by the bank- 
rupt, as it undoubtedly is, why may it not paſs under the al- 


ſigament executed by the commiſſioners to the aſſignees? Laſtly, 
The act of parliament ſtated i in the caſe gave no authority to the 
Defendant to aſſign which he had not before the paſſing of that 


act, except as to the number of perſons to whom he was permitted 
to aſſign, That act was paſſed ai bverſo intuitu ; the Legiſlature not 
having in contemplation the queſticn, hehe: the property be- 
longed to the aſſignees or not, but only regarding the expediency 
of allowing the patent-right to be divided into a greater number 
of ſhares. . This appears from the preamble, 1 which recites the very 
hy Which the Lee intended to obviate. 
: Cur. adv, vult. 

On this 8 the opinion of the Court was delivered by | 
Lord ALYANLEY Ch. J. The queſtion i in this caſe ariſes upon a 
* poll, bearing date the th of January 1802, by which the 


| Defendant gives and grants to the Plaintiff a ſhare in his patent- 


right. The deed is not ſtated at length upon the record, but we 
conſider the caſe as if the whole deed were now before us, becauſe 
the covenants contained i in that deed which are not ſet forth, are 
not at variance with the covenant upon which the breach is al- 
ſigned. The covenant, upon which the queſtion immediately 
ariſes, is, that the Defendant had good right, full power, and abſo- 
lute and lawful authority 1 to convey ; and that he had not by any 
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decide upon the true con Hftluctlon of this" covenant.” It has been 
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meals, ditectiy or indirect, forfeited any right ot authority he 


ever ad, 6 or might Have had over the property itn queſtion. This 
Re 27s action artes upon the fi part of the tovenant; and the breach 


aflign >ned 1 is, that the Defendant Had fit good right, full power, and 
F/T and lawful authority to CnC. We are called upon to 


contended, upon t the authority Hitfy* bf Browning v. Wright, that 
this does not amount fo an" ablelute ebveriabr for good tile, but 
1 Er ed to the acts of the party himfelf. We have looked 
with great at attention into that caſe; and after the very able manner 
in Which t 0 principles "which: govern” the eonſtruction of cove- 
nants, erg, then tid down by Lord Eldon and the other 
Judges, it is unneceffary | for me o enter at ally length into the 
ſubjeQ. Almoſt every caſe which bears upon the point is there 
cited; an indeed! find ho bf them the te ſtated than I expected, 


for I did not hink that” the Cong had formerly been ſo liberal in 


* 


| the confſtruQion of covenants 7 as it appears that they have been. 


1 have examined all theſe cafes, wi T do nöt think it neceſſary to 


714185 21 118 414 


| ſtate them, for we not only agree with the principles laid down i in 


Brazning v v. Wright; biit w we think that the caſe might have been 
decided as it was upon the very words of the tovenatit, which 


Was reſtrained to the aQts of the party hithſelf by the Introductory 
wards, ndtwithſtandi divg any thing by him done to the con- 
4rary bd ge Lord Eldon tho ought, Did he "adds that if ſuch 


ER 25 'the conftroation of the covenant elf, yet being 
coupled with the other” covenant with was ſo reſtrained, it 
"muft be conſtrued in the Tame 'manner, The Defendant having 
covenanted that, 4 for and nöte Kitltanittg any ting by him 


done to the contrary, he was ſeized in fee, and that he had 


good right to convey 3 the latter bart of tlie Covehatit; coupted as 
it, was with the former Part, "by the wolds * and that,“ muſt ne- 
ceſſarily be overridden by the itirroduftory words" . br il not- 
withſtanding any. thing by him done to tte ontrity," ard this 


appears to have been the | upped the whole Cour 2 but taking 
the 1 latter covenant not to be reſtrained i in terms, they proceeded | 


-"0 conſider the rules by which covenants of his deſcription are to 


to conſtrued. From all the caſes | upon this ſübject it appears to 


be determined, that however general the words of a covenant may 


be if ſtanding alone, yet If from other covenants in the ſame deed 


it is, plainly and irrcüiſtibly to be 8 the patty coulla not 
kae 
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hwe intended to uſe the words in the general ſenſe which they 
import, the Court will limit the operation of the general words. 
The queſtion therefore always has been, whether ſuch an irre- 
ible inference does ariſe? for, if ſuch an inference does ariſe 
from concomitant covenants they will control the general words 
of an independent covenant in the ſame deed. In Lord Eldon's 
gudgment one caſe is mentioned which I think deſerves ſome. no- 
tice; becauſe his Lordſhip ſeemed to ſuppoſe that the judgment. of 


the Court proceeded. upon the mere legal conſtruction of the deed, 


without regard to any circumſtances aehors the deed. The caſe 
to Which I allude is: Fielder v. Studley; which appears to me to 
be an extremely ſtrong caſe in favour of the preſent Plaintiff, if 
the general covenaut which was reſtrained by the other ſpecial 
covenants be conſidered as an independent covenant. Lord Eldas 
obſer ves, that the Court muſt have proceeded © on the ground of 
che intent of the parties appearing on the inſtrument, ſince that 
intent and the conſequent legal effect of the inſtrument could only 
be collected from the inſtrument itſelf, and not from any thing de- 
Bors. It muſt be remembered, however, that the application there 
was made to the Court of Chancery upon equitable as well as 
legal grounds; for, on looking into the caſe, I find that the De- 


fendant's' father, in 1657, had ſold lands belonging to the Dean 


und Chapter uf Surum, which had been diſſolved during the com- 
momotalth. It was not very likely therefore that a party ſelling 
under aheſe circumſtances would covenant for any thing more than 
His-own adts; It appearing that the general covenant was mani- 


manner as applications are made to that Court to correct miſtakes 
in · marriage articles where clauſes are inſerted contrary to the intent 
of. the parties. The deciſion therefore did not merely proceed 


upon the conſtrattion of a legal inſtrument, but the circumſtances. 


emitled the party to have the covenant rectiſied as having gone 
beyond the intention of the parties. But ſuppoſing that cafe to 
have been deeided as a. queſtion at law, the queſtion here is, whe- 


| ther the principle I have here ſtated, applied to this caſe, requires 
the Court to reſtain the general words of the covenant ſued upon? 
If the rnſerencel be irreſiſtible that the parties could not intend to 


nike A general covenant; we are bound to give the Defendant the 


heide od ſium 31 231 dt: to 010.9111 it 
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Feſtly- contrary to the true intent of the parties, application was 
made to the Court of Chancery to correct the miſtake, in the ſame 
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benefit of that infefence. The property affigned | is a ſhare in a 


. patent. right; and it could not be unknown to the Defendant that 
Kocpr, the original proprietor, had been a bankrupt, though poſ- 


fibly” the Plaintiff might be ignorant of that circumſtance. I have 
looked anxiouſly through'all the concomirant covenants, in order to 


_ afcertain" whether they afforded any inference of an intention to 


reftrith- the covenant in queſtion, but 1 find none. The deed, 


after reciting the manner in which the property came to No: 


teti years before, and the aſſtigument to Stevenſon, contains a con- 
veyance of his intereſt to the plaintiff; and then follows the war- 
ranty in queſtion, which, inſtead of being framed in the uſual and 
almoſt daily words, where parties intend to be bound by their own 
acts only, vis: for and notwithſtanding any act by him done to 
the contraty,” omits them altogether; beſides which, the Defendant 


covenants, that the aſſignee ſhall enjoy the property aſſigned in as 


ample. a manner as the aſſignor. The omiſſion of theſe words 
is almoſt of itſelf deciſive. The attention of the purchaſer is not 


called by any words to the intent of the vendor to confine his co- 


venant to his on acts. The covenant that the Defendant has 


paid all the ealls is certainly perſonal; but the covenant for 


title is general: and the Court ought not to indulge parties in 


leaving out words which are ordinarily introduced, and by which 


the real meaning, of the parties might be plainly underſtood. The 
argument on the ꝓart of the Defendant ariſes from the latter part 


of the. covenant in queſtion. If the party meant to covenant for 
an abſolute right to convey, why, it is aſked, does he covenant 


that he has not forfeited ſuch, right ? To this it may be anſwered, 
that the latter ſtipulation, though unneceſſary, is not inconſiſtent 


| With the former. The rule of conſtruction adopted in Browning 
v. Hrigli has nexer been carried to ſuch a length as to decide, 
that becauſe ſome clauſes are introduced into a deed which do not 


add to the ſecurity provided by the other claufes, the ſecurity fo 


provided is to be reſtrained. We are tberefore of opinion, that 


the covenant for abſolute; right to convey is not reſtrained by the 


other parts of the deed. It is cantended, however, that the De- 


fendant has conveyed a good title to the Plaintiff. And firſt, it is 


' aid, that admitting the intereſt i in the patent · right to have paſſed 
0 under the aſſignment of the commiſſioners, . yet the aſſignees have 


reconveyed to the bankrupt, the whole of their intereſt therein by 
the deed of the gth of September. 1801. It muſt be remembered, 


I x | however, 
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obſerved that the | perſons who were aſſignees did not convey as 
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however, that nothing ſhort of an actual conveyance by the aſ- 
ſignees can ſuſtain that argument, and that a mere releaſe will not 
be ſufficient ; and it was therefore infifted that the deed amounted 
to a conveyance. But I have no heſttation in ſaying, that the deed 
alluded to was neither intended to convey,” nor did it operate in 
law as a conveyance. By that deed the two perſons who were the 
aſſignees of Koops, together with his ſeveral other creditors, parties 
thereto, in conſideration of his having agreed to pay them fifteen 
ſhillings in the pound, and to ſecure the debts of the foreign cre- 
ditors after the ſame rate, did remiſe, releaſe, and quit-claim to him, 
all actions, ſuits, claims, and demands whatſoever. But it is to be 


ſuch. Indeed, if they acted as aſſignees, why was it neceſſary 
that the other creditors ſtiould join? and they do not pretend to 
bind tke other creditors, who were not parties to the deed. This 
is the deed which is ſaid, to convey to 'Keops as a purchaſer all the 
intereſt of the aſſignees, and to make him a new man! But the 
words are not ſufſicient for that purpoſe. It could not have been 
the intention of the parties. The aſſignees do not affect to con- 
vey for any perſons not parties to the deed. And the inſtalments 
have not been paid according to the agreement. We are there- 
fore clearly of opinion, that it is impoſſible to conſtrue this deed 
to be ſuch a conveyance as has been contended for on the part of 
the Defendant. With reſpe& to the ſuppoſed power of the af- 
ſignees to make ſuch a compromiſe with the bankrupt as that 
ſtated in the cafe, and the attempt to ſhew that it amounts to à ſale 
of the property to him; it was not competent to aſſignees to make 
ſuch compromiſe unleſs the other creditors had conſented; nor 
could the tranſaction be deemed a ſale under the uſual powers. 


Next it is contended, that the nature of the property in this patent 


was ſuch that it did not paſs under the affignment ; and ſeveral 
caſes were cited in ſupport” of this propoſition. It is ſaid, that 
although by the affignment every right and intereſt, and every 
right of action, as well as right of poſſeſſion and poſſibility of in- 
tereſt, "is" taken out of the bankrupt and veſted in the aſſignees, 
yet that the fruits of a man's own invention” do not paſs,” It is 


_ true, that the ſchemes which a man may have in bis own head 


before he obtains his certificate, or the fruits which he may make 


of ſuch ſchemes do not paſs, hor could the. aſſignees require him 
Vox. III. | | | 7 l | to 
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to aſſign / them over provided he does not carry his ſchemes into 
effect until aſter hechas obtained his certificate. But if he ayaj 
bimfelf;of bisl knowledge and ſkill, and thereby acquire a bene. 
6cjal interaſt, which may be the ſubject of aſſignment, I cannot 
frame tajanyſtlban argument why that intereſt ſhould not paſs in 
the »ſameo»inanner;.as any other property acquired by his per- 
ſonal / induſtoyy. Can there be any doubt, that if a bankrupt 
acquire a large ſum of money, and lay it out in land, that 


ther aſſignees may claim it? They cannot indeed take the profits 
9k his daily labour. He muſt live. But if he accumulate any 
4args ſum,; it cannot be denied that the aſſignees are at liberty 


io demand. it; though, until they do ſo, it does not lie in the 
month.of rangers to defest an acdlon at: bis ſuit in reſpec of 


ſucho praperty by ſetting up his bankruptcy. We are therefore 


clearly of opinion, that the intereſt in the letters patent was an in- 
tereſt; of ſueh /a nature as to be the ſubject of aſſigument by the 
commiſſioners; Laſtly, it is contended, that the act of parliament 
ſtated in the caſe; veſted a legal intereſt in Koopy, for that he muſt 
be taken againſt all the world to have that intereſt which the act 
of parliament recites to he veſted in him, that act heing a public 
act. But though the act be public it: is of a private nature; the 
only object of the proviſo ſor making it a public act is, that it may 
be judicially taken notice of inſtead of being ſpecially pleaded, and to 
ſaye the expgnce of proving an atteſted copy. But iv never has been 
held, that an aq of a, private nature derives any additional weight 
or. authority from. ſuch, a, proviſo; it only afſects Koops' and thoſe 
claiming Mugen him, and authoriſes him to do certain acts, which 


15 'r the, letters patent he could not have done. It recites the letters 


a Pogo g. elauſe which prevents him from aſſigning to 
more. n hve, perſons, and then enables him to, aflign to any 


nymber;gf,perlons po exceeding ſixty. It is not poſſible then to 


conſider this act as Siving any title to. Keops which he had not at 
the time, when. it paſſed. Such has - been the conſtruction which 
has always beer put upon acts of parliament of this nature. We 


are therefore o opinion, that no aid is to be derived tothe De- 
fengant from that act of parliamenrtt. 
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8 Cotrins v. JACOBS. 


04 bn 


Tur Defendant hividg; king a rule % for changing the 
venue from London to Kent, in an action for goods ſold and 
ee the uſual afidavit, that the cauſe of action aroſe 
in the latter county, and not elſewhere; Lens Serjt. on the part 
of the Plaintiff, produced an affidavit, ſtating, that the goods were 
ſold and delivered at Rotherhithe, in the county of Surry; and this 
he contended being an anſwer to the afidauit on which the venue 
had been changed, inaſmuch as it falſified the material allegation 
of the cauſe af action having ariſen in the county of Kent and not 
elſewhere, ſuperſeded the neceſſity of an undertaking to give ma- 
tetial evidence in London; He cited the cafe of Culliand v. Cham- 


piou, 7 TUN. 205.,0 where the Defendant, in an action upon a life C. 


inſurance; having changed the venue from 1 Middle efex to London, the 
Plaintiff was allowed to bring it back, on produeing an affidavit 


that the perſon whoſe life was inſured died in Scotland. He ob- 


ſerved, that the practice of this Court had been underſtood to differ 
from the caſe of Ca/liand v. Champion; but inſiſted; that as a Plain- 
tiff in a tranſitory action has a right to try his cauſe in any county 
in which he thinks proper, unleſs the Defendant will remove the 
venue into the county where the cauſe of action really aroſe, the 
plaintiff ought not to be deprived of that benefit by an affidavit 
which appears to be falſe; and he added, that it was impoſſible 
for the Plaintiff, in this caſe, to retain the venue on the uſual un- 
dertaking, becauſe he admitted that Surry was the county where the 


material evidence was to be I the es ne been ſold and 


delivered there. 
1! Bayley Serjt. contra, inſiſted, thi by the practice of this Court an 


undertaking was neceſſary, and relied on the caſe of French v. Cop- 


hinger, 1 H. Þ1.'216., where the Defendant having obtained a rule 
fot changing the venue from London to Cornwall on the uſual 
Muavit the Plaintiff ſhewed cauſe, and produced an affidavit, 
ſtating” chat the action was for money lent in London, but the 


Court refuſed to bring back the venue, Vichour * an undertaking to 


give material evidence in London. 
»\ Onſlow" Serjt," amicts curiæ, mentioned the caſe of Roland 
v. Knapp, ll. 4¹ Geo, 3. in this Court, where the Defendant, in 
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davit that the whole cauſe of action, ſo far from ariſing in Kent, 


tion? It has been decided by the Court of King's Bench, that if a 


Court is otherwiſe : and two caſes have been mentioned, namely, 


dauit, but will require from him an undertaking to give material 
evidence in that county. The other caſe, though it certainly has 


adapted to the attainment of juſtice. On looking into the papers 
in that caſe, I perceive that the application was made in an iſſuable 
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an action for words, having obtained a rule niſi for changing the 
venue from London to Berkſhire on the uſual afidavit, the Plaintiff 
produced an affidavit, ſtating that the action was commenced for 
words ſpoken in Oxfordſhire as well as Berkſhire, and the Court, 
after ſome conſideration, held, that notwithtanding the practice of 
the King's Bench, the practice of this Court required that the 
Plaintiff ſhould undertake to give material evidence in the county 
where he had laid the venue. | 
| Cur, adv. vult, 

Lond nta Ch. J. now aid. \Tbe: Defendant in this 
caſe having moved to change the venue, on the uſual vit that 
the whole cauſe of action aroſe in Kent, and not elſewhere, the 
Plaintiff does not oppoſe this application in the uſual way, by un- 
dertaking to give material evidence in the county where the action 
was brought, but meets the afidavit of the Defendant by an 4 


aroſe for goods ſold and delivered in Surry. The queſtion is whe- 
ther this affidavit be a ſufficient anſwer to the Defendant's applica- 


Ra 


Defendant apply to change the venue on the uſual david, it is a 
ſufficient anſwer to. ſuch application, for the Plaintiff to ſhew that 
the cauſe of action aroſe in more counties than one, though he 
will not undertake to give material evidence in the county where 
the action is laid. The caſe of Calliand v. Champion is directly 
to this effect. It was ſaid, however, that whatever the practice 
of the King's s Bench, might be, vet that the practice of this 


0 


French v. Coppinger, and Roland v. Knapp. The former of theſe 
caſes, however, proves nothing more -than this; that when the 
Plaintiff reſiſts the Defendant's application to change the venue, 
by inſiſting that the cauſe of action aroſe in the county where he 
has laid it, the Court will not permit him to do ſo merely by H- 


eK 4. we 


more. application to the point in diſpute, only | eſtabliſhes that ap- 
plications. to change the venue are entirely ſubject to the diſcretion 
of the Court, who will make ſuch rules as may be found belt 
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term, and that although the Court did not allow the venue to re- 
main where it was originally laid, yet that they did not permit the 
Defendant to carry it into Beręſbire according to the terms of his 


application ; but by a ſort of compromiſe, directed that it ſhould be 
ain ec ite Oxfordſhire, it appearing that the words were ſpoken at 


two places very near to each other, viz. Abingdon and Oxford. 
Tn that caſe, therefore, the Plaintiff was enabled to obtain his judg- 
ment as ſoon as if the cite bid been ARTS . Te any incon- 
yehience would be occaſioned in this caſe by the trial of the cauſe 
in London, we might perhaps be induced to purſue the ſame courſe 
which was adopted in Roland v. Knapp but here the whole cauſe 
of action having ariſen at Rotherhithe, the convenience of both 
parties requires that the cauſe ſhould be tried in London. Let us 
conſider the ground of theſe applications to the Court. The ſtatute 
of the 4 H. 4- c. 18. directs, that all attornies ſhall ſwear to make 
no ſuit in a foreign county; ; and great Jealouſy prevailed at 
common law reſpecting the trial of cauſes except by a jury de vici- 
+210. But all that is now ät an end with reſpedt to tranſitory 
actions, and the Courts hold themſelves * at liberty to permit a 


_ plaintiff to bring his action wherever he thinks propet, ö under cer- 


tain reſtraints. If it appear that the whole cauſe of action aroſe 
in one county, the Defendant is allowed of courſe' to remove the 
venue into that county - and if the cauſe of action aroſe in more 
counties than one, though the Defendant has no right to remove 
the venue of courſe into either of thoſe counties, yet if juſtice can 
be better obtained by a/trial in one of thoſe counties than in the 
county where the Plaintiff has brought his action, the Court may 
permit he venue to be removed into either of thoſe counties. If 
the practiee of this Court had been otherwiſe, I ſhould certainly 
have followed it in the decifion of this caſe, but 1 ſhould 
have inchned for the future, to render the practice of both the 
oourts uniform. At preſent, however, no diſcordancy appears: 


and as it has been ſworn that the whole cauſe of action did nok 
ariſe in the county of Kent, we think that ſufficient cauſe has 
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Delivery of 
goods by the 
vendor On 
beha!f of the 
vendee to a 
carrier not 
na med by the 
vendee, is a 
delivery to 
the vendee, 
If goods be 
bought to be 
paid for by a 
bill at two 
months, and 
the vendor 
accordingly 
draw upon 
the vendee 
for the value, 
ho refuſes 
to accept, 
ſemb. that 
the vendee 
cannot be 
ſued in an 
action for 
goods ſold 
and deli- 
ve red, but 
upon the 
ſpecial con - 
tract only. 
But certainly 
he cannot be 
ſued in that 
form of ac- 
tion till after 
the expita- 
tion of the 
two months. 
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«of ; * 


DvTTON v.  SOLOMONSON. 


Turs was an action for goods ſold ** Ae At the trial 

before Lord Alvanley Ch. J. at the Guildball Sittings after la 
Trinity term, it appeared that on the 10th of Auguſt 1802, the 
goods in queſtion were purchaſed by the Defendant of the Plaintiff 
at Mancheſter, to be paid for by a bill at two months; that a bill 
was accordiogly « drawn upon the Defendant for the amount of the 
goods, and tendered for acceptance on the 27th of Auguſt, which 
was refuſed, the Defendant declining to accept any bill except a bill 
at three months, and that not until after the. goods ſhould have 
arrived. The goods were delivered by the Plaintiff at the common 
waggon office a few days after the receipt of the order, but did not 


arrive in London until the gth of O8ober. The writ was ſued out 


on the 6th of September, The jury found A verdict for the Plaintiff, 


but liberty was relerved to the Defendant, to move that this verdict 
might be ſet aſide, and a nonſuit entered. 

Accordingly a rule nf for that mes *. been obtained on 
a former day, y 

Shepherd 5 erjt.. rack Vi . 'T'mo e ph are made 
to the Plaintiff's, recoyery ; firſt, that the Defendant never received 
the goods; and, ſecondly, that under the ſpecial agreement en- 


tered into between the parties, the Defendant; was not liable to be 


ſued a8 for goods ſold and delivered, at Jealt. until after the expira- 
tion of the two MODERE-7 With reſpect to the firſt objection, a 
delivery tO, a carrier is ig law a delivery. to the vendee, and after 


ſuch. delivery the goods remain, at dhe riſk of the latter, the carrier 


being I ahdered, as his ſervant; though an exception to, this gene- 
ral, rug ariſes when Ea tes contract the, vendor js io pay for the 


N 


carriage of the goods, ITlere. the Quurt intimated aa opinion that 
a delivery to the carrier was a, deliyery to the Pefendant, and that 
if i it were not for the ſpegial agreement, the Plaintiff would be enti- 


nis } N 


tled to recover, | Secondly, the agreement between the Plaintiff 


nk the Defendant was, that the latter ſhould accept a bill at two 


months, in papayent of the goods: it was therefore aJale,, of the 
goods, with a condition annexed that a bill ſhould be accepted. 
If a man receive a bill at two months from a vendee in payment of 
goods ſold, and the drawer refuſe to accept it, the vendor may im- 


| . 
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mediately bring an action againſt the drawer upon the bill. This 
was determined in Milford v. Mayor, Doug. 5 5. ; and the ſame point 
had been before ruled in Bright v. Purrier, Bull. N. P. 269. Ed. a. 
The principle upon which thofe caſes proceeded was, that there 
was a condition annexed to the bill that it ſhould be accepted, on 


the failure of which condition the holder was entitled to ſue the 


drawer upon the bill. So in this caſe, the Defendant not having 
performed the condition annexed to tlie contract of ſale, the Plain- 
tiff is entitled to ſue him for goods ſold and delivered. In Steaman 
v. Gboch, Efp. N. P. Caf. vol. 1. P- 5- Lord Kenyen ruled, that 
khough la creditor who takes a bill payable at a future day cannot 
commence an action for the original debt until that period has ex- 
pired, yet that if the bill be of no value, as if it be drawn on a per- 
ſon who has no effects of the drawer, the creditor may treat it as 
waſte paper, and refort to his original demand. If then a creditor 
may under ſuch circumſtances conſider a note as waſte paper, and 


reſort to his original demand, why may not a vendor who has 


agreed to take in payment an acceptance at two months, and who 
is refuſed ſuch acceptance, reſort to his demand for the price of the 
goods fold and delivered ? | 
Bayley and Lens Serjts. in ſupport of the rule. Although the 
Plaintiff in this caſe might have maintained an action on the ſpe- 
cial contract before the expiration of the two months, he was not 
entitled to ſue as for goods ſold and delivered. The contract entered 
into by the Defendant was to purchaſe goods of the Defendant, to 
be paſd for by a bill at- two months. There Was no contract to 
pay fot” the goods in Any other way. "It was not a ready-money 
contract, with time given for the payment, but. a contract for A 
2 payment; and there was no other ground of action than 
e Defendant's refulal to accept. the bill. It is true, that the 
hithe of a bill may maintain an aQtion againſt the drawer, if 
accept de be RA beter the expiration of the time mentioned 
in che bill; But in Tuch caſe the action 1 is a ſpecial action, for the 
Will arts, ow 3 whereby the drawer undertakes 


that the bffb Im be! pted and paid when due. On refuſal of 


ted er tö Accept Wee a breach of the contract, and con- 
rn of action accrues. The cale of Sted- 

Mar vi G 8" perfectly diſtinguiſhable from the preferit. It was 
no'purt tune originkl contract between the parties in chat cale that 
the debt bud be paid*by the bins of exchange” in queſ ion, 
Wau - 3 but 
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but they were given in diſcharge of a pre-exiſting debt ; and when 
they proved to be of no value, Lord- Kenyon thought that the 
original debt revived. It has been clearly decided by the caſcs of 


Weſton v. Downes, Doug. 23. Power v. Wells, Cowp. 818, and 


Dr. Crompton's caſe, cited 1 T. R. 1 36, that, ſo long as a ſpecial 
contract remains open, a party cannot reſort to his remedy upon 
the general counts. In the caſe of Hulle v. Heightman, 2 Loft, 145, 
where a ſeaman had contracted for wages, with a ſtipulation that 
he ſhould not be paid till the end of the voyage, and before the end of 
the voyage was wrongfully diſcharged by the captain, the Court held, 


that he could not maintain a general indebitatus aſſump/i it for wapes 


pro ratd. The late caſe of Muſſen v. Price, 4 Eaft, 147, is pre- 
ciſely in point. With reſpect to the delivery, it may be obſerved, 
that in the caſe of Vayle V, Bayle, Conop. 294, it ſeems to have been 
taken for granted, that if the vendee had not pointed out the par- 


ticular mode of conveyance he would not. have been liable to the 


riſk while the goods were in the hands of the carrier, and that in 
Dawes v. Peck, 8 T. R. 330, where it was determined that the 
action againſt the carrier muſt be brought in the name of the con- 
ſig ignee, the uta neg of the conſignee baving appointed the 


* « 0 p * - 
* 4 1 


Cur. adv. vult. 


On this day the opinion of. the Court was ; delivered by 
Lord ALVANLEY Ch. \ x who {after ſtating the caſe) proceeded 


thus : The firſt objection in this caſe is, that che delivery of the 


goods to the carrier was, no delivery | to the perſon, who, ardered 
them, and therefore in that hank of view this action was com- 


| menced too ſoon, the writ having been tued out before. the arrival 


of the goods | in London. When this point was firſt mentioned! 
was ſurpriſed, for it appeared to me te to be a a propoſition. aß well 
fettled as any in the law, that if a tradeſman order goods ti to be ſent 


b g CIGIOSEN VEM 
y a carrier, ihough he does not name any particular ,carrier, t the 


15101 


| moment dhe goods are delivered t. to the carrier it Operates as a geli- 


: 


B 21 INOISASS 


very to ) the purchaſer; the whole property | immediat y veſts i in 
him; be alone can, bring. an action for. any ipjury, dps. to the. 


goods ; - and if any accident happen to the. goods it is at his xiſk- 


3.383 


The * excepiion | to the purchaſer' 8 right over the goods is, that 


4243840 


the vendor, i cale of the former becoming. inſolvent, may ſtop 
cem! in tranſit 7% 'On this part of the. caſe, therefore, the Court 


never has entertained any doubt. The Principal difficulty ariles 
neg from 


— 
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from the ſpecial aſſignment entered into by the parties, and from 
the argument, that the Plaintiff is premature in his aCtion for goods 
ſold and delivered before the expiration of the two months. I 
was inclined at firſt to hope that we might hold the Plaintiff at 
liberty te recover on this count, as if there had been no ſpecial 
agreement. If goods be ſold and delivered without any ſpecial 
agreement, the law implies a general undertaking to pay for the 


me, that if the ſpecial agreement in this caſe could be conſidered 
as a collateral agreement, the Plaintiff might till be entitled to re- 
cover on the general counts; for, if the tranſaction between the 
parties could be conſidered as a contract for the ſale of goods, 
with this condition, that if the purchaſer would give a bill at two 


had not been complied with, the Plaintiff might be remitted to his 
original right of action for goods ſold and delivered. All the 


tecedent debt due from the Defendant to the Plaintiff before the 
latter received the promiſſory notes, which proved of no value. 
Before the tranſaction reſpecting the notes took place there was a 
complete ſubſiſting contract, under which the Defendant was 
bound to pay immediately; after this he obtained further time on 
giving the promiſſory notes, and as the condition on which the 
time was given was not performed, in conſequence of the notes 
turning out to be of no value, Lord Kenyon thought that the 
Plaintiff was entitled to maintain his action for goods ſold and 
delivered. The caſes of Puckford v. Max toell, 6 7. R. 52, and 
| Orvenſon v. Morſe, 7 T.R. 64, are of the fame ſpecies. It appeared 
to me that the conduct of the Defendant might perhaps be conſidered 
in the nature of a fraud. If a man prevail upon another to'deliver 
goods to him- POR an undertaking to do ſomething elſe as a ſatis- 


his part of the agreement, there feems to be no injuſtice in holding, 
that he has repudiated the contract by refuſing to comply with its 


the goods which he has received; and certainly conſiderable incon- 
venience may ariſe from the contrary doctrine; for, if a vendor 

be bound to bring an action on the ſpecial undertaking, his re- 
medy will not be ſo effetual as if he bring his action for goods 
ſold and delivered, becauſe in ſuch caſe the Defendant cannot be 
Vol. III. 7 L holden 


goods, on which an indebitatus afſumpfit will lie, It appeared to 


months he ſhould have two months” credit; then, as the condition 


caſes cited are of this ſort. In Steaman v. Gooch there was an an- 


faction for the price of the goods, and afterwards refuſe to perform 


_ conditions, and that the law may infer an undertaking to pay for 
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1803. holden to bail without a Judge's order. Theſe were the impreſ. 
138 ſions on my mind when che point was firſt ſtarted, and I ſhould 
oro nen- have been glad if the Jaw would have warranted me in giving them 
0x. effect. Indeed, the ſame arguments ſeem to have weighed with 
Lord Ellenborough, in the caſe of Mufſom v. Price, who, accord- 
ingly there delivered his opinion in favour of the Plaintiff, But 
the deciſiön | in that caſe governs the preſent, the majority of the 
Judges having there determined, that the action could not be com- 
menced before the expiration of the period which the bills had to 
run. Whatever doubts therefore I may have entertained reſped- 
ing the rule which ought to be adopted, I cannot fet up my judg- 
ment againſt a deciſion of the Court of King's Bench, which is 
preciſely in point. It was ſaid, indeed, in that caſe, that at the ex- 
piration of the period which the bills had to run an action of inde- 


] bitatus afſumt/it would lie. But I ſhould recommend to any perſon | 
| bringing his action under ſuch circumſtances, to declare on the ſpe- 
1 cial agreement as well as on the general count, for I entertain great 
| doubts whether, even at the end of the two months, an indebitatus 

; afſumpfit will lie, if it does not lie before the expiration of that | 
1] period. If this matter had been res integra, I ſhould have agreed | 
4 in the opinion delivered by Lord Ellenborougb, that the action was F 
1 properly conceived, but the law being once ſettled, no material in- y 
l convenience can reſult from adhering to the rule which has been F 
[ laid down. My Brother Rooke, who ruled otherwile at Lanco/ter, . 
4 is perfectly ſatisfied with the deciſion of the Court of King's F 
1 Bench; and my Brother Chambre, previous to the caſe of Muſſim 1 
0 v. Price, had ruled the ſame point at Yer# in the ſame way as the 1 
Court of King's Bench have decided. My two Brothers there- { 
k fore both now. concur in that opinion, and we all think that a p 
N nonſuit muſt be entered. r 4 
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Rocks v. Sir GERVAS CL1FTON, Bart. 


His was an action on the caſe. The firſt count of the declara- 
tion ſtated, that the Plaintiff, before the committing the griev- 
ances; Me. had been retained and employed in the ſervice of the 
Defendant as his butler and ſervant, and in that capacity had behaved 
with due integrity, good temper, activity, and civility, and never 
was ſuſpected to have been bad tempered, lazy, or impertinent, by 
means whereof the Plaintiff had not only gained the good opinion 
of his neighbours, but had ſupported himſelf, and would thereafter 
have ſupported himſelf by his induſtry in the ſervice of his maſter, 
had not ſuch grievances been committed as thereinafter mentioned 
and that the Plaintiff at the time of ſuch grievances had quitted the 
Defendant's ſervice, and had been recommended to, and was likely 
to be retained and employed by and in, the ſervice of one William 
Hand, clerk, for certain wages to be paid to him; yet that the 
Defendant well knowing, fic. but contriving, Cc. to injure the 


Plaintiff in his character, and to bring him into public ſcandal 


among his neighbours, and particularly with the ſaid Milliam Hand, 


ard to cauſe it to be ſuſpected and believed that the Plaintiff was 


not fit to be employed as a ſervant, and that he was bad tempered, 
and a lazy and impertinent fellow, and thereby to prevent the faid 
William Haud from retaining and employing him in his ſervice, as 
he otherwiſe might and would have done, and to vex, haraſs, fc. 
falſely and maliciouſly did compoſe and publiſh a certain falſe and 
ſcandalous libel of and concerning the ſaid Plaintiff as ſuch ſervant 
as aforeſaid, containing amongſt other things certain falſe and mali- 
cious matter concerning him as ſuch ſervant as aforeſaid, in ſub- 


ſtance as follow, that is to ſay, He” (meaning the Plaintiff ) 


is a bad-tempered, lazy, impertinent fellow ;” thereby meaning 
that the Plaintiff, was not fit to be employed in the capacity of a 
ſervaht. The ſecond count was alſo for publiſhing a libel contain- 
ing the following words, © that he, the Defendant, wiſhed he had 
never taken the Plaintiff into his houſe, as he was a bad-tempered, 
lazy, and impertinent fellow.” The third count ſtated, that before 
the committing the grievances, c. the Plaintiff had been retained 
and: ws by and in the ſervice of one Mr, Holland as his ſer- 


7 | vant, 


1803. 


boy 


Now. 26th, 


Although a 
maſter be 
not in gene- 
ral bound to 
prove the 
truth of a 
character 
given by bim 
to a perſon 
applying for 
the Cheracter 
of his ſfer- - 
vant, yet if 
he officioufly 
ſtate any tri- 
vial mifcon- 
dud of the 
ſervant to a 
former ma- 
ter in order 
to prevent 
him giving a 
ſecond cha- 
rater, and 
then himſelf 
upon appli- 
ca:ion for a 
character 5 
give the ſer- 
vant a bad 
character, 
the truth of 
which he is 
not able to 
prove, the 
Jury may 
from theſe 


circumſtances 


infer malice 
againſt the 
maſter in an 
action againſt 
him by the 
ſervant. 


1803. 
— — 
Rocrrs 


V, 
CLirToON, 


af - = .” 1 er - _—_ 2 — — - i 0 — = _— — . . _— — 
ä . To . E cn Gd th — 0 e * * 2 ä * —ͤ— —_ = —_— 
* * r 22 TC, . ˙ ISS. 5 Af Po OE To, ha er . 1 I 2 1 TY —— — WIS 5 _ 
x SE = — 30 * bw D — 2 — n N PLD 2 n 3 — . 
_ Pr — — N - 1 oh — - 0 


22 2» 8 
r 
— es 


bl 
[ 


= 
48 
Ch 
4 
7 
4 4 


2 2 
——— 
m — 


— 


— 


rr 
WG 
— 4 — . — —— — — 
———— 


— 
— 


. 
Ah < ane ae 


r 
— 


22 © gu 
— 
— > 2" 


— — — 228 
- 


— 


7 


* 5 — 3 A p 4% 
= 2 ACA ord 
— — — TEINS Es LEP. 4 
= 


CASES IN MICHAEL MAS TERM 


vant, and had quitted ſuch ſervice; and the Plaintiff, from the time 


of the committing ſuch grievances, being out of place and unem- 


ployed, the ſaid Holland would, had not the grievarices thereinafter 
mentioned been committed, have given to any perſon applying to 
the ſaid Holland for a character of the Plaintiff, ſuch a true and cor. 


rect character as might have induced ſuch perſons to have retained 


and employed the Plaintiff as a ſervant ; yet the Defendant know- 
ing, fc. but contriving to injure the Plaintiff, and to induce the aid 


Holland not to give him ſuch a character as aforeſaid, and thereby 


to impoveriſh and wholly ruin the Plaintiff, on the day aforeſaid 
ſent to deſire the {aid Holland not to give the Plaintiff a character, 
for that he was a lazy, impertinent fellow; by means of which pre. 
miſes the ſaid Holland was induced not to give, and to refuſe to give 


the Plaintiff a character; in canſequence whereof the Plaintiff was 


unable for a great length of time, to wit, &'c. to induce or prevail 


upon any perſon to retain or employ him as a ſervant, and was 
thereby greatly ee and ured, Oc. to his damage 
of 5001... 


The Defendant pleaded not guilty: 

This cauſe came on to be tried before Lord be Ch. J. at 
the Guildball Sittings after laſt Trinity term, when the following 
facts appeared in evidence. The Plaintiff having been hired as a 
ſervaut by the Defendant, lived about fix months in his ſervice, 
when the latter turned him away without giving him a month's 
warning, in conſequence whereof the Plaintiff, conceiving himſelf 
entitled to a month's wages, refuſed to quit the ſervice without 
being paid that ſum. On this refuſal the Defendant procured an 
officer from the police office to put the Plaintiff out of the houſe, 
and employed his attotney to ſettle his wages with him. Imme- 


- diately after this the Defendant, who was going into the country, 


called on Mr. Holland, with whom the Plaintiff had previouſly 


lived, to inform him that the Plaintiff had behaved in an imperti- 
nent and ſcandalous manner ; that he the Defendant had diſcharged 


him from his ſervice, when the Plaintiff refuſed to go without a 
month's wages; and he therefore deſired Mr. Holland not to give 
him another character. While the Defendant was in the country 
the Plaintiff offered himſelf to a Mr. Hand, ſtating that he had 
lately lived with the Defendant, upon which Mr. Hand wrote to the 
Defendant for a character, and received the following anſwer : 


3 
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6. Bir, | 
In anſwer to yours which came to hand yeſterday, beg leave 


4 to acquaint you that Thomas Rogers did not live with me fix 


months, as he has told you, and wiſh I had never taken him into 
my houle, as he is a bad tempered, lazy, impertinent fellow, and 
has given me a great deal of trouble, as I was obliged to ſend an 


officer from the Marlbro'-ftreet police office to put him and his 
things out of my houſe, and alſo to employ Mr. Barnet my attor- 


ney of Soho Square to ſettle his wages, as I look . it he will 
take any advantage he can. | | 
„ Ian. Pr your moſt obedient dunks lorrant, | 
4 Geryas Clifton.” 
| Upon receipt of this letter Mr. Hand refuſed to take the Plaintiff 
into his ſervice. It appeared that Mr. Holland never was applied 
to for a charaQer of the Plaintiff aſter the communication -made to 
him by the Defendant, and Mr. Holland ſtated, that without ſuch 
communication he ſhould have declined giving another character 
to the Plaintiff, The Plaintiff alſo proved by ſervants of the family, 
that while in the Defendant's fervice he had conducted himſelf well 
and that no complaints of the nature aſcribed to him in the De- 
fendant's letter had all that time exiſted. The jury found a verdict 
for the Plaintiff with 20 J. damages, but 1 was reſerved to 
the Defendant to move to have a nonſuit entered. 


Accordingly a rule ni having been obtained on a former day, 

- Shepherd and Williams Serjts. now ſhewed cauſe. It may be 
admitted as a general/propofition, that where words are ſpoken or 
written, by a maſter of a ſervant, or communicated in confidence, 
no action can be maintained for ſuch words, though, under other 
circumſtances, the words would be actionable; for in ſuch caſes the 
ſituation of the party ſpeaking or writing rebuts the inference of 
. To this extent only proceed the caſes of Edmonſon v. Ste- 
venſon, Bull. N. P. p. 8, and Mealbenſton v. Hawkins, 1 T. R. 110. 
But if it appear, from the circumſtances of the caſe; that the words 
were maliciouſly ſpoken or written, then an action lies againſt the 
maſter; for then he does not fall within the. principle of the excep- 
tion, pe 9 exempts a waſter from the {ame liabilities as other per- 
ſons, on account of the occafion which; induces them to ſpeak or 
write reſpeQing the character of ſervants, and the motives which 
are luffered to influence their conduct. Had nothing eppeared 3 in 
Vor. III. | 7M this 
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this caſe but the anſwer of the Defendant to Mr. Hard, it might 
have been inferred, that the Defendant wrote the letter 9ud maſter; 
but the motives which dictated that letter may plainly be collected 
from the other circumſtances of the caſe. It was not only proved 
that the character given by the Defendant was falſe, but that the 
Defendant, having had an altercation with the Plaintiff reſpeQing 
his wages at parting, voluntarily, and without any obligation im- 
poſed upon him as maſter, went to Mr. Holland and gave the ſame 
character of the Plaintiff as he afterwards gave to Mr. Hand. This 
character, thus voluntarily and officiouſly given to Mr. Holland, 
muſt be conſidered as malicious; from whence it may be in- 
ferred that the character afterwards given to Mr. Hand was dic- 
tated by the ſame motives. There was therefore ſufficient evi- 
dence from which the jury might infer malice in the Plaintiff's 
conduct. | 815 

Len Serjt. in ſupport of the rule, The inference attempted to 
be drawn from the circumſtance of the Defendant going to Mr. 
Holland, and informing him of the conduct of the Plaintiff, might 
have been fairly drawn if any interval of time had elapſed between 


the miſconduct of the Plaintiff and the communication of it to 


Mr. Holland. But that communication immediately followed the 
Plaintiff's miſconduct: no inference of malice therefore ought to 
be raiſed from the Defendant having done what he probably felt 


it his duty to do, and which he did not defer till the mo- 
ment when the Plaintiff was likely to get a character from Mr. 


Holland. If a maſter be juſtified in preventing a ſervant from 
getting a new place by ſtating his real character, and is not bound 
to prove the truth of his aſſertions, it ſhould ſeem that upon 


principle the fame juſtification ought to extend to his deſiring the 


former maſter of ſuch ſervant not to give him a ſecond character, 
The ſame principle of duty influences the maſter upon both occa- 
Hons; and, in fact, he only purſues the ſame end by different 
means. The only queſtion in both cafes ought to be, Whether 
what has been ſtated by the maſter has been fairly ſtated? and in 
both caſes the ſervant ought to be called upon to ſhew that the 
ſtatement made againſt him was unfair, ſince the preſumption is, 


that communications of this ſort are made by maſters as a warning 


to thoſe to whom they are made, and for the benefit of the public. 


this 


. P Ot. 
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this caſe was properly ſubmitted to the jury, ſtill it may be con- 1803. 
tended that the facts do not warrant the jury in having drawa that Jr. 
inference of malice, which can alone ſupport the verdict. . 
Lord ALVANLEY, Ch. J. 1 feel great anxiety in this caſe, that 
the public ſhould not be led into any falſe notions reſpeQing the 
grounds of our deciſion, by any incorrect ſtatement of what paſſes 
in this place. Indeed, the hand-bill (a) which was brought to our 
notice when the rule now under conſideration was moved for, 
and the authors of which, had it been regularly before the Court, ; 
we ſhould have animadverted upon very feverely, increaſes that 
anxiety which the general importance 'of the queſtion itſelf to the 
public is ſufficient to excite. If it were to be underſtood, that 
whenever a maſter gives a bad character to a ſervant who has 
quitted his ſervice, he may be forced by the ſervant, in juſtifica- 
tion of ſuch his conduct as a maſter, to prove the particulars which 
he has ſtated reſpecting the ſervant, it would be impoſſible for any 
maſter ſo underſtanding the law (at leaſt with any regard to his 
own ſafety), to give any character but the moſt favourable to a 
ſervant, and conſequently impoſhble Yor a ſervant, not entitled to 
the moſt favourable character, to obtain any new place. In the 
two caſes of Edmonſon v. Stevenſon and Meatberſton v. Hawking, 
the law upon this ſubject appears to me to be laid down as clearly 
as can be wiſhed. Unqueſtionably, the maſter who has given a 
bad character of a ſervant to perſons enquiring after his character, 
is not bound to ſubſtantiate by proof what he has ſaid ; but it is 
equally clear that' the fervant may, if he can, prove the charaQer 
to be falſe; and the queſtion between the maſter and ſervant will 
always, in ſuch caſe, be, whether what the former has ſpoken 
reſpecting the latter be malicious and defamatory? In this caſe we 
are to conſider whether the evidence adduced by the Plaintiff was 
ſufficient to be left to the jury, and whether it warranted the re- 
ſult which they have drawn? [Here hie Lordſhip ſtated the evi- 
dence.] It appears then that the Defendant diſ »ifſed the Plaintiff 
from his ſervice refuſing to allow him a month's wages, to which 
the latter conceived he was entitled. In conſequence of ſuch re- 


(a) When the motion was made for a | in the cauſe were ſet forth, the importance 
new trial, a hand-bill was ſtated to the | of the caſe to all ſervants ſtated, ard a 
Court, addrefſed to fervants in general, | (u>ſcription for carrying on the cauſe re- 
and publiſhed by the Defendant ſinte the | queſtied. 1 4 1443 
trial, in which all the previous proceedings | 
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fuſal the Plaintiff would not, until compelled by force, quit the 
Defendant's houſe; a conduct not juſtifiable, ſince, however un- 
pleaſant the remedy might be, the Plaintiff' proper mode of reco. 
vering what he conceived to be due to him was by an action. 
This, however, was the only act of impertinence proved againſt the 
Plaintiff; and if in fact it was the only act of impertinence com- 
mitted by him during his ſtay in the Plaintiff's ſervice, I do not 
think the Defendant was, by that act alone, called upon to ſeek out 
Mr. Holland, and officiouſſy ſtate to him what be did. I do not 
mean to intimate, that if a ſervant were ſtrongly ſuſpected of hav- 
ing committed a felony while in his maſter's ſervice, that maſter is 
not at liberty to warn others from taking him into their ſervice, 


or it is the duty of every perſon to guard the public againſt ad- 


mitting ſuch ſervants into their houſes, But in this caſe the of- 


fence imputed to the Plaintiff appears to have been of a trivial na- 


ture. It is material alſo to obſerve, that when the Plaintiff in this 
caſe applied to Mr. Hand for his place, and referred him to the 
Defendant, he did not tell him that the Defendant would give him 
x good character; had he done ſo, I ſhould have ſuſpected that 
he wilhed to lay a trap for the Defendant, and Procure evidence 
to ſupport this action; in ſuch caſe I ſhould hold a party not at 
liberty to aſcribe the character given by his maſter to malice, 
when he had only drawn from him that which he had a right to 
expect. It has been argued indeed in this caſe, that the letter 


awritten by the Defendant to Mr. Hand, in its terms implied that 


the Plaintiff had been carried to the Police- office upon a criminal 
charge, but I do not think any ſuch” inference could fairly be 
drawn from the letter. Meatbenſton v. Hawkins was the caſe of a 
letter written by a friend of the Plaintiff's; yet the Court looked 
to ſee if it was dictated by malice, and being of opinion that it 
was not, held the action not maintainable. In this cafe, I think 
I ſhould have” grievouſly invaded the province of a jury, 


if I had not left it to them to ſay whether, conſidering all the cir- 


cumftances of the caſe; the conduct of the Defendant was not 
malicious. Poſſibly had I been on the jury, I ſhould not have 
concurred, in finding the verdict which they have done; but ſtill 


1 do not think that we are no at liberty | to diſturb t their ver- 
dict, thinking, as I do, that, the evidence was properly left to 


them. At the ſame time, T wich it to be undergcod, as my opinion, 
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that maſters ought to be protected as much as poſſible if they 
honeſtly diſcharge their duty in ſpeaking of the ucken of thoſe 
ſervants who have quitted their ſervice. 

Rooks J. I am of the ſame opinion. It does not appear to 
me that ſufficient grounds have been diſcloſed to induce us to 
diſturb the verdict in this caſe. But I wiſh to have it underſtood 
as my opinion, that a maſter may at any time, whether aſked or 
not, ſpeak of the character of his ſervant, provided that he ſpeak 
in the honeſty of his heart, and that an action cannot be main- 
tained againſt him for ſo doing. In ſupport of this opinion the 
caſe of Bell v. Thatcher, Vent. 275, may be referred to, where Sir 
Matthew Hale ſays, if ſuch actions could be ſupported a man 
ſhould not ſpeak diſparagingly of a cook or a groom but an action 
would be brought. At the ſame time maſters are not warranted 
in ſpeaking ill of their ſervants from heat or paſſion. If this caſe 
reſted merely on the letter written to Mr. Hand by the Defendant, 
I ſhould be of opinion that the action was not maintainable. But 
it appears that the Plaintiff and Defendant parted'in anger with 
each other, and that thereupon the latter ſent ofſiciouſſy to Mr. 
Holland, to ſtate to him what he thought of the Plaintiff, and to 
prevent Mr. Holland from giving him a character. I agree with 
my Lord, that the Defendant would have been warranted in com- 
municating any thing of a criminal nature done by the Plaintiff 
which had come to his knowledge. But the charge made againſt 
the Plaintiff, though not of a very grievous nature, yet was juſt 
ſufficient to prevent his getting a new place, and was ſuch as con- 


againſt him in the Defendant's mind. The caſe therefore ſtands 
thus; the Plaintiff and Defendant parted in heat and anger with 
each other, and the latter has given the former a character, which, 
from the evidence in the cauſe, he does not appear to have been 
warranted in giving him, 

CHAMBRE J. I own I cannot entertain a doubt reſpecting the 
line of conduct which the Court ought to purſue upon this occa- 
ſion. I not only think we are bound not to diſturb this verdict, 
but I will add, that if 4 had been upon the jury I ſhould have 
concurred in the verdict. . Nor do I think we can at all take into 
our conſideration any paper which may have been ſince publiſhed 
by the Plaintiff; though, if it had been publiſhed before the trial, 
and bad influenced the minds of the jury, that would have been 


vinces me that it was made in conſequence of the anger conceived 
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intending to hire-a ſervant applies to his former maſter for a cha- 


bis law of Ni Prius, when ſpeaking of the caſe of Edmonſon v. 


ſervant, it was held by Lord Mansfield, that malice ſhould not be 
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a ſufficient reaſon for ſetting. aſide the verdict, and puniſhing the 
parties concerned in ſuch publication. On the ſecond count of 
the declaration in this caſe no ſpecial damage is proved or laid; ] 
conſider the caſe therefore as reſting entirely on the firſt count, 
and if the Plaintiff chooſes to enter up his judgment generally, he 
will run the riſk of having it ſet aſide. We need not conſider 
whether the words made ule of by the Plaintiff, when giving the 
character of the Defendant, are in themſelves actionable or not; 
for it is alleged in the firſt count, and was proved at the trial, that 
the Plaintiff, in bis letter to Mr. Hand, called the Defendant a lazy, 
impertinent fellow, and that Mr. Hund, in conſequence, refuſed to 
take him into his ſervice. I take the law to be well ſettled, that 
where a maſter is applied to for the character of a ſervant, the for- 
mer is not called upon in an action to prove the truth of any aſ- 
perſions thrown out by kim againſt the latter, but that it lies upon 
the ſervant to prove the falſehood of the aſperſions thrown out 
againſt him, In ſuch caſe the maſter is juſtified, unleſs the ſer— 
vant prove expreſs malice in the act of the former. Beſides the 
caſes cited at the bar, I will refer to the caſe of Lowry v. Aiken- 
head, et Ux. Mich. 8 Geo. 3. before Lord Mansfield. In that caſe 
the rule laid down by Lord Mangfield was, that where a perſon 


racer, the maſter is not bound to prove the truth of the character 
which he gives; for what' he ſpeaks of the ſervant he does not 
ſpeak officiouſly, but only diſcloſes that which reſts in his own 
knowledge alone; but, that where a maſter ſpeaks ill of a ſervant 
who has quitted his place, without any previous application hav- 
ing been made to him, there he muſt plead and prove the truth of 
the character in juſtification. - Indeed the qualification of the rule 
may be collected from the words uſed by Mr. Juſtice Buller in 


Stevenſon ; for he lays it down, that where words are ſpoken in 
confidence, and without malice, no action lies; he then refers to 
the cafe of Zdmonſon v. Stevenſon, where the words being ſpoken 
of a ſervant by her miſtreſs on application for the character of the 


implied from the occaſion of ſpeaking, but ſhould be directly 
proved. And the ſame law had been aQted upon in the cale of 


Haver v. Dawſon, Bull. N. P. p. 8, where an action having been 
brought 


IN THE FoR TV- FOUR TH YEAR OF GEORGE III. 


brought againſt a man fer warning his friend reſpecting the cir- 


cumſtances of the P.aintiff, Praut Ch. J. directed the jury, that 
though the words were otherwiſe actionable, yet, if they ſhould 
be of opinion that they were not ſpoken out of malice, but in con- 
fidence and friendſhip, and by way of warning, they ſhould find 
the Defendant not guilty ; which they did. So in this caſe, if 
Sir Gervas Clifton had been intimate with Mr. Holland, and had 
gone to him in confidence to communicate what had paſſed be- 
tween himſelf and the Plaintiff, he would have redeemed himſelf 
from the imputation of malice. But that does not appear to have 
been the caſe here. What is there in the nature of the charge ad- 
duced againſt the Plaintiff by Sir Gervas Clifton which required 
ſuch officious interference on his part? Had he been robbed by 
the Plaintiff, it would have been very reaſonable that he ſhould 
go, even to a mere ſtranger, to tell him what in common honeſty 
he would have been bound to tell, and to warn him againſt taking 
the Plaintiff into his houſe, A caſe of that kind would have ex- 


cuſed the Detendant ; but here the charge of lazineſs and imper- 


tinence was of too flight a nature to warrant the officious interfer- 
ence of Sir Gervas Clifton, and indeed no great harm would have 
enſued from the Plaintiff 's obtaining another place. Had the 
caſe reſted upon the mere circumſtance of the letter written by the 
Defendant to Mr. Hand, the Plaintiff could not have ſupported 
his action without proving malice in Sir Gervas Clifton. But it 
does not reſt on that alone; he had previouſly told the ſame things 
to Mr. Holland which he wrote to Mr. Hand, and he had deſired 
the former not to give the Plaintiff a character. I think the in- 
ducement to Sir Gervas Clifton to do all this was the quarrel 
which had taken place between himſelf and the Plaintiff at part- 
ing. Conſidering therefore, as I do, the quarrel as the real cauſe 
of the charge made againſt the Plaintiff, and ſeeing ſo much of- 
ſicious interference on the part of the Defendant, I am quite clear 
we ought not to grant a new trial, | 


Rule diſcharged. 
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county of A., 


called upon . : : | 
to account and having ſo received and taken into his poſſeſſion the ſaid ſum 


county of B., of money, for and on account of his ſaid maſter, he the ſaid . T. 
the receipt of fraudulently and feloniouſly did embezzle and ſecrete the ſame, 


bezzlement 


r laid W. T. againſt the form of the ſtatute. 
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| Dec. iſt, a | h | The RING V. TAYLOR. 


If a ſervant Tus was an indictment; in the county of Middleſex, againſt 
receive mo- ＋. 7 f h h bei h 

ney for his the priſoner William Taylor, for, that he, being the ſervant 
maſter in the gf one James Barker, did receive and take into his cuſtody certain 


and being monies; to wit ten ſhillings, for and on account of his ſaid maſter ; 


for it in the 


there deny 


8 * de and ſo did ſteal from his ſaid maſter the ſaid ſum of ten ſhillings, 
for the em- the money of the ſaid Fas. Barker, for whoſe uſe and on whole ac- 


in the latter count the (ame was delivered to, and paid into the poſſeſſion of the 


At the trial at the 04 Bailey, before Heath J. and Thomſon B., 

it appeared that the proſecutor was a hſhmonger 1 in love 
'and the priſoner was his ſervant ; that on the 27th of Auguſt the 
priſoner was ſent with 100 herrings to Croſs-Areet, Blackfriars 
road, in the county of Surry, to a Mrs. Stevens, who had agreed 
to buy them for ten ſhillings, which ſhe was to ſend back by the 
priſoner, and the proſecutor told the priſoner he was to receive ten 
ſhillings for the herrings; that he was ſent with them about fix 
o'clock in the evening, and delivered them to Mrs. Stevens, who 
paid him ten ſhillings for them, and the priſoner returned about 
eight o'clock, when his maſter aſked him if he had brought the 
money; that the priſoner ſaid, No, for that Mrs. Stevens had not paid 
him; that he never accounted for the money; that the proſecutor 
paid him his weekly wages (it being on a Saturday), and that the 
priſoner was to have returned on Monday as uſual, but did not. It 
was contended on the part of the 'priſoner, that he was only 
liable to be indicted in the county of Surry, where the money was 
received. The priſoner was found guilty, and the point was re- 
ſerved for the opinion of the Judges. 
On this day the opinion of the Judges was delivered at the 0/4 
Bailey, by 
Lord ALVANLEY Ch. 1. the trial it was contended, tha: 
under the circumſtances of this caſe the priſoner could only be in- 
dicted i in the county of Surry, The, Priſoner, however, was found 
guilty, 
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guilty, and the, queſtion. was reſerved for: the conſideration of the 
Judges. They have conſidered the queſtion, and are unanimouſly 
of opinion, that the priſoner has been rightly. convicted. This is 
the ſecond caſe which has ariſen upon the 39 Geo. 3-c.85., in which 


to be charged to have been committed. The ſirſt was the caſe 
of The King v. Hobſon, tried before, Mr. Juſtice Chambre, at 
Shrewſbury, in the county of Salop, which is reported in 1 Eaft”s 
P. C. Addenaa, p. xxiv. In that caſe the priſoner had received the 
money in the county of Salop; and denied the receipt of it to his 
maſter in the county of .S/afford,. and when he afterwards went 
into the county of Saloß perſiſted in that denial. The reſult of 
the opinion of the Judges, as ſtated in the report, was this: 
« Moſt of them thought that, as in the caſe of larceny at common 
law, ſo in this, where the ſtatute declared the offence to be of the 
ſame kind, the ſubſequent conduct of the priſoner in not account- 


and embezzle, and ſo to ſteal, within the meaning of the ſtatute; 
and the more ſo as the act of ſecreting was à negative act. And 
ſome conſidered that the offence was triable in either county, as 
referable to the original taking in the one, and the not accounting 
but denying the receipt when called upon in the other.“ If any 


In that caſe there was ſtrong evidenee that the priſoner began to 
determine to embezzle in the county of Salop, and there was like- 
wiſe a clear execution of that determination in that county, 
though, it was ſaid, the not accounting aroſe in the county of 
Stafford, until which it might be argued that the a& of embezzling 
was not complete. The Judges, however, were of opinion, that 
there was ſufficient evidence of a beginning to embezzle in the 
county of Salop to make the offence triable 1 in that county. In the 
preſent caſe no doubt can be entertained. The priſoner being ſent 
over Blackfriar*s-bridge into the county of Surry, there received ten 
ſhillings for his maſter. The receipt of that money was perfectly 
legal, and there was no evidence that he ever came to the determi- 
nation of appropriating the money to his own uſe until after he 
had returned into the county of Mzddle/ex. It was not proved 
that the money ever was embezzled until the priſoner was in the 
Vol. III. | 70 county 


, e 


doubts have occurred reſpecting the place where the offence ought - 


ing to his maſter, and denying the receipt of the money, was evi- 
dence to ſhew that the original taking was with intent to ſecrete 


doubts could ariſe in that cafe, they certainly do not oceut here. 
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county of Middleſex. In caſes of this ſort the nature of the thing 
embezzled ought not to be laid out of the queſtion. The receipt 
of money is not like the receipt of an individual thing, where the 
receipt may be attended with circumſtances which plainly indicate 
an intention to ſteal, by ſhewing an intention in the receiver to 
appropriate the thing to his own uſe. © Thus, if a fervant receive 
a horſe for his maſter, and ſell it before he gets out of the county 
where he firft received it, it might be ſaid that he is guilty of the 


whole offence in that county. But with reſpe& to money, it is 
not neceſſary that the ſervant ſhould deliver over to his maſter the 


identical pieces of money which he receives, if he ſhould have law- 


ful occaſion” to pay them away. In ſuch a caſe as this therefore, 
even if there had been evidence of the priſoner having ſpent the 
money on the other fide of Blackfriar"s-bridge, it would not ne- 
ceflarily confine the trial of the offence to the county of Surry, 
But here there is no evidence of any act to bring the priſoner 


within the ſtatute until he is called upon by his maſter to ac- | 


count. When called upon by his maſter to account for the mo- 
ney, the priſoner denied that he had ever received it. This was 
the firſt act from which the jury could with certainty fay that the 
priſonet intended to 'emberzle the money. In this caſe there was 
no evidence of the priſoner having done any act to embezzle in 


the county of Surry,” nor ebuld the offerice be complete, nor the 


priſoner be guilty within the act, until he refuſed to account to his 
maſter. We are therefore of opinion, that the prifoncy was "yy 
perly indicted in the yt of re 1755 3520; 


$77 


Bis Juſtice, Heath Was we. « during the bet this TEX 
from with "$54 pt * if Nip FE. 
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HIS was an ien n d te Dane, 28 indorſer a * 
ried in 
of a Bill of exchange. 
epoute 
" The eauſe was tried before Roo le * at t the We Welminſer Sittings the holder 4 


with his 


ale laſt. As chaelmas Term, when it appeared that the bill in bankers, be- 
queſtion, which was indorſed in blank, being due on Saturday the came due on 


Saturday, 
4k of QZober, was preſented for payment about two o'clock-on and was pre- 
chat day at the houſe. of the acceptor, by a clerk of Meſſrs. JVilkes payment 
and Co. of the Poultry, the Plaintiff's bankers, in whoſe hands f It - Silo 6d 


had been plaged by the Þ laintiff 3 ;. that amen being refuſed, the Pads. 


Payment 

being re- 
fuſed, the bill was noted and egal a essa täd between _ and ten in the evening by a ri Big On 
Made the bankers RN. 2 the . that the bill w onoured, ; ho. on Mengdax about noon gave 
notice to the indorſer. der lived at Knight 4 oF add ihe indorſer io 7o!ttnhbam-Court Road. 


eld that this notice was falkcient to entitle the holder to recover againſt the * 


8 | 
bill 
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acceptor was in the King's Bench priſon ;. that the, bankers on 


able time. A verdi& was taken for the Plaintiff, with liberty to 


been diſhonoured at two 'o'clock on Saturday the iſt of OFober, 
notice of the non-payment ſhould have been given to the De- 
fendant on Monday the zd of that month at fartheſt, It was ex- 


time, as applied to bills of exchange, is a queſtion of law ; and it 
has been eſtabliſhed by ſeveral caſes, that where the parties live in 
the ſame town, -notice muſt be given on the next day at fartheſt, 
and where they do not live i in the ſame town, by the next poſt, 


of Ofober, notice given on the 7th was holden to be too late. 
And in Nicholſon v. Gbuthitt, 2 H. BI 609, the ſame was holden 
where the note became due on the 3d of October, and notice was 


not given till the 6th. The bill therefore having been diſho- 


Tueſday the 4th, ſuch notice is out of reaſonable time, even con- 


at two o'clock on Saturday, it was the duty of the bankers imme- 
diately after noting it, to return it tothe Plaintiff tlie ſame day. 


a ſtrict rule of law that notice muſt be given, and it muſt be ad- 
bered to in every caſe. The bankers can only be conſidered as 
g alte an &; * ang er hakelizt they HAR have given 


\CASES IN HILARY TERM 


bill was noted and again preſented between nine and ten in the 
evening of the ſame day by a notary, who was informed that the 


Monday the 3d ſent the bill to the Plaintiff, informing him that it 
was diſhonoured, who gave notice of the non-payment to the 
Defendant on 7. ucſday the 4th about noon ; that e Plaintiff 
lived at Knight foridge, and the Defendant in Tottenham-Court Road. 
On this evidence it was objected that the Defendant was diſcharged 
for want of notice of the non-payment being given within reaſon- 


the Defendant to move that a nonſuit ſhould be entered. 
Accordingly, Beft Serjt. moved for a rule, The bill having 


preſsly laid down in Tindall v. Brown, 1 i R. 167, that reaſonable 


In Tindall v. Brown, the note having been diſhonoured on the 5th 


noured on Saturday the 1ſt, and notice not having been given till 


ſidering Sunday as no day. It is no anſwer to this objection that 
the bankers did not return the bill to the Plaintiff until Monday 
the 3d, for if they have been guilty of” neglect, the Plaintiff mult 
ſeek his remedy againſt tbem. The bill having been diſhonoured 


The indorſer is not to be prejudiced” by the circumſtance of the 
holder having put the bill into the Hands of his bankers, for in 
Peach v. Burgeſs, cit. 1 7. R. 407. Lord Mansfield aich, ter jt was 


sides 2101 3% due 


IN THE FORTY-FOURTH YEAR QF/ GEORGE Ill. 


due notice to the Defendant, or have returned the bil e to the Plain- 
tiff time enough to have enabled him ſo to do. 

The Court inelined to refuſe a rule to ſhew cauſe, but ſaid they 
would mention the caſe to the other Judges and intimate ** 
opinion. on the next day. as! 5 

Accordingly, Lord Alvanley Ch. 4 on the next day ſaid, In 
this caſe -it has been inſiſted for the Defendant, that reaſonable 


notice was not given to him of non- payment by the acceptor; and 


two caſes have been cited to ſhew that three days between the 
non-payment and the notice is too much. It is perfectly true, 
chat in each of thoſe caſes three days did intervene between the 
non-payment and the notice, but ja neither of thoſe caſes is it 
ſtated, as the fact is in this, that the laſt day of payment was on a 
Saturday. | Reaſonable diligence in giving notice according to the 
courſe and habit of perſons in trade is abſolutely neceſſary, and no 


excuſe can be accepted. if. ſuch reaſonable diligence be omitted, 


unleſs as between the holder and the drawer, where the latter is 
proved to have had no effects in the hands of the acceptor. We lay 
entirely out of our conſidetation the eircumſtance of the acceptor 
being in the King's Bench priſon, and mean to decide the caſe as 
if he were ſolvent. It has been argued, that the bankerg were the 
agents of the Plaintiff, and that the Defendant was, entitled to the 


| fame. notice as if the bill had remained in the Plaintiff's. hands. We 


have converſed with ſome of the other Judges, upon this point, and 
they agree with us in thinking, that if we were ſo to deal with 
bills of exchange in the hands of bankers, we ſhould put an end to 
the practice of employing them to receive payment on the bills of 
their cuſtomers. As ſoon as the banker is informed of the non- 
payment of a bill it becomes his buſineſs to acquaint his principal 
of that circumſtance ; and I wiſh to be underſtood to ſay, that if a 
bill be returned to a banker he is bound to give notice to his prin- 
cipal that very day, if he ean do ſo by uſing ordinary diligence. 


But in this caſe it was impoſſible for the bankers on Saturday night 


to give notice to the Plaintiff, ſince the bill was not preſented by 
the notary till between nine and ten o'clock. On Sunday of courſe 
they were not bound to do ſo. And on Monday they did appriſe 


the Plaintiff of the non-payment. It does not appear at what 


time on Monday the Plaintiff received the notice. The Plaintiff 


was not bound to be at home the whole of the day: and ſuppoling 
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him to have returned home late on that day, he was not bound to 


AS ES IN HILARY TERM 


ſend a ſpecial meſſenger to the Defendant; if he informed the De- 
fendant by the courſe of the poſt it is ſufficient. Certainly he was 


bound to write by the two- penny poſt on Monday, and ſuppoſing 


him to have done ſo, the Defendant would only receive his letter 
on Tugſday. Now it appears that on Tugſday he did receive the 
notice; and we cannot fo nicely meaſure the minutes as to con- 
ſider-whether the preciſe time of the receipt correſponds. with the 


time.at which a letter ſent by the poſt on Monday night would 
arrive. The caſe of Leftley v. Mille, 4 T. R. 170, which, was 


mentioned at the bar (a), to ſhew that the bankers could not give 
notice on Saturday becauſe the acceptor had the whole of that day 


_ to/pay, the bill, does not ſatisfy me; and it is obſervable that the 


opinion, thrown out by Lord Kenyon was not aſſented to by Mr. 
Juſtice Buller. The two caſes cited in ſupport. of this application 


were Nichol/on v. Gonthitt and Tindal v. Brown. In the former 


caſe, though the bill was due on the 3d of Ofober it was not pre- 
ſented till the 6th, though all the parties lived near each other. 


Lord Chief Juſtice Eyre was of opinion that under the circum- 


ſtances of that caſe notice might be diſpenſed with. But from that 


caſe it does not appear that the day on which the bill became due 


was a'Saturday, and that it was preſented ſo late as to preclude the 
poſſibility of giving notice on that day. In Tindal v. Brown: the 
Court was of opinion, that a whole day had been improperly given. 
1 do not think that any one has a right to complain that the holder 


of a bill of exchange employs a banker to receive it, nor is there 
any law which requires notice to be given within any certain fixed 


time, Notice need not be given with all the diſpatch that can 
poſlibly be uſed, but it muſt be given with all the diſpatch that 


can reaſonably be expected. 


Heath and Rooke Is. concurring, 1 * 
* Serjt. took nothing by his motion. a, 


0 * Onflew Se. who had ee PAY the Plaintif at the via. 
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JaxRIT v. CR EAS. 


ink for Putting“ in bail having expired on the 3oth of 
" Fanuary, vo 
Beſt Seijt on this 4 (the 31ſt) moved to juſtify. 

0 BB2pBerd' Serjt. oppoſed the juſtification, inſiſting that the Plain- 
tiff was entitled to the coſts of moving for an ackment for which 
inſtructions had been given. { 

Bet urged that the Defendant was at liberty: to juſtify bail at 
any time before the attachment was obtained, that the Plaintiff 
was ſufficiently apprized by the notice of juſtification of the De- 
fendant's intention to juſtify this day, and that, as the Court never 
allowed any advantage to be taken of the priority of motion on 
the ſame day, the inftruQtions for the FORE, ought not to 
have been given. a 

But The Court thought tha Plaintiff was aks to the colts of 
preparing to move for the attachment, ſince he could not be cer- 
tain whether the Defendant would ce upon his notice of 
Juſtification, LT | 17 

re Beſt undertook to pay thoſe coſts, and was allowed 
to _ 


-4 


22 ©. | HODGRINSON v. SNIBSON. | 


JAYLEY Serjt. moved for a rule to ſhew cauſe why the proceed- 
ings in an action of replevin ſhould not t be ſtayed on | paywent 
of doſts by the Defendant. . 
The declaration was general, and did not aſſign any ſpecial 
damage. The Defendant made cognizance as bailiff of Paul Jod- 
drell Eſq. lord of the manor of Work/worth, and acknowledged 
diſtraining on the Plaintiff as conftable of the townſhip of Grom- 
ford, for palfrey rent, to which ſeveral pleas in bar were pleaded. 
The Court thought that both parties were actors in replevin, 
and that the Plaintiff had a right to his judgment. | 
Bayley took nothing by his motion, | 


,% 
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preparing to 


move for an 


attachment. 


Feb. zd. 


The Court 
will not 
ſtay proceed- 


ings in re- 


plevin upon 


payment of 
colts on the 
application 
of the De- 
ſendant. 
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If a'Savediſh | Ince' on 5 
Ship be in- 
ſeared at and 
from ber 
Joading » port 
id the EAf N 
Indies tc 
tenbulgh, 595 
Cargo de ö eee eint and af ce nt fide wy FC Cats 
; e he ooh abbot told "ajpear. The caüſe Was tried Before Lord z 
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Indies, the 
inſored ean- hen che! jury fmd à verdit" For the Plaintiffe, ſubject to "ts 


gong offitniioh of the'Conrt” upon x. dale, which Rated (amönig 'oiber 
es thinks not materia to the point upon which the "Gecifion' ulti 
tion of he stel) turned) that cis“ Pkalhtiffe, mmetehüttts ift Fanlden Were 
laws. agents of a' mercantile Petey Eilled the Sti Mfeatic base 
reſident at Cb h in Sweden, atid ufitig rhe firm and ftyte of 
zue Hnderſon and Go. Phat in 1794, this ſociety Having en- 
gaged Pendvck Neule? ati Bygliſsman by birth nne Had ©h- 
tainedletters of burgberſhip in Selen) in the double capticity 
of vaptain”ahd"ſpercaryo” of their Se hip the Refoturion, 
ſent him in OH 3797 in this ſhip to India upon a general Tpe- 
calativnp for the purpoſe of traffic. That in the *proſeciition of 
thiswadventurefciptiin Neale having been at Tranguebar atid Aa- 
 #illa, where heltüdk in che grꝑateſt paft of his cargo, arłtbed at 
Madens, und there obtained öf the two Brit houſes,” Kii gf, 
Watts aud Co. and Latour and Co: part. of the cargo upon * hich 
Ae paliry was eff#@td;;and/ therlokdeWthe! Fine on bead the 
Refohition. hat ine goods Ded at Ahr were entered And 
elæured at the cuſtom - houſe of mat port, and whit the ſaid thip was 
wmikewiſe entered wirds dere outwards at the ſattie port. 
.  Lhatcanthe/firts of pri tlie RefalurionTailed from Madras 
EEE anihaftvogage tox habing on board; s part of. her cargo, 
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Lem Serjt. for the Plaintiff, The only queſtion is, Whether, 
a8 part of the goods inſured were taken on board the Reſolution, a 
$tvediſh veſſel, at Madras, the voyage is to be conſidered illegal, 
as being in contravention of the navigation laws 12 Car. 2. c. 18. 
l, and 7 & 8. Mill. & Mar c. 22. l 2. the former of which en- 
4Red, that No goods ſhould be imported into or exported out 
6f : arty lands, iſlands, plantations, or territories of his Majeſty in 
Aja, Africa, ot America, in any other ſhips but ſuch as belonged 
to the people of England, Ireland, Wales, or Berwick upon T weed, 
ot wete of the built of and belonging to any of the ſaid lands, 
Minds, ptantatiotis, of territories; and the latter, that “ No goods 
ould be itn ported into or exported out of any colony or plan- 
tation ef his Majeſty i in Aj 7a, Africa, or America, in any ſhip not 
of the built of England or Ireland, or the ſaid colonies and plan- 
tatlons, and wholly owned by the people thereof?” This queſtion 
is ſuppoſed to have been ſettled by the caſe of Morck v. Abel, ante, 
p. 35 3 but the point was there rather taken for granted than de- 
cided, the argument having turned upon the right to recover the 
premium, ſuppoſing the inſurance to have been Hlegal. It may be 
doubted, however, whether the above proviſions of the navigation 
laws, ſo far as they relate to the trade of foreigners, to and from 
che Brit! 5 poſſeſſions in India, were not repealed by the 33 Geo. 3. 
4 52. The 1 38th ſection of that act having prohibited in general 
terms all his Majeſty's ſubjects from ſending the produce or ma- 
nufactures of the Eaft Indies or China to Europe i in any other man- 
ner than that pointed out by the act, it is provided in }- 139, that 
the ſald reſtriction ſhall not preclude the ſervants of the Company 
or free merchants from buying any goods in India and felling the 
ime again in India to the ſubjects of foreign ſtates, or from acting 
a8 agents of factors in the importing or exporting, buying or 
falfig goods in India for or on the account bond fide of any fo- 
reign company or any foreign merchant ; and by / 146, ſo much 
of the 21 Geo. 3. c. 65 as prohibits the ſervants of the Company, or 
other Britiſh ſubjects in India, from lending money to any foreign 
company, or foreign European merchants, or to purchaſe goods in 
mala for and on account of any ſuch companies or merchants, or 
from being concerned in lending money or purchaſing goods to 
furniſh ary ſuch companies or merchants with the credit of ſuch 
bills of exchange as are mentioned in that act, is thereby repealed. 
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1804. 353 aſright in foreign n to 
e import and: export ſo and from, Indig, and though,they da, mot in 
ab eder terms gepeal che operation, of the, navigation laws with, reſpe& to 

Brite foreigpers:trading 30 Iudia, yet they muſt be conſidered as con- 


ferrigg;on foreigners che right of that trade in which they autho-— 


_ nize Bratifh ſubjects to aſfiſt them. It is true that the 37 Geo. 3. 
c. H= hich expreſsly authorizes this trade by foreigners, and 
which 8 1 on, the igth of 1 217 1797, ſubſequent to the failing - 
and,papture. of, the ;Rg/elulzen, is mot a declaratory but an enacting 
ſtatute. Yet, if it ſhould appear that, according to the true con- 
ſtrudiom of the 3g Cco. 3. c. a, the prohibitions of the navigation 
laws: ere already done away in reſpect of foreigners trading to the 
_ Enki India, they dught not to be prejudiced by, a n 
act of the Legiſlature in their favour. 

g Serjt. confra. Though the proviſions 8 A en 
ſtatute may operate as a Tepeal of a former one without expreſs 
words for that purpoſe, yet a ſubſequent ſtatute never can have 
that effect, unde g it be { ſo i inco ſiſtent with the, former that they 
cannot ſtand” together. 80 But ere no ſuch inconfiltetcy appears. 
Though the 33 Geo. 3. authorizes foreigners to buy and ſell in 
India, it does not authorize them to export commodities in any 

mager different from that to which all exportation from that 
-vadglusts country was before confined, by. the navigation laws. In the caſe 
{x Morel v. Abel, ante; 35, where an inſurance was effected upon 
J Daniſh ſbip at and from. Bengal to Copenhagen, and it appeared 
"+ * that the cargo was taken on board at Calcutta, the voyage was ad- 
eg mitted to be megal, and the Loud held; de ak could not 
5205 leg Feger, 10 22 db bitt . N 
01 42 T6, ALVARIEY. Ch, J. Taking. it * ne chag the Eq 
Wen Judies are tobe conhdered i as britiſh calonies within the meaning 
' © ofthe navigation laws, It does not. appear to me that the clauſes 


4 0956 gu which; bave been; cited, from, the 33 Geo. 3. go the length of re- 
a 4 5 pealing the reſtriqtion of thoſe laws with reſpect to the EA Tagies. 
his ave. that the figour of thoſe; laws, had, been conſiderably re- 
5 5 Bech in, practice pith; reſpect to che Eq Indies previous to the 


f -ais!4 991 i Shut, the Jaws, ſtill, remained in] force. The doctrine of 


5919702 Ri 


1w9h0ns de deſtiption de eee in the law of. England, though, it has 


pray) go Bb of, Seo ee . bene that the clauſes, of the 33 Geo. 3. 
aeg confi proviſions o the navigation acts ; for, it. is 


212 4102 4 10] 1 541 99. ent with th 8 Je 113 $18W1931's 3 


that the W b empowering foreigners to trade to and 
$4146 | 2 from 
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wn Thips.{ But tile Legiſlature, by empowering foreignets to buy 
and fel within dire Titvits of tlie EH Tod Company , charter, 
without being ſubject to penalties, are not to be dontidered 48 Hav- 
ing repcaled dny part of ' thoſe laws which were made fot the en- 
couragement//of!Bri#fþ navigation. The riglit to buy and fell 
may be given td foreigners, and yet th 


leſs wwe ſhould have occaſion to alter en pee we think that'a 
nonſuit muſt be entered. 38143 158045 D 0 11-3; wy F SL; | «© 814181} 


On this day Wade ſaid, that the Court had lookedind- 
the acts of - parliament, and were of opinion, that the navigation 
laws were not repealed with Wien. to the nene by the clauſes 


in the 33 Geo. 3. 1 ell Leo Be 

| upon urin Noaſult to be-emered. 
Nes | THO. 4H M | T6 18 } 14 Dh! 

on Knot 10 AA 3111363: * 4 CIT. 5 ', FU L312 q 1 1 hk 

r . "THE EXCHEQUER + bussi) 

518949 ive 
2. Manx v. Bacon ä n. Que, &c. Ne 2. 


Dresan arion in _— King's Bench i in 1-debt bo bond hor EY 
concluding to the Plaintiff's damage of 100 Judgment 
having been ſuffered by default in Egfter Term 479g, the follow 
ing judgment was entered: Therefore it is conſidered that the 


ſaid Efther Hankin recover againft 1 the ſaid Jobn Broombead the fad 
debt, and alſo g. 107. for her damages which the hath ſuſtaltied, 


as well by reaſon of the detaining the ſaid debt as for her &6ftz 
and charges about her ſuit i in chis behalf expended, by the Odurt 
of our Lord the King, now here adjudged to the faid Hebes by 
her aſſent; acid the faid-/Fubo in merey, St! Te Baer Heri 


1800, the Plaintiff below proceelled to affigtr breaches td? de 


8&g Mil. z. allegitig,' that! cke bond decläreh! n #41 4 


penal fam of 2000. conditioned For" the perkobmahee o Pebaath 
covenants, which had been Broken by the Deftudant ip. 


40. And 


Upon this afſignment'of. breavhics's 4 55 ugly e 


and executed before the Chief Juice! Yin wages 9 crete Atlelled 
at the ſum of 12150. 13% 48 ovet 4 ra nd abor'e the BG 0 A uit, 
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bonn have authorized them te carry on their trade in their 


e obligation to export in 
Bxiigbb Rips may remain. We will look into the elauſes, but un- 
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default hav- 
ing been ſufs 
fered in an 
action on a 
bond, the 
Plaintiff en- 
tered up 
judgment 
for the pe- 
nalty, toge- 
tber with 

90. 10s. for 
damages 

and coſts. 

A writ of 
inquiry hav- 
ing been ex- 
ecuted, da- 


Hb mages were 


aſſeſſed at 
1115/.135.44. 
and coſts 


the Plain- 
tiff entered 
up another 

© judgment 
for thoſe 
damages, 
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and for thaſe coſts 40. The record, after ſtating the return 
of the” writ of inquiry, and continuances to à partic ular day, 
proceeded thus: At which day, before our 'faid Lord the King 
at Wefminter, comes the ſaid Laber by T. P. her attorney, and 
thereupon all and ſingular the premiſes being ſeen, and by the 
Court of our ſaid Lord the King before the King himſelf, now 
here fully underſtood, and mature deliberation being thereupon 
had, #t ig conſidered by the ſame Court here, according to the 
ſtatute in ſuch eaſe made and provided, that the ſaid Ffher do re- 
cover againſt the ſaid John her damages aforeſaid, in form aforeſaid 
found, and alſo 3 10. 6s. 84. for her further coſts and charges by her 
about her ſuit in this behalf expended, by the Court of our faid Lord 
the King now here adjudged to the faid Eber, and with her aſ- 
ſent, which ſaid cofts, charges, and damages, and further cofts and 
charges in the Whole amount to 1158“. 10s.; an the aid bn 
in mercy, &c, And hereupon the {aid Zfher freely here in court 
remits to the ſaid Job the ſaid feveral ſums of 4os. and 317. 6. 84. 
in form aforeſaid found and awarded to the faid iber for her 
coſts and charges aforeſaid; therefore as to thofe coſts and charges 


let the ſaid bn be acquitted: arid go thereof without a day,” &c. 


The Defendant below having brought a writ of error, aſſigned 


for error; That the declaration af6refaid, and the matters therein 


. contained, are not ſufficiecit in law for the ſaid Eſther to have or 


maintain her aforeſiit action theteof againſt him to the extent for 


hie the judgment aforeſaid is given, nor ſupport or warrant the 


judgment fo as aforeſaid given in form aforeſaid; there is alſo 


2 this, to wit, that by the declaration aforeſaid, on which 
the ſuid judgment is given, no more than a debt of 2000. and 


A0 damages for the actibn thereof are claimed, and yet, by the 


revord'aforeſtid, it appears that by the judgment aforeſaid, in form 
aforeſaid given; it is adjudged that the ſaid E/ber recover againſt | 


the ald Joby, tet odly her ſaid debt of 20007 and allo g/. 107. for 
bet damages which ne had ſuſtained as well on occaſion of the 


_  Jdetaininig che fzid debt as for her coſts and charges by her about 


her ſuit in that Behalf expended, but alſo that the ſaid Efther re- 


cover againſt the ſaid Jab her damages to the amount of 111 /. 


13 4. aſſeſſed by the jury aforeſaid" on the within- mentioned 


inquiſuion, as the dithoges/ſuſtained-by the faid' Huber on occa- 
ſi.cons of the breach of the condition of the {aid writing obligatory 


4, 
"#788 Þ 


in the ſaid declaration mentioned, which ſaid debt and damages ſo 
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—— ſaid /Fopn, amount /in the HD 0, the He NN 


3228“. 37. Al., being a1 much greater ſum than cher full 
amount of the debt demanded and; the:damapes::laillvincthesſ aid 
deslaration and thereby ſought to he recovered}; therefore in that 
chens is manifeſt ertor: there is alſo error in this, to wit, that by 


afaręſaid is ęiven for the ſaid Huber againſt the ſaid Jou for greater 
2nd ther, ſums and to a larger amount than the fulbamqunt af the 
debt demanded, and all the damages laid in and by the declaration 
apr Rds therefor! e in that there, 18 manifeſt error; there is alſo 


enror in this, to wit, that there are two diſtinct judgments given. 


by che Court on the premiſes, notwithſtandingothe, firſt; 0% ſuen 
indgments purparts to be final z and there is allo error in: this, 


chatte does ndt appear in and by the ſuggeſtion made by the. ſaid 


Hieber, but that the {aid, abu Wilkinſon, and Robert Woodgate, or 
one of them, did transfer.and, pay to the faid X/her: the ſaid-ſtook 
in che ſaid indenture mentioned, at. the time therein manſion, 
according, to the form and effect of the ſaid condition 
Raulbly for the Plaintiff in error. If in the preſent, cafe the n 
fendant in error ig entering up judgment bas; deviated from the 
equrſe pointed out by the 8. & 9. Mill. 3. c. 11. he will be unable 
193 maintain, his, judg ment, notwithſtandi ag. he may be able to 
ſhe we that in this particular inſtance no injuſtiee will be done; for 
ſinge, the caſes of Roles v. Reſetuell, 5 J. N. 5 38. ande datdy 
v. Bern, 5 T. R. 636. the proviſions of the ſtatute of Mill. gi have 
been held to be qompulſory upon the parties. The gth / ſe im of 
that ſtatute conſiſts of two parts, applicable to this, ſubject. If ſirſt 
enacts, that if Judgment ſhall be given forqthe laintiff on 
murrer, or by oonfeſſton on mi ſdici, the Hlnintiff, may iſuggaſt 


breaches, and a writ mall iſſue to the Sheriff and the; Julgas-of | 


aſſize ſhall make, geturn thereof. te the; courtaH . whenee the 
ſame iſſued. It. then proceeds. to ſay, that in nge Defendant 
after ſuch judgments and before centigge abe 2 km0cGonrt the 


page and colts, execution, hall be ſtaxed. he words dg 


ment?, here, muſt be taken to mean the re 
v. dhe c law judgments The, awe therefore dots; pot 
enahle the party-atter having fieſt;obtained:his common lau jadg 
wen, to enterqa ſecand ie quitable Judgment, according to the eir- 
Vol., III. | 7R | | cumſtances 


the regard aforeſaid, it appears that the judgment aforeſaid, in form 
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1 of the cafe, but only to obtain an equitable execution 


upon the firſt judgment, ſuch judgment being reſtrained in its 
effect agaĩaſt the Defendant, by the finding of the jury upon the 
breaches, fuggeſted, It is incumbent on the party therefore, as 


often as he fis aggrieved to aſſign breaches, but not as often as he 
is aggrieved to enter up judgments ; and if the mode adopted by 


the Defendant in error ſhould prevail, the ſubſequent judgments, 
inſtead of reſtraining the firſt judgment, will only be cumulative, 


and give the party a right to ſo many executions in addition te 
that upon the firſt judgment. 


Ladwes conird. The argument for the Plaintiff in error rather 


5 to ſhew that the ſecond judgment is unneceſſary than that 


it is unjuſt: and indeed, as the Plaintiff in error only prays that 
the judgment may be reverſed, when in fact there are two judg- 
ments upon record, it may be objected that he is not very regular 


in the manner of appearing before the Court; for if it be uncertain 
to which. of the two judgments the writ of error applies, it is bad. 


The - Plaintiff below was entitled to rake his common law judg- 
ment notwithſtanding the 8 & 9 Mill. z. Goodwin v. Crowle, 
Cowp. 357. in which caſe Lord Mansfield ſays: The true con- 
ſtruction and ſubſtantial juſtiee of the act is, that the penalty ſhall 
not be levied in any caſe whatever; but the judgment in this caſe 
being upon demurrer, it muſt be as uſual to recover the debt;“ 
and he then proceeds to ſtate, that the time to make an applica- 
tion is when the party takes out execution for the whole penalty. 


Accordingly, in that caſe, the common law judgment which had 
been entered for the Plaintiff below was affirmed in error. This 


ſhews therefore, that the firſt judgment on this record is good; 
and ſhould the Court hold the ſecond judgment to be erroneous, 
their deciſion will not affect the validity of the firſt. The ſtatute 
of Will. 3. was paſſed to mitigate the rigour of the common law 
judgment. But it expreſsly ſays, that ſuch judgment ſhall ſtand as 
a ſecurity for future breaches. The Courts therefore are not pre- 
cluded from giving a ſecond judgment, but may follow what mode 
they pleaſe, provided they do that which is conſiſtent with the 
object that the legiſlature had in view. The fair implication 
therefore is, that the Court may regulate the common law judg- 


ment by giving to the party a ſecond judgment which may ſecure 
to him thoſe damages that bave been gſſeſſed. 


The writ of in- 
1 aAuiry 


— . 
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quiry is to be executed before the Chief Juſtice, and is to be 
returned to the court. Now for what purpoſe is this, unleſs it 
be for the ſame purpoſe for which all writs of inquiry are exe- 
euted and returned, namely, that the Court may give judgment 
upon it? Beſides, there is a dies datus to the party, that he may 
come to the court and receive judgment. The Defendant below 
has no reaſon to complain of this kind of proceeding, for it enables 
him to come to the court and move in arreſt of judgment before 
execution can be taken out, of which benefit he would be deprived 
if execution were iſſued immediately after the aſſeſſment of 
damages. It is true that Mr. Serjt. Williams in a note to 
the caſe of Gainsford v. Griffith, 1 Saund. P. 58. note 1. has given 
a precedent in a different form from that adopted in this 
caſe; but the practice has been to enter up the proceedings in 
caſes under the ſtatute of Mill. 3, according to the form purſued in 
this record; and in Trin. 40 Geo. 3. in a caſe of Jherwood v. Sed. 
don, error was aligned upon a record ſimilar to the preſent, and 
the judgment was affirmed though without argument. 

Cur, adv, wut, 

On this day the opinion of the Court was delivered by, 

Lord ALVANLEY Ch. J. In this caſe judgment having gone by 
default, and having been entered up for the debt and damages, 
together with the coſts, the Plaintiff below proceeded under the 
ſtatute of J. z. to ſuggeſt that the bond declared upon was a bond 
with a penalty conditioned for the performance of certain cove- 
nants, and that he had ſuſtained damage by the breach of thoſe 
covenants to the amount of 1115. 1 35. 44. The jury having found 
that he was ſo-damnified, upon the return of the inquiſition to the 
Court, the Plaintiff below inſtead of ſuing out execution for the 
ſum to which he was entitled, aſks the Court for a fecond judg- 
ment, not ſtating it to be in lieu of the firſt judgment, but only 
entering a remittitur as to the coſts. The firſt judgment therefore 
remains upon the record in full force. Upon this record errors 


have been aſſigned. I am ſorry to find that none of the courts - 


have ever been moved as to the proper mode of entering up 
Judgments under the ſtatute of WWilkam in caſes of this kind. At 
common law no doubt the party was entitled to take his judgment 
for the penalty in the bond, and the Defendant could only obtain 


relief {through the interpoſition of a court of equity, which would 
direct 


611 
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1804. direct an iſſue of guantum damnificatus, and prevent any execution 

" Was being enforced | for more than the damage actually ſuſtained, To 

12 | ayoid fo circuitous a mode of relief, and to afford to parties the 

HEAD. benefit of the above equitable execution, the ſtatute of Miliam was 
paſſed. Mr. Serjt. Williams, in his note to Gainsford v. Griffith, 
1 Saund. 58. has ſuggeſted a mode of entering up the proceedings 
upon record i in caſes where a party obtains judgment by default, 
ar upon demurrer, and is obliged to proceed under the ſtat. of 
William 3 ; 3 to which I ſee no objection. The only difficulty i in 
thoſe caſes reſpects the coſts of the inquiſition, which if he does 
not obtain he is in a worſe condition than he would have been 
before the ſtatute. Where the Defendant proceeds to iſſue i ia the 
firſt inſtance upon the breaches, this dificulty does not occur, for 
there the > poſtea r returned! is indorſed for the Plaintiff's full damages 
and coſts. Mr. Serjt. Williams recommends that in order to ob- 
viate that difficulty, the Judgment ſhould be ſuſpended till after 
the return of the inquiſition. That however has not been done 
here, and whatever inconvenience the Plaintiff below may ſuſtain, 
we cannot aſiſt him. We are of opinion that the ſecond judg- 
ment cannot ſtand; but we rather incline to think that if the coſts 
had not been remitted, the Court of King's Bench, upon motion 
might have ordered the maſter to tax thoſe colts, and then added 


them to the ſum to be levied under the execution. The judgment 


— tit — * "I I 
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ofthis Court therefore is, that the ſecond judgment, with the 
amercement be reverſed, and that the former judgment remain 
unimpeached. Nuke 0 

Judgment accordingly. 
4 , . [359 #1 | . 4. 5 4471 4 W 
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A ſhip being TNDEBITATPS AsSUMPSIT. . The firſt count of the declaration 


an danger, 10 CC 

ME bo. for © the falvage of a certain ſhip called the Betſy, and cargo 
778 part Of goods, wares, and merchandizes of the Defendant, wherewith 
0 crew 


having made the ſaid ſhip was then laden, which ſaid ſhip and cargo had before 
their eſcape, 
2 we deen. that time ſtruck and ſtranded i in a certain place called Chichefter 
at the requeſt 
of the reſt of the crew, took the command and brought the ſhip ſaſe to port. The merits as the paſſenger 
in ſaving the ſhip were acknowledged by the owner in a letter to one of the underwriters, wherein he 


expreſſed his defire to make him a compenſation, Held that the paſſepger was entitled io lue the owner 
for ſalvage. 


9 
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Shoals; and was then and there ſaved wa ſafely delivered to the 
Defendant by the Plaintiff, to wit, at,“ Sc. The ſecond count was 
for work and labour i in and about the tee and preſerving, and 
ſafely delivering to the Defendant the ſaid ſhip and cargo ſo ſtruck 
ad ſtranded as aforeſaid. There was a third count for work and 


labour re and a fourth upon a quantum merutt for the 


TATE 

The caſe was tried before Lord Alvanley Ch. J. and a ſpecial 
jury at the Guiluball Siitings after laſt Michaclmas Term, when it 
appeared that the Plaintiff, who had been a captain in the merchants? 
ſervice, went out as a free palſenger on board the Bet/ey, of which 
the Defendant was owner, on a voyage from Graveſend to Saint 
Mitts; that ſhe left the Downs on the 15th of April, and ſoon after 

ſtruck on the rocks off Chichefter ; that the ſhip being in apparent 


danger, the captain of the ſhip got into the pinnace, and with 


three of the crew made his eſcape ; that at this time the pilot was 
drunk, and the mate, together with the reſt of the crew, requeſting 
the Plaintiff to take charge of the ſhip, he did ſo, and immediately 
gave the neceſſary orders, and was obeyed by all perſons on board 
as captain; that when he firſt took the command the pilot was 
about to let go the anchor, by which the {hip would probably have 
been loſt, but was prevented by the interference of the Plaintiff; 


and that the Plaintiff brought the ſhip ſafe. into Ram/zate harbour. 


Two letters from the Defendant to one of the underwriters were 
read in evidence, in both of which he expreſſed his belief that the 
Plaintiff had been the means of ſaving the ſhip, and that in the 
account of the general average given in by bis broker he had put 


down aol. as the leaſt poſſible ſum which could be given to the 


Plaintiff by way of compenſation, but that whatever more might 
be allowed to him would afford him ſatisfaction. It was objected, 
that under the above circumſtances the Plaintiff was not entitled to 
claim for ſalvage, and his Lordſhip rather inclined to that opinion, 


but direQed the j Jury to conſider what compenſation the Plaintift 
was entitled to. The jury found that the Plaintiff, after the deſer- 


tion of the ſhip by the captain, took upon himſelf the care and 


management of the ſhip, which would have been loſt but for his 


exertions, and gave a verdict for 400ʃ. 

| Eafly in the term a rule n# for a new trial was moved for, 

iſ on the ground that the Plaintiff, under the circumſtances of 
Vo. III. 78 this 
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this caſe, was: not entitled to recover any thing; aud 8 
the ground of the jury having given too latge a compenſation to 
the Plaintiff, ſuppoſing him entitled to recover any things and 
the rule having heen granted on the firft ground only, 

Subepherd and Heywood Serjts. now ſhewed eauſe. To the ex- 
erntions of the Plaintiff muſt be altogether aſcribed-the preſerva- 
tion of the ſhip; the only queſtion therefore will be, Whether he 
did more than as a paſſenger he was bound to do, and if he did, 


whether ſuch ſervices entitle him at law to any compenſation? If 
it be cantended, that becaufe the Plaintiff was a paſſenger he is not 


entitled to ſalvage, the opinion of Sir I. Scott may be referred to, 
who, in The Two Friends, 1 Rob. Adm. Nep. pi 2Bg., expreſsly 
awarded an higher rate of ſalvage to a perſon becauſe he was merely 
a paſſenger and not an ordinary ſeaman. In The Beaver, 3 Rob. 


Adm. Rep..292:, Sir W Scott, in apportioning the ſalvage, con- 
Aiders how far the perſon there claiming had embarked his ſer- 


vices beyond what his duty called upon him to do, and rewards 


bim accordingly. The principle of that deciſion applies to the 


preſent caſe; for it cannot be denied that the Plaintiff, in his 


endeavours to ſave the ſhip, went beyond what his duty called 


upon him to perform. Aud in The Jaſepb Harvey, 1 Rob. Adm. 


Rep. 306.-8ir W. Scott ſays, It may be in an extraordinary caſe 
diffieult to diſtinguiſh a caſe of pilotage from a caſe of falvage 


properly ſo called; for it is poſſible that the ſafe conduct of a ſhip 
into port under circumſtances of extreme danger and perſonal ex- 
rente exalt a pilotage ſervice into ſomething of a fal vage ter- 

Here the Plaintiff conducted the ſhip into port under cir- 
1 of extreme danger and perſonal exertion, his ſituation 
on board the ſhip not calling upon him to riſk either. If it be faid that 


ſalvage only extends to thoſe who come from the ſhore, or at leaſt 


from à ſituation of ſafety, and not to thoſe ho being on board the 
ſhip exert themſelves to ſave both themſelves and the ſhip, no 
fuch diſtinclion is to be found either in the laws of Rhodes or 


Oleron, nor does the language of the old ſtatutes point at it. In 


Beater Lex Mere: p. 131. ſalvage is called an allowance for ſav- 
ing the ſliip or cargo from tlie dangers of thieves, pirates, or other 


perils. And in Vin. Ab. tit. Satvage, the laws of Oleron and the 


| laws of Rhodes are referred to, from which it appears, that in caſe 
al 1 of the ſhip to n thoſe who ſave part of the 
Cargo 
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cargo with themſelves are entitled to ſalvage. From whence it 
may be collected that thofe on board the ſhip, as well as thoſe who 
come to the-{hip, may claim falvage. 
_ © Gockell, Bayley, and Beff, Serjts. contra. If the Plaintiff be enti- 
tled to recover, every other perſon on board who aſſiſted him in 
conducting the ſhip into port is equally entitled. By his exertions 
the Plaintiff has undoubtedly rendered the Defendant a conſider- 
able ſervice, but the queſtion is, Whether it be a ſervice for which 
he is entitled to a pecuniary compenſation? A man who drains 
his own lands, and thereby benelits the lands of his neighbour, can 
demand no compenſation for ſuch a benefit. The caſe of the paſ- 
| ſenger in T, he Two Friends differs from this, becauſe there was a 
recapture; now with capture the duty of every nerſon on board 
ends; recapture therefore is always ſomething «/r2 the duty of 


thole who are engaged i in it. But in caſes of extreme peril it is 


the duty of every perſon on board to aſſiſt in faving the ſhip. If 
the plaintiff be not entitled to recover as for ſalvage, he cannot 
recover as for work and labour done; for though the law implies 
a promiſe to pay where a benefit has been conferred at the loſs or 
riſk of a third perſon, yet that is only where the benefit reſults ſolely 
to the perſon charged, without any participation of the party charg- 
ing. Here the Plaintiff was benefited by the r thy ſaved as 
well as the Defendant. 

After argument the caſe ſtood over till the next PRs when the 
learned Judges delivered their opinions. 

Lord ALVANLEY Ch. J. (after ſtating the caſe), The queſtion 
I Whetherithe Plaintiff in this action be entitled to recover any 
thing? I was rather ſurpriſed to hear it contended, that when the 
perſon, who had the command of the ſhip had deſerted her, the 
Plaintiff, who was a mere paſſenger, was bound to interfere for her 
ſafety. The crew indeed ought not to deſert the ſhip ſo long as 
they can poſſibly remain on board, and if the mate in this caſe had 
ſaved the ſhip by doing what the Plaintiff did, he would not have 
been entitled to claim a compenſation in the nature of ſalvage. I 
do not go the length of ſaying, that a paſſenger who is found on 
board in time of danger is to do nothing; he muſt do works of 
neceſſity, for the preſervation of the lives of all on board. But 
here the Plaintiff did more than be was called upon by his duty 
to perform; for when he :oοk upon himſelf the direction of the 


2 been 


chip he made himſelf reſponſible 3 in the ſame manner as if he had 
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1804. been maſter. This he was under no obligation to do. In ſum- 
een e ming up this caſe to the jury I ſtated to them, that this was not 
Watices, literally a caſe of ſalvage, but I have ſince been induced to alter that 
| opinion, particularly by what is reported to have fallen from Sir 
W. Scott, 1 Robinſon's Admiralty Rep. p. 306. reſpecting the claim of 
a pilot praying ſalvage ; for he there ſays, it may be in an ex- 
traordinary caſe difficult to diſtinguiſh a caſe of pilotage from a 
caſe of ſalvage properly ſo called; for it is poſſible that the ſafe 
conduct of a ſhip into a port under circumſtances of extreme Can- 
ger and perfonal exertion may exalt a pilotage ſervice into ſome- 
thing of a ſalvage ſervice.” Suppoſe a tempeſt ſhould ariſe while 
the pilot is on board, and he ſhould go off in a boat to the ſhore 
to fetch hands, and ſhould riſk his life for the ſafety of the ſhip in 
a manner different from that which his duty as a pilot required : 
in ſuch caſe it ſeems to me that he would be entitled to a compen- 
ſation in the nature of ſalvage, and I am glad that Sir . Scott ap- 
pears to entertain the ſame opinion. Without entering iato the 
-diſtinQions reſpecting the duties incumbent on a paſſenger in par- 
ticular-caſes, I think, that if he goes beyond thoſe duties he is 
entitled to a reward in the ſame manner as any other perſon. In 
this caſe the plaintiff did not act as a paſſenger when he took upon 
bimſelf the direction of the ſhip; he did more than was required 
of him in that ſituation, and having ſaved the ſhip by his exer- 
tions is entitled to retain his verdict in this action. 
Harn J. My Lord has entered ſo fully into this caſe that it 
will-not be neceſſary for me to make many obſervations. The. 
character of a paſſenger differs materially from that of a ſeaman or 
-one/of the crew. The paſſenger, in conſideration of an under- 
taking from the maſter to give him” a paſſage, contracts to pay a 
ſum of money; all the reſidue of the contract is in his favour ; 
the maſter is bound to carry him to his place of deſtination, 
but the paſſenger may give up his paſſage if he pleaſes, and 
quit the ſhip,” unleſs under very particular circumſtances. If in- 
deed the ſhip be attacked he muſt defend it, and he will be en- 
titled to prize-money. But if the ſhip be in ſuch diſtreſs that ſhe 
can only make her way by pumping, it is the duty of the crew 
to keep her alive until ſhe arrive at a place of ſafety ;' yet if the 
paſſenger meet with another ſhip at ſea he is at- liberty to abandon 
hat on board of which he has taken his paſſage. So here the 
bad n off? ant 'y | | Plaintiff, 
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Plaintiff if he had pleaſed, might have gone aſhore., . It, dges. not 
appear that the weather was ſtormy, or that there was any other 
circumſtance to prevent him. The merits of the Plaintiff were ex- 
preſsly recognized in a letter from the Defendant, who acknox⸗ 
ledged that the ſhip was ſaved by his (kill, It toms to me there- 
fore, to be the ſame as if he had given expreſs orders to the Plaintiff 
for his conduct. Omnis ratibabitio retro—trabitur et mandato priori 
aquiparatur, Tam therefore clearly of opinion the Plaintiff is 
entitled to his verdict. 

Rooks J. Under the ſpecial Ata üd so of this caſe, 1 think 


the Plaintiff is entitled to recover. The Plaintiff, who was a 


mere paſſenger, might have gone on ſhore in the boat without 
| danger, but being deſired by the mate and all the crew to ſtay and 
take the command of the ſhip, he did ſo. This may be conſidered 
as a retainer by the only perſons who were the agents of the 


owners at the time. When he comes on ſhore, one of the owners 


recognizes his conduct and approves of all that he has done. On 
this ſpecial ground L 3 am clearly of opinion that this pn may 
be of. ag 


Rule diſcharged. 


7, Harwoop and Another, Executors, . ll . 3 
N the laft day of laft gens as! was edle abſolute on the 
„ motion of Williams Serjt. for ſtaying all. proceedings in this 
action, on the ground of the cauſe of action being only 14, 15. 64. 
and therefore not fit to be entertained, in this Court, the Plaintiffs 
baving their, remedy in the county court. Early 1 in this Term a 
rule a a % was obtained. for Gicharging t the above rule, and affidavits 
were filed to-ſhew that the! action nt commenced, againſt the 
'Defendant who relided at Latte fall ut in Leicgfterſbire, for the value 
| of ſome caſks, i in which the Plaintiffs” teſtator had, according to 
the Defendant J order, ſent down ſome liquor by a carrier named 
by the Defendant, and for which caſks he refuſed to pay, though 
the account f for the liquor had been ſettled by him; and it was 
thereupon inſiſted that the. cauſe of actigp. being complete by the 
delivery to the carrier in London, no action could be maintained in 


617 
Bog, 
" FI 


Vs 
WALTERS 


. 


Feb. gth. 


A. delivered 
goods under 
the value of 
40s. to a 
carrier in 
London pur- 
ſuant to an 
order from 
B. reſident 
in Leiceſſer- 


Hire, and B. 


received the 
goods in the 
latter county. 
Held that no 
action for 
the goods 
could be 

mai ntaired 
in the county 
court of Lei- 


ceſterſhire, 


'and that the 
court of | 


Common Pleas 


thereford could not 10 procetdings i in an action commenced in that Court. 


the 


— — _ — — — — * — _ 
— 5 
3 _— — a- Lo <—_> _ - 
- 4 — — 
1 Þ 
3 — — — - 
oy 


ä —— - — 2 h 
- 8 — 5 - = 
—— AN cnt — ³˙—F C — — — = 


— — E 


—k — 1 * — 2 
— — — N . — . * => * og 
= W — ——____{ 


— — ͤ—— — — — — 
. = + HE + + 
——— 82 


K — 2 


K A eee. 6: 


0 = - p . — 9 — —— 
1 —— tc es A CIS abs BS Ln . ell. .<tios - — a. 


— * * 
— — 


r p 


—ͤ—— — - — — — — 


— 2 
. + —— ww 


=o — 
- — — 


Lestur. 


- CASES. IN HILARY TERM: - 


FOO court of Leiceflerſhire, the only county, pag en 
the Defendant, from his reſidence, was liable to be ſummoned. 
1 Againſt that rule Willzams Serjt. now ſhewed cauſe. The 


ſeveral caſes of Stean 12 Holmes, 2 2 Bl. 7 54. Kennard v. Jones, 


47. R. 495, and Wellington v. Arlers, 5 7. R. 64., are deciſive 
authorities to ſhew that the ſuperior courts will not entertain 
actions for ſuch trifling ſums as that ſued for in this caſe. Admit- 


ting the principle laid down in the ſeveral caſes of Welſb v. 7. rote, 


2 H. BI. 29., Tubb v. Woodward, 6 T. R. 175., Buſby v. Fearon, 
8 T. R. 235, and Smith v. O Kelly (a), that where the Plaintiff 
cannot ſue in the county court, he may bring his action in the 
ſuperior courts, however ſmall the debt may be, ſtill they do no: 
apply to this caſe ; for here, though the legal delivery of the caſks in 
queſtion. (at leaſt as to many purpoſes) took place in London, yet the 
actual delivery to the Defendant at Luttenſball having completed 
the Plaintiff's right of action in Leicgſterſbire, he might have ſum- 


moned the Defendant to the county court there. If ſo the appli- 
cation to this Court to ſtay ee was well founded, and this 


rule muſt be diſcharged. 

Shepherd Serjt. in ſupport of the rule. The odds which are 
the ſubject of the preſent action being delivered to the carrier in 
London, the cauſe of action was complete there; indeed ſo much 


ſo, that if they had been embezzled by the carrier before he 
quitted London, or had been loſt by bim there, he would have 
been liable to the Defendant. It then the right of adtion were com- 


rr 


plete by delivery | to the carrier in Longon, the ſubſequent arrival 
of the goods 1 in Leiceſterſhire to the Defendant could not alter the 


> "I for ir did” not give him a new tight of action. In Smith 


v. Of Kelly, this Court refuſed to interfere, on, the ground that the 
cauſe of action having ariſen at Newmarket, the Defendant could 


not be ſummoned to the county court in Middle eſex. Now in this 

caſe the ſale and delivery i in London . to the carrier who was the 
: agent of the Defendant, completed the Plaintiff - cauſe. of adtion! in 
London, and no ſubſequent actual delivery to the Defendant. him- 
ſelf in Leicefterſbire conld take the cauſe of action out of that equnty 
where it was once complete. 


HEATH J. intimated that. authorities were to be found i in the 


: books, to ſhew. that where g9ods a are ſent from one | county. into 
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from wheiice they are ſent, and not in chat (here te yar dend Pe 
vered ; and e obſerved, that the right. to ſlop in Hutu, Which 2 1 
was an anomalous right introduced from covirts of equity, esd Lees 
make no difference in the principle of law. 7 Court w ilnidg 
to examine "thoſe authorities, deſired that tue matter might ſtand 
over. | | fy; 
And now Lord ene Ch. 7 ſaid, We have looked 1 into the 
caſes relating to inferior juriſdictions, and are convinced, though 
not without regret, that we cannot put a ſtop to the Plaintiff g 
| proceeding i in this action, becauſe the Plaintiff's cauſe of action did 
not ſo originate as to give the county court of Lercefter/hire juriſ- 
dition. I rather think the whole cauſe of action muſt ariſe 
within the Juriſdiction of the inferior court, to enable a party to 
proceed in that court. Now that cannot be contended in this 
caſe. Indeed my brothers are of opinion that the goods which are 
the ſubject of this action were both ſold and delivered in London. 
Unqueſtionably they were bargained for and ſold .in a ſhop ia 
London ; part therefore if not the whole of the contract aroſe 
there. There can be no doubt that the moment the goods were 
delivered to the carrier in London, the Plaintiff's teſtator might 
have commenced his action. Can we decide then that there was 
a period at which the ſuit might have been well commenced in 
Lindon, and not have been liable to be ſtopped by the- interference 
of the Court; and yet that by the ſubſequent event of the aQual 
delivery to the Defendant in Leicefterſpire, we are authorized to 
* the „ 


Rule abſolute for diſcharging the former rule 
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Ttirs was a cafe from the Court of Chancery. 


Deviſe to LG oh . 5 | 
mw 7 James Poole, by his will bearing date the 6th February 1784, 


bis wife be- pave and deviſed his freehold and copyhold eſtates in the words fol. 
gotten or to | F | 


be begotten lowing: item, All my freehold and copyhold eſtates called Blakelow, 
for uſe, 7e- within the manor and foreſt of Macclesfield in the county of Cheſter, 


mainder to * $3 Ne” | 

CENTS Gon and all other my real eſtate whatſoever and whereſoever, and of what 
nogent re- nature or kind ſoever that I ſhall die poſſeſſed of, or entitled unto 
maingers; | | | | , 5 | Ort 
remainder co at the time of my deceaſe, in poſſeſſion, reverſion, remainder, or 


| e of expectancy, I. give, deviſe and bequeath unto Fohn Davenport 


— 5 lon and John Ediſon, and their heirs; to the uſe of them and their 
>. 8 heirs upon truſt, for the ſevetal uſes, intents and purpoſes herein- 
as the elder ; A | 1 bar a 2 bps f . 
of ſuch ſons after mentioned and declared of and concerning the ſame (that is 


d the heirs ©. | * n 
re, bis ” lay), in truſt, that they receive and take the rents and profits of 
body ſhall 7 2 tf 14 | | Mn 
„ ſaid eſtate, for the — and benefit of my firſt ſon by Lucy 
preferred N 2810 | to te _ A 77 
po. wife, | begotten or t | begotren, during his life; and alſo 
before te upon truſt to preſerve the contingent remainders from being de- 
younger and | 


de heit feated or deſtroyed, and after his deceaſe in truſt for the ſeveral 
body; . beits male of ſuck firſt ſon lawfully iſſuing, ſo as the elder of ſuch 
 maiadert0 ſons, and the heirs male of his body, ſhall-al ways be preferred and 


20, 3d, 4th, take before! the younger and the heirs male of his body, and for 
every other want of ſuch iſſue, in truſt for my ſecond; third and fourth, and all 
on and ſors and every other ſon and-ſong for their ſeveral reſpective lives; and 


for their 

* — gh alſo upon truſt to preſerve the contingent remainders from being 
lives; re- Cdefeated-or deſtroyed; and after their ſeveral deceaſes in truſt for 
mainder to 4 . 257 8 , , 

truſtees, and the ſeveral heirs male of their ſeveral and reſpective bodies law- 


2 2 fully iſſuing, ſo as the elder of ſuch ſons, and the heirs male of his 


maincert9. body, ſhall be always preferred and take before the younger of the 
bali male fame ſons, and the heirs male of his or their body and bodies, and 
OT their FEAT > a e 


ſeveral | | 9 
and reſpective bodies lawfully iſſuing, ſo as the elder of ſuch hn, and the heirs male of his body, ſhall 


be always preferred and take before the younger of the ſame ſone, and the heirs male of bis and their 
body and bodies; remainder to the tefta:or's firſt and other daughters for their lives; remaind-r to 
truſtees, &c. remainder to the ſeveral heirs of their ſeveral and reſpective bodies lawfully iſſuing, ſo a: the 
elder of ſuch daugb/ers, and the heirs male of her body, ſhall always be preferred and take before the 
younger of the {ame davghters, and the heirs male of her and their body and bodies. There were other 
clauſes in the will, by which after giving an eſtate for life to the firſt taker, the teſtator limited to truſtees, 
c.; remainder to the firſt and other /ons of ſach firſt taker, and the heirs of their bodies, ſo as the elder 
of ſoch ſons, and the heirs of their bodies, ſhould always be preferred before the younger of the ſame 
ons and the heirs male of their bodies. Held that the firſt ſon of the teſtator took an eſtate tail. 


for 


— 
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for want of ſuch iſſue in truſt for my firſt daughter, and every 
other my daughter and daughters for their ſeveral and reſpective 


debts of any huſband they may any of them marry; and alſo 
upon truſt to preſerve the contingent remainders from being de- 
feated and deſtroyed ; and from and after their ſeveral deceaſes, in 
truſt for the ſeveral heirs male of their ſeveral and reſpective 
bodies lawfully iſſuing, ſo as the elder of ſuch daughters and the 
heirs male of her body, ſhall always be preferred and take before 
the younger of the ſame daughters, and the heirs male of her and 
their body and bodies. And I do hereby empower ſuch perſons 
as ſhall be entitled to the poſſeſſion of my ſaid eſtates, to ſettle by 
way of joimure upon any woman with whom they may marry, 
any part of ſuch eſtates not exceeding the value of 500!. fer annum. 
And I do hereby direct that my eldeſt ſon ſhall not be entitled to 
the poſſeſſion of my real or- perſonal eſtate till he attain the age of 
27 years; but I hereby empower my executors, at their diſeretion, 
to allow any ſum for his maintenance and education not to exceed 
zool. per annum, till he attain the age of 21 years, and from 
that time to pay to my faid {on the ſum of 500/. per annum till 
he attain the age of 25 years, and from that time the ſum of 1000/. 
per annum till he attain the ſaid age of 27 years. Item, all my 
freehold and copyhold eſtate, and all other my real eſtate what- 
foever and whereſoever, and of what nature or kind foever, that I 
ſhall die poſſeſſed of or entitled unto at the time of my deceaſe, in 
poſſeſſion, reverſion, remainder or expectancy, and all the reſt, 
reſidue and remainder of my perſonal eſtate, and every part and 
parcel thereof, after payment of my debts and legacies laſt men- 
tioned, in failure of ſuch iſſue by me as aforeſaid, and not other- 
wiſe, I do hereby give, deviſe, and bequeath the intereſt, rents, 
and profits of the lame, and every part and parcel thereof, unto 
the ſaid John Davenport and Febn Edſon and their heirs, to the 
ule of them and their heirs, ſubject to the annuities by me hereby 
given, in truſt that they lay out and inveſt my ſaid perſonal eſtate 


hereditaments in England or Wales in their names as aforeſaid, to 
the uſe of them and their heirs, in truſt to and for the ſeveral uſes, 
intereſts, and. purpoſes hereinafter-mentioned of and concerning 
the ſame, that i is to ſay,) upon truſt that they permit and ſuffer 
my nephew Thomas Poole, now reſiding in the Eaſt Indies, fon of 


lives, for their ſeveral ſole and ſeparate uſe, free from the powervr 


in the purchaſe of freehold or copyhold lands, tenements and 


bi > | | 7U my 
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my nephew Fobn Poole, to receive and take the reats and profits 
of all and every my ſaid eſtates, for and during, his life, ſubject to 
and chargeable with the payment of an annuity of 2001. per annum 


to his father - the ſaid Joh Poole during his natural life, payable 
quarterly; and alſo upon truſt to preſerve the contingent remain- 


ders hereinafter limited, and after his deceaſe, in truſt to permit 
my nephew Anderton Poole, fon of my late brother Fo/cþb Poole, 


to receive and take the rents and profits of my ſaid eſtate for his 


life, ſubject to the ſaid annuities; and alſo, upon truſt to preſerve 
the contingent remainders hereinafter limited; and aſter his deceaſe 
in truſt for the firſt and every other ſon and ſons of the body of 


the ſaid Anderton Poole, lawfully to be begotten, ſucceſſively as 


they ſhall be in priority of birth and ſeniority of age, and the 
ſeveral heirs of their reſpective bodies lawfully iſſuing, ſo as the 
elder of ſuch ſons, and the heirs of his body, ſhall always be pre- 
ferred and take before the younger of the ſaid ſons, and the heirs 
of his and their bodies; and for want of ſuch iſſue, in truſt to per- 


mit and ſuffer the ſaid James Poole, ſon of my late brother Fo/eþb 
Poole, to receive and take the rents and profits of my ſaid eſtates 


for his life, ſubject to the ſaid annuities ; and alſo to preſerve the 


contingent remainders hereinafter limited; and after his deceaſe, 
in truſt for the firſt and every other fon and ſons of the body of 
the ſaid James Poole, lawfully to be begotten, ſucceſſively as they 
ſhall be in priority of birth, and ſeniority of age, and the ſeveral 
heirs of their reſpective bodies lawfully ifſuing, ſo as the elder of 
fuch ſons, and the heirs of his body, ſhall always be preferred and 
take before the younger of the ſame ſons, and the heirs of his and 
their bodies; and for want of ſuch ifſue; to Fobn Poole Mair, ſon 
of my neice Elizabeth Mair, and his heirs for ever.” The teſtator 


afterwards died without having revoked or altered his will. He 


left 'Fobn'Poole his only fon and heir at law, then an infant under 
the age of 21 years, and one daughter. The ſaid Jh Poole, the 


teſtator's ſon, has attained the age of 27 years. The teſtator's 


e eſtates were duly ſurrendered by him to the uſe of his 


Will, 170 


The een was, . What eſtate Jobe Pool, the ſon of the teſ- 
tator, took under the will of the teſtator? 
Milliam, Serjt. for the plaintiff, was deſired by the Court to ar- 
gue this caſe as if the limitations in diſpute had created legal 
eſtates. 
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eſtates. 49 Poole the Plaintiff took an eſtate tail. The limitation 


ohn Poole in this caſe. amounts to nothing more than a deviſe 
to 4s for life, remainder to truſtees to preſerve contingent re- 
mainders, remainder to the heirs male of his body, and for want 
of fuch iffue then over. For the words “ fo as the elder of ſuch 
ſons and the heirs male of his body ſhall always be preferred and 
take before the younger and the heirs male of his body,” are no- 
thing more than-the law would have implied ; for the ſons of every 


tenant in tail take by priority of birth and ſeniority of age. Zx- 


prefſio eorum que tacite inſunt nihil operatur. Had theſe unne- 
ceſſary words been omitted ohn Poole would clearly have taken 
an eſtate tail, notwithſtanding the expreſs limitation to him for 
life, with remainder to truſtees. Sayer v. Maſterman, Ambl. 344. 
Mrigbt v. Pearfon, Ambl. 358. Auſtin v. Taylor, Ambl. 3476. and 
Jones v. Morgen, 1 Bro. Chanc. Caf. 206. It is clear that the teſtator 
did not intend the eſtate to go over ſo long as there ſhould be iſſue 
of his ſon John Poole, But if the iſſue of Juhu Poole were to take 
as purchaſers, then if John Poole had had a ſon, and that fon had 
died leaving a fon, the eſtate upon the death of Fobn Poole would 
have gone over to the daughter of the teſtator. The cafe of Ro- 
binſon v. Robinſon, 1 Bur. 38. ſhews the extent to which Courts wilt 
go in giving an eſtate tail, in order to effeQuate the general inten- 
tion of a teſtator; and alſo Doe d. Dodſon v. Grew, 2 Will. 322. 
Thoſe two caſes are recogniſed, and the principle upon which they 
proceeded was ated upon in Doe d. Candler v. Smith, 7 T. R. 531. 

and Doe d. Cock v. Cooper, 1 Eaft, 229. It is remarkable, that in 
the ſubſequent deviſe to Anderton Poole for life, the teſtator, after 


the limitation to truſtees to preſerve contingent remainders, ex- 


preſsly limits the eſtate to the firſt and every other“ ſon and ſons” 
of the body of the ſaid A. Poole in the uſual manner; when there- 
fore he wiſhed to give an eſtate for life and deſignate the ſubſe- 
quent takers, it is evident that he knew how to expreſs himſelf. 
The caſe of Goodlitle d. Soeet v. Herring, 1 Eaft, 264, which may 
perhaps be' urged as an authority againſt the Plaintiff, is very diſ- 
tmguiſhable from this; for the teſtator there employed words which 
very plainly ſhewed that he meant to uſe the words © heirs male of 
the body” in the ſenſe of ſons, and not in their uſual ſenſe; and it 
was therefore holden, upon the authority of Lowe v. Davis, 2 Ld. 
Rape. ' 56 1. that as the teſtator had explained the meaning of the 
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admit that the words x heirs male of his body, if unexplained, 
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word © heirs,” by ſubſequent expreſſions, that word muſt be taken 
in the ſenſe which he had aſſigned to it. But in the preſent caſe 
there are no words to denote an intention to uſe the words © heirs 
of the body“ in a different ſenſe from that which the law puts 
upon them. In the limitation to the ſecond; third, and other ſons, 
it is obvious that the words“ ſuch ſons” refer to thoſe ſecond, 
third, and other ſons, and not to the heirs of the body of. thoſe 
ſons; under that part of the deviſe therefore thoſe ſons muſt have 
taken an eſtate tail; and as it cannot be contended that the limita- 
tion to the firſt ſon is to be conſtrued differently from the limita- 
tion to the other ſons, he muſt alſo take an eſtate tail, though the 
words“ ſons” in the plural number, which follows the limitation 
to him, does not ſeem" to have any appropriate application. The 
expreſſion “ ſo as the elder-of ſuch ſons,” Fc: appears to have been 
inſerted by ſome miſtake in the firſt limitation, as one ſon only had 
been mentioned, though the ſame expreſſion has an appropriate 
application in the limitation which follows. 

Lens Serjt. contrd. It may be admitted as a general rule, that 
neither the deviſe of an expreſs eſtate for life to the firſt taker, nor 
the interpoſition of a deviſe to truſtees to preſerve contingent re- 
mainders, if followed by a deviſe to the heirs male of the body of 
the firſt taker, will prevent him from taking an eſtate tail. It is 
not neceſſary therefore to comment upon any of the caſes which 
have been cited to this point. The only queſtion, here is, Whether 
the words“ heirs male of the body“ have not been ſo explained by 
the teſtator that they muſt in this will be conſtrued to mean firſt and 
other ſons. The caſes of Lowe v. Davis and Goodlitle v. Herring 


import an eſtate tail, but eſtabliſh, this further rule, that if the 
teſtator appear to have put a different ſenſe upon them by uſing 
them as ſynonimous to ſon or ſons, the ſenſe ſo put upon them 
muſt prevail, Here the teſtator in his deviſe; to his firſt ſon and 
the heirs male of his body applies the words © ſuch ſons” to heirs | 
male of his body, there being no other antecedent to which ( 


thoſe words can be applied; he, therefore conſiders the latter ex- : 
preſſion as ſynonimous with the former; and having put this ſenſe 
upon it, the Court muſt take it in that ſenſe. Unleſs therefore that t 
part of the firſt deviſe be rejected reſpecting the preference of 1 
the elder to the younger ſons, the Court mult take the teſtator b 


to have given only an eſtate for life to Jobn Poole, with re- 
T3. us mainder 
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any ground upon which theſe words can be rejected; for before 
this can be done, it ought to be ſhewn that they are inconſiſtent 
with the reſt of the will. It may be ſaid indeed, that under the words, 
of deviſe to the ſecond, third and other ſons, thoſe ſons would take 
an eſtate tail, ſince the words“ ſuch ſons,” which follow in that 
deviſe, are not applicable to the heirs male of the body of thoſe 
ſons, but to the ſons themſelves. But it is a general rule, that 
| where the teſtator has affixed a definite meaning to any particular 
expreſſion, that meaning mult prevail until he ſhews an intention 
to deſert it. As therefore the teſtator has ſhewn an intention in 
the preceding clauſe to uſe the words © heirs male of the body” 
in the ſenſe of ſons, the lame meaning muſt be given to the ſame 
words 1 in this clauſe. 
On this day the opinion of the Court was delivered by 
Lord ALVANLEY Ch. J. In giving our opinion upon this caſe, 
we ſhall conſider the ſeveral deviſes in the will of James Poole as 
if they had been deviſes of legal inſtead of equitable eſtates; in 
| ſhort, as if they had been to the uſe of the ſeveral deviſees inſtead 
of being deviſes in truſt for the ſeveral deviſees, and had therefore 
conveyed immediate legal eſtates to the ſeveral perſons ſpecified. 
The firſt limitation in the will is for the uſe of his firſt ſon by his 
wife Lucy, begotten or 'to be begotten, for and: during his life, 


death of ſuch firſt ſon, to“ the ſeveral heirs male of ſuch firſt ſon 
lawfully iſſuing, ſo as the elder of ſuch /ons, and the heirs male 
of his body, ſhall always be preferred and take before the younger 
and the heirs male of his body.” The firſt part of this limitation 
is to the firſt ſon only of the teſtator for his life, not comprizing 
any other ſons. So that the words “ ſuch ſons” uſed in the ſub- 
ſequent part of the ſame limitation, can only apply to the heirs 
male of the body of his firſt ſon. The teſtator then proceeds to 
deviſe, for want of ſuch iſſue, to his ſecond, third, fourth, and 
all and every other ſon and ſons for their reſpective lives, then 
in truſt to preſerve contingent remainders, and after their reſpec- 
tive deceaſes, to the heirs male of their reſpective bodies lawfully 
iſſuing, * ſo as the elder of ſuch ſons, and the heirs male of his 
body, ſhall always be preferred and take before the younger of the 
lame ſons, and the heirs male of his or their body or bodies.” 

7 2 3 | Ws 1 Now 


mainder to his ſons in ſucceſſion as purchaſers. Nor is there 
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Now in this ſecond limitation it is perfectly clear chat the words 
e {ſuch ſons” can only refer to the ſons of the teſtator, for there is 
nothing in that limitation to which thoſe words can relate, except 
thoſe very ſons whom he had before mentioned in the plural 
number. This deviſe therefore is the ſame in effect as that in 
Bag ſhaw v. Spencer, 2 Alk. 246. 570. The teſtator then proceeds 
to the limitations in favour of his daughters, and after giving them 
eſtates for life, with remainder to truſtees to preſerve contin— 
gent remainders, remainder to the heirs male of the bodies of his 
daughters, provides that the elder of his daughters and the heirs 


male of her body ſhould be preferred to the younger and the 


heirs male of their, bodies. After ſome intermediate proviſions 
reſpecting the eſtates deviſed, the teſtator, on failure of ſuch iſſue 
as before mentioned, deviſes to his nephew Thomas Poole, then 
reſiding in the £ off Indies, for life, then to truſtees, to preſerve 
contingent remainders, then to his nephew Anderton Poole for 
life, then to truſtees to preſerve contingent remainders, and after 
the death of Anderton Poole, to the firſt and every other ſon and 
{ons of the body of Anderton Poole lawfully to be begotten, ſuc- 
ceſſively as they ſhall be in priority of birth and ſeniority of age, 
and the ſeveral heirs of their reſpective bodies lawfully iſſuing, 
ſo as the elder of ſuch ſons, and the heirs of his body ſhall 
always be preferred and take before the younger of the ſame ſons 
and the heirs of his, and. their bodies. This limitation is followed 
by another preciſely ſimilar in favour of another nephew. On 
theſe latter limitations no doubt can be entertained: for the will 
is technically expreſſed ſo as to convey eſtates tail to the ſons of 
the firſt takers. The diſtinction which ariſes upon the face of 
this will is, that the teſtator, after the deviſe. to his eldeſt ton, 
has added: words which are improper if the deviſe, to that fon 
be of an eſtate for life; but with reſpect to the deviſe to the 
ſecond, third, and other ſons, the words ſuperadded only point out 
the ſame eſtates as they would neceſſarily take under the words of 
the deviſe, namely, eſtates tail. Ia the limitations to his nephews 
the teſtator has employed the very words that a conveyancer would 
adopt. The. difficulty ariſes upon the uſe of the words in the 
firſt limitation “ ſo. as the elder of ſuch, ſons and the heirs 
male of his body. ſhall always be preferred, Ye. only one {on 
having been previouſly mentioned, It is contended, that accord- 
ing co the rule which has prevailed in caſes of this kind, i it muſt be 


holden 


& e. 
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4olden that the teſtator meant to: reſtrain the general ſenſe of the 


words“ heirs male, and not to employ them as words of limi- 
tation. I will not give any opinion whether, if this clauſe had 


ſtood alone, unexplained by other parts of the will, ſuch might not 


have been the proper oonſtruction. On that point the Court wiſh 
to avoid any determination. Indeed, if this had been a ſingle 
[mitation to a ſtranger, the conſtruction would have depended 
much' upon the liberality with which the' Judges might be diſpoſed 
to conſider it. But it appears to me, that in conſtruing limitations 
of this ſort the courts have never deviated from the general rule, 
which gives an eſtate tail to the firſt taker where the deviſe to him 
is followed by a limitation to the heirs of his body, except where 
the intent of the teſtator has appeared ſo plainly to the contrary 
that no'one could miſunderſtand it. In this caſe, however, when 


the limitation upon which the difficulty ariſes is connected witk 


the other limitations in which he has uſed the ſame words clearly 
without intending that the heirs of the body ſhould take by pur- 
chaſe, it would be ſtrange to ſuppoſe he intended the heirs'in this 
limitation to take as purchaſers. TI take the rules reſpecting the 
conſtruction of words in wills to be plain and well ſettled. Words 
are always to be taken in their ordinary ſenſe, unleſs the teſtator 
has demonſtrated an intention to put a different ſenſe upon them. 
Now the words employed in the firſt deviſe are clearly, in their or- 
dinary ſenſe, words of limitation. Another rule in the conftruc- 
tion of wills is, that neither an intent manifeſted by the teſtator to 
give only an eſtate for Hife, nor the interpoſition of truſtees to pre- 
ſerve contingent remainders, nor mere words of condition de- 
ſeribing the order of ſucceſſion in which the deviſes are to take 
place, nor the introduction of powers of jointuring, or of liberty 
to commit waſte, are of themſelves ſufficient to vary the technical 
ſenſe of the words uſed. It muſt plainly appear that the teſtator 


did not mean to give ſuch an eſtate as would paſs under the 


words uſed, unleſs controuled by ſuch apparent intent. My 
brothers agree with ine in thinking, that this rule muſt be rigidly 
obſerved. In this cafe there are no circumſtances to alter the 
meaning of the words. It is altogether unneceſſary for me to 
examine the numerous caſes that occur in the books; particularly 
as they are well collected by Mr. Fearne in his Treatiſe on 
Contingent Remainders, by Mr. Hargrave in his treatiſe on 
the rule in Shelley's caſe, and in the note in Hargrave and Butler's 
edition of Co. Lidl. where the rule laid down in that caſe is diſ- 
T2 _ culled. 
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cuſſed. It only remains for me to apply the eſtabliſhed rules of 


conſtruction to the limitations of this caſe, with a view to enquire 
whether the words upon which the queſtion turns are to be con- 


ſidered as words of purchaſe or not. In order to give effe to the 


argument for the Defendant, it would be neceſſary to hold that 
the teſtator meant to give a different eſtate to his eldeſt ſon from 
that which all the limitations ſhew that it was his intention to 
give to his other ſons aud to his daughters. It is inſiſted, how- 
ever, that this muſt be the caſe in conſequence of the particular 
words uſed by the teſtator in the limitation in queſtion. It is 
clear that the daughters muſt take an eſtate tail, for there are no 
words of reference in the limitation to them by which the words 
« /heirs male of their bodies“ can be made words of purchaſe. 
Are we then to ſuppoſe that the words in queſtion were inſerted 
in the firſt limitation by deſign, and that they were omitted in the 


limitation to the daughters by miſtake? It is not poſſible to ſup- 


poſe that he meant any ſuch thing, nor have we any right to 
inſert words which he has not uſed. Beſides, where he limits 
the remainder to his nephews he ſays © in failure of /uch iſſue by 
me as aforeſaid and not otherwiſe” the eſtate ſhall go over. If then 
the heirs male of the body of the. firſt ſon muſt be taken to mean 
ſons, the eſtate, under the ſtrict words of this will, muſt go over, 
though ſuch firſt ſon ſhould leave a grandſon; and yet it could 
ſcarcely have been ſo intended by the teſtator. I defire it may 
be obſerved that we-rely on the words: uſed throughout the will, 
whether the teſtator was giving to bis ſons, his daughters, or 
his nephewes; and it will chen be ſeen whether, conſiſtently with 


the caſes; we could put that conſtruction upon the words in the 


firſt limitation; which the Defendant contends for. - The caſe of 
Goodtitle v. Herring, which was eited on the part of the Defendant, 
is certainly a caſe of great authority, ſince it went up to the Houſe 


of Lords. The Court, in commenting upon that caſe, admitted 


the rule to be eſtabliſhed, ſince the caſes of Colſon v. Colſon (a), and 
Herring v. Blake, that if an eſtate of freehold be given to a man, 


and either mediately or immediately, in any part of the ſame in- 


ſtrument an eſtate is limited to the heirs of his body, he would take 
an' eſtate tail. But they thought that the rule was not ſo rigid as 
to preclude the teſtator himſelf from explaining the words uſed, and 
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(a) 2 Str. 1125, and 2 Ack. 246. 
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Lord Kenyon cited the caſes of Law v. Davis and Doe v. Laming, 
where they were ſo explained. The Court thought that the words 


« heirs of the body” might admit of explanation, and that the words 


there uſed were ſufficiently explanatory. 'The caſe of Goodright v. 

Pullyn, 2 Ld. Raym. 1437. was decided by the ſame Judges who 
decided Law v. Davis. The deviſe there was to Nicholas Liſle 
for life, and after his deceaſe to the heirs male of the body of the 
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ſaid Nicholas, lawfully to be begotten, and his heirs for ever; but if 


the faid Nicholas ſhould happen to die without ſuch heir male, 


then over. The Judges were unanimouſlly of opinion that it was 


an eſtate tail in Nicholas Lilie; and Lord Raymond, in reporting the 
deciſion ſays, * they all held that the operation of the plain and 
clear words of a ſettled rule of law ſhould not be defeated or 
broken into by uncertain or doubtful words, which they took the 
laſt at leaſt to be; but in effect the words heirs males muſt be re- 
jected to make this an eſtate for life in Nicholas.” If then the 


Court in that caſe would not ſuffer the rule of law to be broken in 


upon, we could not be juſtified in ſo doing here where we cannot 
ſee a plain intention to vary the conſlruction which the law puts 
upon the wordg „ heirs male of the body” uſed in this caſe, 

The followipg Certificate was afterwards ſent to the Lord 
chancellor. bc: 


This cauſe has been argued before us in the abſence of Mr. 


Juſtice Chambre, who was indiſpoſed. We have confidered it, 

together with the will of James Poole, and are of opinion, that if 
the deviſes contained i in the ſaid will to the children of the teſtator 
and their iſſue had been deviſes of legal eſtates, John Poole, the only 
ſon of the teſtator, would have taken an eſtate in tail male, there not 


appearing upon the whole will together ſufficĩient indication of the 


teſtator's intention to reſtrain the legal effect of the words heirs 
male of the body,“ and to convert them into words of purchaſe. 
51381 ALVANLET. 
J. Hearn. 
G. Rooks. 
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In aump/it | 


the Plaintiff 
declated on 
an apree- 
ment by the 
- Defendant 
not to avail 
himſelf or 
take any 
undue ad- 
vantage of a 
com munica- 
tion made to 
bim by the 
Plaintif, of 
an invention 
for which we 
Plaintiff in- 
tended to 
take out a 
patent, and 
aligned as a 
breach, that 
the Defend- 
ant frauou- 
lently ob- 
tained a 
parent for 
the invention 
in bis own 
name. Ei- 
dence that 
the Deferd- 
ant fraudu. 
lently ob- 
ta ned Aa 
patent in his 
own name 
which the 
Plaintiff af- . 
terwards 
agreed ſhould 
zemain in 
the Defend- 
znt's name 
u pon certain 
terms, which 
terms the 
Detendant 
before the 
COmMmence- 
ment of 
the ation 
had re- 
nounced, 
inſiſting vpon 
the invention 
as his own, 
was held to 
maintain this 
breach. 
If a party 
agree not to 
do ſome ſpe- 
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raining. his Majeſty! s letters patent. for. the fole uſe and benefit of 
che fai inveritioh, for a certain term to be reisen in the ſaid 


fully, tc. diſcloſed and made known the nature of the ſaid inven- 
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Hüreentr. The erleiden ſtated, that defors thi. lg of 
Pte; promiſes; &c,)the, Plaintiff had contrived various articles 
Moe: buſineſs; of a fadler, Which he fully conceived 'to . be new 
and valnable improvements z and in pafticular be bad before then 
invented a certain ſpring, apparatus for girthing ſaddles, and at the 
time of making the protdiſes, & c. the Plaintiff was deſirous of ob- 


letters patent, o of which the. "Defendant had notice, and whereas 
the Defendant was defirons of being made acquainted with the 
nature of the ſaid invention, in conſideration of the premiſes, and 
alſo in conſideration that the Plaintiff would communicate the na- 
ture of the invention to the Defendant, the Defendant undertook 
that he would not avail himſelf or take any advantage of ſuch 
communication under the penalty of tool. It then averred, that 
the Plaintiff, confiding 1 in the Defendant” 8 promiſe, did communi- 
cate to him the nature of the ſaid i invention, but that the Defend- 
ant, not regarding. &c but intending to injure the Plaintiff wrong 


tion, and obtalned bis Majeſty 8 letters patent for the ſole uſe and 
benefit of the ſaid invention for the term of fourteen years, as 


being the i invention of. him the Defendant, and thereby availed 
himſelf and took an undue advantage of the communication made 4 
to him as ; aforeſaid; whereby the Defendant became liable to pay r 
1000l. according to DW Sxrevmyent; yet that the heed bad R 
not paid, n 7775 | oo * 

The ſecond count was. the e as the firſt, „ wich the addition ü 
of an allegation that the Plaintiff ſuſtained ſpecial damage by being | 
prevented from taking out letters patent in his own name, and * 
thereby loſt great profit. . | tt 

Plea; nan afſump/it. 4 | ti 

The cauſe was tried at the Cuildhall Sittings after. Michaelmas P 
Term, before Lord Alvanley Ch. J. when it was proved that the 1 
Phintiff baving invented the ſpring apparatus mentioned in the f 
declaration, the Defendant called upon him, and expreſſed himſelf tic 
extremely deſirous to be informed of the nature of the invention ; de 


ay = 11 
4 - 
747 1 
* 


ih at 


IN THE FORTY- FOURTH YEAR OF GEORGE Ii. 


that the Plaintiff eumünfeitad the invention to the Defendant 


upon his ſigning the following agreement: „omas Smith, of 


No. 1 19, Mes Bond Street, ſadler, having contrived. various articles 
in the above branch | he fully conceives to be new and valuable 
improvements, Mr. Robert Dickenſon, of No. 75 Long Acre, being 


deſirous of being made acquainted with one of the above men- 


tioned improvements, which Mr. D. fully comprehends under tl e 
title of f ring apparatus to anſwer or produce the ſame effect 2s 
thoſe for which Mr. Robert Dickenſon has already obtained the 
King's patent, he, Robert Dickenſon, doth hereby promiſe and bind 
himſelf not'to avail hiraſelf or take any advantage © of ſuch commu- 


nication under the penalty of breach of bonour and 1000. po That 
the Defendant, immediately on getting this information, entered A, 


10 11 


caveat againſt any perſon but himſelf taking · out a patent. for the 
above invention, and ſhortly after took. out a, patent for it in his 
own name, though it had been agreed between bim and the 
plaintiff, that they ſhould jointly thare the profits of the invention, 
but that the patent ſhould be taken out in the name of the Plaintiff. 
That the Defendant being unable to make out a ſpecification i in 
order to maintain his patent, obtained another interview at a houſe 
in Soho Square, with the Plaintiff, at which it was agreed that- they 


24 Sp 


| ſhould be jointly concerned in the invention, the Plaintiff being, 


employed | to make all” the ſaddles; - and that the patent which had 
been taken out in the name of the Defendant thould Qill continue. 
in his name. That upon the faith of this agreement the Plaintiff, 
aſſiſtedl in making out the ſpecification, which was duly enrolled. 

That the Plaintiff ſhortly : after finding the Defendant was uſing the; 
patent for his own benefit ſolely, wrote, to him upon the ſubjeq, 
and received from bim the following anſwer: ng Sir, I am uncon- 
ſcious of a any contract at preſent between us, nor can Mr. V, or. 


Mr. F. (two perſons who had been at the interview when the ſper 
cification. Was drawn out) help me to the recolleQion of any, al- 


* 
631 


1804. 
— — 
SMITH 
Vs 
Dick von, 

/ 


though von, refer me to them for that purpoſe. The two ingen- 


tions for which I have obtained patents are my own igyentigns. 


Prior to my. giviog you A paper not to pradile any invention vou 


might communicate L had depolited a. drawing in the hands of a 


friend, agd had a workman aQtually employed i in making. the ar- 


ticle. for which my laſt patent Is obtained, and this ,frawing, was. 


3-07 


depoſited for the purpoſe of proving, would it he neceſſary, what, 
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evident that whatever injury he might originally have ſuſtained by 
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my leben ani invention conſiſted of prior to any communication 
from you, leſt even if it ſhould be the ſame, I might ſtill go on to 
obtain my patent. How far your invention reſembled mine is of 


no conſequence. I went on with my own. Your communication 


hadi in it nothing new, therefore I do not conſider, myſelf as uſing 
your invention but my own.” Upon this caſe it was objected 
by the counſel for the Defendant, that the gravamen laid in the 
declaration did not correſpond with that .which was in evidence 
before the j jury; but his Lordſhip refuſed to nonſuit the Plaintiff, 
and the jury found a verdict for the Plaintiff for Zool., the De- 
fendant agreeing to aſſig ign the patent to the Plaintiff for the re- 
mainder of the term at the Defendant's own expence. The 
Plaintiff was to be at liberty to enter a verdict for 10001. if the 
Court ſhould be of opinion that the ſum of 1 000l. mentioned in 
the agreement was inthe nature of liquidated damages, and not 
a penalty; and if the Court ſhould be of opinion that the De- 
fendant had not taken an undue advantage of the Plaintiff a non- 
ſuit was to be entered. | 

| Accordingly a rule ni/i for a nonſuit one the one ſide, and for in- 
creaſing the verdict on the other, having been obtained on a former 
Wes pv >; 111 | | 

| Beſt Serjt. now contended that the gravamen i in a the declaration 
was ſupported by the evidence ; for that although the Plaintiff by 
his conduct and his agreement at the time when he aſliſted in 
making out the ſpecification had waved any remedy for the Plain- 
tiff's miſconduct in fraudulently obtaining the patent in his own 


name, yet that he bad only waved it upon the condition of the 


Defendant's fulfillicig the agreement which was entered into at 
that time; that the Defendant having now renounced that agree- 
ment by his letter, the Plaintiff's remedy revived for the Defend- 
ant's original miſconduct in obtaining the patent in his own name. 
He next inſiſted that the ſum of oo. ſtipulated by way of pe- 
nalty was in the nature of liquidated damages, and conſequently the 
Plaintiff was entitled to have the verdict entered for that amount. 

But The Court ' expreſſed themſelves clearly of opinion that the 
word * penalty” uſed in the agreement effectually prevented 
them from conſidering the ſum mentioned as liquidated damages. 

Shepherd and Bayley Serjts.. contra, urged that the Plaintiff's 
action could not be maintained on this Declaration, ſince it was 
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the Defendant's conduct in taking out a patent, yet, that having 


ſubſequently aſſented to that act of the Defendant, he could not 
now make it the ground of an action, but ought to have declared 
upon the new agreement; and that in fact the Plaintiff could not 
ſuſtain any damage by the mere act of the Defendant in taking 
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out the patent in his own name, for that without the Plaintiff's 


ſubſequent aſſiſtance in making out the redes, the patent 
would have been of no avail. Layla 

Lord ALYANLEY, Ch. J. This is an aQion for the reals of 3 an 
agreement; and the queſtions are, firſt, Whether the evidence 
proved that the Defendant took any undue advantage of the com- 
munication made to him by the Plaintiff; and ſecondly, Whether 
the advantage taken by the Defendaut, ſuppoſing it to be an undue 
advantage, correſponds with the breach laid in the declaration? It 
appears that the Defendant came to the Plaintiff in order to obtain 
a knowledge of his invention, and was, extremely anxious that 


ſome terms ſhould be entered into between them; and at the ſame 
time he agreed not to take any undue advantage of the commu- 


nication made. It was then underſtood that the patent was 
to be taken out in the name of the Plaintiff, Let us ſee then what 
was the firſt uſe. which the Defendant made of his knowledge, 
there being at that time no contract 1 in exiſtence between them 


reſpecting any participation of profit in the invention. He imme- 


diately enters a caveat to prevent any other perſon but himſelf 


from taking out a patent. This was an improper uſe made of the 


diſcovery, upon which the Plaintiff might have brought an action, 


though it is uncertain what damages he could have recovered. 
The Defendant then obtains a patent in his own name, but being 
unable to make out the ſpeciſication, he tempts the Plaintiff, under 
pretence of offering him certain advantages, to complete the diſ- 
covery. This was only a continuation of the ſame fraud; for as 
Toon as he has made out his ſpecification from the information af- 


forded him by the Plaintiff, he refuſes to execute any articles of 


partnerſhip, alleging that he had obtained the patent upon a ſpeci- 


- fication previoully depoſited in the hands of a friend. It is urged 
that the Plaintiff agreed to releaſe all breach of the firſt agreement, 
not to take any undue advantage of the communication, upon the 


- Defendant entering into certain terms, and that the Defendant is 
only guilty of a breach of thoſe terms. Heibi thoſe terms never 
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were reduced into writing, and yet the Plaintiff is called upon to 
wave his remedy on the firſt agreement, without any power of en- 
forcing the ſecond. It Jots appear to me however, that although, 
if there had been a formal releaſe of the remedy under the firſt 
agreement he muſt have been barred, yet as the patent was allowed 


to remain in the name of the Defendant only, upon the performance 


of certain conditions, the performance of which has not been 
ſhewn, the Plaintiff may reſort to the breach of the firſt agreement, 
of which the Defendant appears, by the evidence, to have been 
guilty. © Indeed the Defendant's letter to the Plaintiff puts the quel- 
tion out of all doubt, for he there inſiſts upon the invention as his 
own, and repudiates any ſubſequent agreement, and juſtifies having 
taken out the patent in his o name as for an invention of his own, 
If a man give a bond for the performance of covenants, and the co- 
venants being broken, the obligee agrees not to put the bond in 


ſuit upon the undertaking of the obligor to do certain things, and 
then the obligor reſuſes to perform his undertaking, can'it be ſaid 


that'the bond is gone? Certainly not. So in this cafe, the ſub- 


ſequent” agreement was a conditional agreement, and as the con- 
ditions were not e, the action wy, be maintained upon 


the original agreement. 
HxATNH J. Trhink the agreement upon which the declaration 
is founded is à ſübſiſtibdg agreement: and that the Defendant, by 


entering the thbcht, and taking out the patent in his own name, 
committed a breach '6f that agreement, there can be no doubt. It 


is inſiſted that the Plai intiff waved the breach bf this agreement, 
and'certainly he might have done ſo. But I think that his con- 


duct has been very well explained; for it appears that the De- 
fendant, with reſpect to this ſecond agreement, was practiſing a 


mere fraud upon the Plaintiff, and amuſing him by a ſham treaty 
for a partnerſhip which he never intended to carry into effect. It 


would be very hard to refer the Plaintiff to the ſecond agreement, 
of the terms of which there 1s no evidence, but only of a treaty 


for an agreement. It appears to me therefore that the firſt agree- 


ment was not waved by the treaty for the ſecond agreement, which 
the Plaintiff was induced to enter into by the fraud of the De- 
fendant. 


ROOKE 1 "The only queſtion i is, Whether the Plaintiff, by the 
aner * of law, is, prevented from recovering for the breach of 
the 
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the firſt agreement; for there can be no doubt that the firſt agree- 
ment was'broken. '\ That fact was ſufficiently proved by his enter- 
ing the caveat, and taking out the patent in his own name, imme- 
diately after the diſcloſure of the invention; and that breach ap- 
pears to me to be both well alleged and proved. It is inſiſted, how- 
ever, that the Plaintiff muſt be nonſuited on the ground of the ſe- 
cond agreement; but before the Defendaut is entitled to nonſuit the 
Plaintiff on the ground of the ſecond agreement he mult prove that 
agreement, whereas his own letter diſavows all agreement with the 
Plaintiff upon the = "oa of che parents and 118 upon his own 
right& to the 1 CTR gr 
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The Warden and College of the Souls of all faithful People 
1 ly e of Oxroxp v. Cos ra R and Another. L 


Tus. was an action of treſpaſs, and the declaration contained 

three counts; the firſt was for ſeizing and carrying away, on 
the 1ſt January 1803, too reading deſks belonging to the Plain- 
4iffs;; the ſecond for ſeizing and carrying away, on the 2d January 
1803, to chairs belonging to the Plaintiffs; and the third for 
ſeizing and carrying away two tables alſo belonging to the Plain- 
tiffs; the Defendants pleaded the general iſſue, and the cauſe came 
on to be, tried before Mr. Juſtice Chambre at the Lent aſſixes for 


Oxford 1803, when a verdict was found for the Plaintiffs with 17. 


damages upon each count, aden to the opinion of the Court on 
the following caſe: BLUES | 
In the land: tax alfeffment of the parih of Saint Mary the Firgin 
in the city. of Oxford. for the year 1798, All\Souls College was aſ- 
ſeſſed by, the Commiſſioners of the city of- Ox/or4, in the ſeveral 
ſums of gl. 147. od. for certain premiſes called in the aſſeſſment, 


All Soule Kitten Court; Gl. 155. 3d. for certain premiles called late 


Wards 3 and 3. 167. 10. for about one-third of the Warden's 
lodgings. All the premiſes {o aſſeſſed are en, ſnuare in. the 
city of Oxford. © me 
The premiſes for which the College is. aſlelled at 8 9157 Lake 90 
-formely belonged. to the pariſh of. Saint Mary. In the year 1735. 
a4 of parliament 55 which, after recicing tl that certain feoffees 
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Buildings of 
a college in 
one of the 
univerſitits 
taken into 
and made 
part of the 
college be- 
tween the 
paſling of 
the firſt land 
tax act, and 
the act which 
made that 
tax perpe- 
tual, are ex- 
empted from 
the land tax. 
But where a 
college, ſoon 
after the 
paſſing of 
the fu Hand 
tax act, pur. 
chaſed land 
of a pariſh 
under a pri- 
vate act of 
parliament, 
which pro- 
vided that 
the college 
ſhould pay 


- all taxes 


which the 
premiſes then 
were, or 
ſhould there- 
af:er be ſub- 
ject to, it was 


held that the olds purchaſed were not exempted from the land tax. 


of 
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5 make their perambulation, and take in the bounds and limits of 
the ſaid pariſh by the way and paſſage which had been for that pur- 
poſe theretofore accuſtomed. At the time of the paſſing the above 


a be it further enacted, That the ſaid Warden and College, and 


« hereby veſted in them by authority of parliament.“ The ſame 


and in the poſſeſſion of the College. Soon after the paſſing of 


and erected on the premiſes their preſent library, which is con- 


Before and at the time of paſſing of the ſaid act, theſe premiſes 


manner, and has paid the land tax aſſeſſment for theſe . up 
to the period of the now diſputed aſſeſſment. 


were formerly the ſcite of an old houſe in the occupation of one 


College, having purchaſed the fee of the ſaid houſe and premiſes, 
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of the pariſh of Saint Mary were ſeiſed of the above premiſes in 
fee ſimple, in truſt for the uſe of the church and the poor of the 
ſaid pariſh, and had demiſed them for certain terms and at certain 
yearly rents, enacted, That all the ſaid premiſes ſhould be veſted, 
eſtated and ſettled in the Warden and College of All $bulSang 
their ſucceſſors for ever, to be converted to what uſe they ſhould 
think fit, and freed and diſcharged from all eſtates; uſes, truſts, 
agreements, conditions, powers, charges, and incumbrances what- 
ſoeyer, the ſaid Warden and College paying certain yearly rents 
to the uſe of the church and poor of the ſaid pariſh, and'for which 
a right of entry and power of diſtreſs was reſerved to the feoffees, 
The above act of parliament contains the following clauſe : © And 


„their ſucceſſors for ever, ſhall pay and diſcharge all taxes which 
4 are or at any time hereafter ſhall be impoſed upon the premiſes 


act alſo authoriſes the patiſhioners of the ſaid pariſh to enter 
the College on Aſcenſion · day yearly, and pals through the ſame to 


act, two tenements ſtood on part of theſe; premiſes; another part 
thereof, beiog at that time an orchard, was then in leaſe to, 


the adi, the College took down the before- mentioned tenements, 


tiguous to other buildings of the College within the ſame incloſure, 
and kept for the uſe of the College as other parts of the College are. 


were aſſeſſed to the land tax in the ſaid pariſh; of Saint Mary by 


the commiſſioners of the city. of Oxford,' and ſince the paſſing of 
the ſaid act, All Souls College has conſtantly been rated in the ſame 


The premiſes for which the College is aſſeſſed at 100 135. 3d. 


. Ward, conſiſting of a dwelling houſe and other buildings, with the * 
appurtenances adjoining to the College of All Soul. In 1783, the 2 


4 pulled 


&/ 


IN THE FORTY-FOURTH YEAR OF GEORGE in. 


pulled down all the buildings, and laid part of the premiſes into 
the garden, then and ſtill occupied by the Warden of the ſaid Col- 
lege with his lodgings, and erected on a part thereof ſome neceſſary 


iout-door offices for the uſe of che Warden, and a wall where the 


front of the ſaid; houſe ſtood towards the High- ſtræet, with a gate- 
way therein, through. which alone the Warden, to whom theſe 
premiſes ha ve been allotted by the College, has ſince had a com- 
munication to and from the ſtreet with his ſtables and otker back 
buildings of the College allotted by the College for the ſeparate 
uſe of the Warden. The Warden's garden into which part of the 


premiſes was laid, as before-mentioned, is part of the ancient ſeite 


of the College. Previous to the year 1783, and before Ward's 
tenement was pulled down, the wall of the ſame, on the weſt ſide, 
formed the eaſtern boundary of the College and of the Warden's 
garden coming cloſe up. to the Warden's:edgirgs and garden, but 


40 preve t a communication with any hovfes/in che High-ſtreet, 


anil to keep the College detathed from any buildings but its own, 
me ſaid tenement was pulled. dowu and laid to the College in ſuch 
mauner chat the wall and» building! of the next adjoining tenement 
to the eaſt of -Mord's-premiſes, do now and Have ſince the year 


1583, formed the ſole incloſure of the College and che faid garden 


towards the eaſt, being connected on the ſouth with the Warden's 


lodgings by a ſingle wall in front, in "which is the gateway 
to the-High-ftreet aforeſaid;' For theſe premiſes All Souls College 


| has:cooſtantly: been rated to the land-tax in the ſaid pariſh of 


Saint Mary by the city commiſſioners, as the former owners of 


the ſaid ꝓre miſes previouſly were, and has paid the affeſſments wp | 


tothe period of the now diſputed aſſèſſment. 
Tue premiſes for which the College is aſſeſſed at 47; 165, 104d. 
Pang about 6ne-third part of the Warden's lodgings.” By inden- 


Saint\Peteriin:the Eaft arid the Warden and' College of All Souls, the 
former; after reciting a demiſe to themſelves from the corporation of 
'Oxford af a meſſuage or tenement (the ſpot on which the premiſes 
in queſtion ſtand), for 9 years, and that the Warden and College 
had lately purchaſed the remainder of a term of 40 years in the 


meſſuage or tenement granted by the above-mentioned feoffees to 


one Joan Fry, with intent to pull down the fame; and with the 
conſent of the ſaid feoffees to erect a new building in the room 
V OL, III. | 8A * thereof, 


ture of the th April 10, between the feoffees bf the pariſh of 
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thereof, to be laid to and accounted as part of the. ſeite of the Col- 


lege or Manſion-houſe, demiſed the ſaid meſſuage and premiſes to 
the Warden and College for the term of go: years at a certain rent, 


with a clauſe of re-entry for non- payment thereof. In this deed 
there is a covenant on the part of the Warden and College, to pay 
the ſum of 14 l every fourteen years for a fine, and a covenant by 


the feoffees to renew with the corporation of Oxford, and within 


one month after requeſt made at any time thereafter, to demiſe to 
the Warden and College for a like term of go years, under the 
like fines, rent, and covenants. Soon after the date of the above. 
mentioned iadenture, the College pulled down the buildings then 
ſtanding on the premiſes hereby demiſed, and erected thereon a 
part of a dwelling houſe which is now and has been ever ſince 
allotted to and occupied; by the Warden of the College as his 
lodgings, he paying no rent for the ſame. The remainder of the 


0 ſaid : houſe is built upon part of the old ſcite of the College, and is 


connected with, the old buildings thereof, The fine of 141. has 
been regularly paid evety fourteen years, and on the requeſt of the 
Warden and College, a new leaſe of go years has lately been 
granted to them under the ſame covenants and conditions, and 
under which leaſe they now. hold the premiſes in queſtion. For 
theſe premiſes All Souls Collage was: rated to the land- tax in the 
pariſh, of Saint Mary by the commiſſioners of the city, in the year 


1704 and 1705 reſpectively, by the deſcription: of Mrs. Neſt's 


houſe which belongs to All Souls College, and paid ſuch aſſeſſ- 


ment; but, from that time until the now diſputed aſſeſſment, the 


College has not been aſſeſſed to the land · tax for theſe premiſes by 
the city commiſſioners in the pariſn of Saint Mury. Separate 
commiſſioners for the land- tax ate appointed for the city of Oxf0r4, 
and the ſum impoſad apon the Univerſity is raiſed by an aſſeſſ- 
ment made by the Uniyerſity commiſſionera upon the | ſeveral 


Colleges and Halls in certain proportions ſetiled amongit the heads 
of houſes in reſpect of the ſaid Colleges: and Halls. All the pre- 
miſes before mentioned were ſituate in the pariſh of Saint Mary at 


the times hen they came into the poſſeſſion of the College, and 


nothing has been done to take them out of that pariſh, unleſs the 


facts before · mentioged can be conſttued to have that effect. 

The Defendants, as land-tax collectors for: the ſaid pariſh of 

Saiut Mary, aſtet demand made upon the Plaintiffs, and refulal to 
| | 8 # pay 


/ 
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pay the ſeveral ſums. above mentioned, regularly diſtrained and 


took under a regular warrant of diſtreſs, the ſeveral articles flated in 


the declaration, on the ſeveral days therein mentioned, vis. the 


goods in the firſt count mentioned for the firſt mentioned rate of 


639 
1804. 


— ——— 
All Souls 
College 
Oxford 

. 
OSTAR 


gf: 14. gd; the goods in the ſecond count mentioned for the rate and Another. 


ſecondly above mentioned of 6/. 135. 34.; and the goods in the 


third count mentioned for the laſt mentioned rate of 3/. 18s. 104d. 


The counſel for the Defendants offered evidence to prove, that 
in the courſe of the laſt century ſeveral houſes and other premiſes 
ſituate in the city of Ox/ord, and aſſeſſed to the land- tax by the 
commiſſioners of the ſaid city, have been purchaſed by ſeveral 
colleges in Oxford, and added to thoſe colleges, and occupied by 
the members thereof, -in-the ſame manner as the premiſes before 
mentioned are occupied with reſpect to All Souls, and that the ſaid 
colleges are rated to the land - tax for the ſame by the city com- 
miſſioners, and have conſtantly paid ſuch rates. But this evidence 
being ohjected to by the \Soupſat for the ee e Was r 
the learned judge. 

The queſtion for — ehen of Ab Cover was, „ Whether the 


Plaintiffs, were liable to be aſſeſſed to the land- tax by the commiſ- 
ſioners of the city of OHhord in reſpect of all, or any, and which of 


the, premiſes. before mentioned? and the yerdict was to be entered 


for the Plaintiffs or for the Defendants, upon the ſeveral counts in 


the declaration, according as the Court ſhould be of opinion that 
the reſpectiye aſſeſſments before mentioned were lawful or un- 


lawful. But if the Couit ſhould. be of opinion that the evidence p 
offered by the Defendants, was reer Ea a new 


trial was to be granted. ; p 
This caſe was twice a firſt in Babe Doo 8 by 
Vaughan Serjt. for the Plaintiffs, and Be/t. Serjt. for the Defendants; 
and ſecondly in Trinity Term in the ſame year, by Williams Serjt. 
for. the former, and Shepherd Serjt. for the latter. The courſe of 
argument purſued on the part of the Plaintiffs. tended to ſhew, from 


the hiſtory of the ſeveral land-tax acts, and the alterations in point 


of expreſſion where the exemption in favour of colleges, halls, and 
hoſpitals occurred, that it was the intention of the Legiſlature to 
include, within the exemption any buildings newly incorporated 


into eolleges, and forming part of ſuch colleges. The courſe of 


ne on the part of the Defendants tended to ſhew, from the 
5 ahbuſes 
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abuſes to which ſuch an exemption was liable, and from the conſe- 
quent hardſhips which alterations in the degree of burthen thrown 

upon the diſtrits reſponſible for ſuch proportion of the land- tax 
ceaſing to be paid upon lands ſo exempted would introduce, that it 


and Another: was not the intention of the Legiſlature to exempt any thing more 


than the old ſcites of colleges. It was alſo contended for the De- 
fendants, that at all events the proviſo in the private act of par- 
liament, by which the premiſes aſſeſſed at 91. 145. gd. were con- 
veyed to the College, amounted to a covenant on the part of the 
College to wave their exemptions and pay the land- tax. But 
as theſe points were fully diſeuſſed in the judgment of the Court, 
a more detailed account of the arguments is omitted in this place. 
On this day the opinion of the Court was delivered by 
Lord ALFANLEY Ch. J. This caſe has been long before the Court; 
and indeed it has been our with that the land- tax ſhould continue 
to be paid by the reſpective parties in the fame manner as it has 
been paid hitherta- But, notwithſtanding that wiſh, and the 
hardſhip ariſing from the circumſtance that the clauſe in the old 
üd-tah a, upon which the queſtion turns, has now been made 
perpetual, it is our dy: to decide the caſe according to the ſtrict 
Tater of the law. Te was not ſtated at the bar, but I take it for 
granted, that the city of Oxſord, upon which a groſs charge is is 
made by the land- tax acts, is divided into patiſhes, each being 
as it were a diſtri, and having a ſeparate aſſeſſment. This, how- 
ever, is not the caſe in all Places; ; for every pariſh i in the kingdom 
does not form a diſtinct diftti. | I tall firſt proceed to conſider 
thoſe parts of the caſe which apply to the ſecond and the third 
counts of the deolaration. It is to be obſerved, that no acquieſ- 
cence on the part of the College in the payment of any particular 
aſſeſſment can prevent them from availing themſelves of any ex- 
emption if fuch/exempition ſhould be found to exiſt. We are to 
determine, therefore; how fut the exemption in the land- tax acts in 
favour of colleges extends. We have locked into all the acts, as 
well as into the caſe of Hatrifon v. Bulcock; 1 H. Bl. 68., and we 


are all of opinion chat the principle of Harrifon v. Bulcbet, is appli- 
cable to colleges as welt as hoſpitals.” In that caſe the premiſes 


on which the aſſeſſment was mide did not fbrin part of the old 
kite of the hoſpital; and they had been aſſeſſed to the land- tax 
defore 28 were taken into 'the hoſpital The ſame argu- 
2210 | + 1 4 ments, 
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ments, founded upon hardſhip, were there urged which have been 1804. 
reſorted: to in this caſe; and indeed the only difference between Fu 
the two caſes is, that one is the caſe of an hoſpital and the other of 8 
a college. Lord Loughborough, in commenting upon the words of v. 
be 8 The | Cos rAR 

the land- tax act, obſerves, ** that there might be no ambiguity in the znd another. 
word ſcite, the Legiſlature goes on to ſay; any of the buildings within 
the walls or limits of the ſaid colleges, halls, and hoſpitals ; none of the 
buildings therefore within thoſe limits are chargeable.” This caſe 
appears to me deciſive upon the ſubject: but as the preſent is a 
caſe of conſiderable importance to the univerſities, I think it right 
to enter rather more at large into the matter. In the 1 Will. & 
Mar. c. 20. which is to be found in the Appendix to Ruffbead's 
Statutes at Large, there is a proviſo that the act ſhall not extend to 
any college or hall in either of the univerſities, or the colleges of 
Windfor, Eton, Winton, or Weſiminſter, or any hoſpitals 'or alms- 
houſes, or any free-ſchool, &c. for or in reſpect of the ſcites of 
the ſaid colleges, &c. or any maſter, fellow, or ſcholar of the ſaid 
colleges, Fc. for or in reſpect of any ſtipend, wages, or profits, c. 
nor to charge any houſes or lands belonging to the hoſpitals therein 

mentioned, or to any-colleges or halls in either of the univerſities, 

or to any hoſpital, alms-houſe or free-ſchool, in reſpect of any 

rents or revenues payable to the ſaid hoſpitals, c. applicable 

to the uſe of the poor. This act, which has been called a land- 

tax act, differs very matetially from the preſent land- tax act, and 

rather reſembles the property tax, being a charge of one ſhilling 
in the pound upon all perſonal eſtates, and one ſhilling in the 

pound upon all landed eſtates. The 4 Will. & Mar. c. 1., which is to 

be found in the Appendix to Picłering's Statutes, vol. I2. follows the 

1 Will. & Mar. with reſpect to the ſeites of colleges and halls, but does 

not exempt the other lands belonging to them; and all the other land- 

tax acts, as far as I can collect, run in the fame words, until the 11 & 

12 Mill. c Mar. which is the foundation of all the ſubſequent acts 

upÞbn the ſubjeCt. This is the firſt act by which 'the quotas of 

the tax are impoſed upon particular diſtricts, and in this act the | 

exemption is extended to the buildings within the walls or limits 

of Colleges, halls, and hoſpitals. The 2 Ann. c. 1. further extends 
_ the exeniption to all lands which on the 25th March 1693 did be- 
long to the ſcites of any colleges, Sc. The difference of the ſe- 
veral acts amounts to this: the firſt act gave an exemption from 
che perſonal tax in reſpect of the ſites, ſalaries, byildings, lands, 
Vol. III. | e | a © 
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and revenues belonging to all colleges; the 4 Mill. & Mar. in re- 


ſpect of the ſcites only; the 11 & 12 Will. 3. in reſpect of the ſcites 
and buildings within the limits of colleges, c.; and the 2 Ann. adds 
to this exemption all lands which did belong to the ſcites of colleges, 
Gc. on the 25th March 1693. Tinclined at firſt to think that we might 
put that conſtruction upon the acts which juſtice ſeemed to require, 


and that we might hold that a college was not at liberty to exempt 


itſelf by enlarging 1 its own limits, But it ſeems to me impoſſible 


to put ſo limited a conſtruction upon the word buildings” 26-0 


juſtify us in deciding that the Legiſlature has not given an exemp- 
tion to all buildings which form part of, and are uſed for the pur- 
pole of the college. The words of the 2 Ann. which is to be found 
at large in Pickering's Statutes, vol. 23., have been followed down 
to the preſent time. Whatever, therefore, now forms part of the 
College, though it were not originally exempted, muſt, according to 


the caſe of Harriſon v. Buleoch, be taken to fall within the exemp- 


tion. With treſpect indeed to any colleges which may have been 
erected ſince the land- tax act became perpetual, I ſhall ſay nothing; 
but I think that a college erected after the paſſing of the firſt land- 
tax, and before that which rendered the tax perpetual, would be 
exempted. This being ſo, it follows that we muſt give judgment 
for the Plaintiff upon the ſecond and third counts; and indeed 
with reſpect to that parti of the tax which is the ſubject of the 


third count, there ſeems to be no great hardſhip in ſo doing, that 


part of the tax having always been paid by the pariſh, This cir- 
cumſtance of itſelf affords a ſtrong proof of the conſtruction which 
was put upon the 2 Ann. at the time. when that act was paſled. 
That act paſſed in 1703, and the purchaſe by the College of the 
perpetual leaſe from the pariſh; of Saint Peter's was made in 
1704. Probably indeed the pariſh were not aware of the clauſe 
of exemption when they entered into this contract; and the grant 
was made without any particular ſtipulation, leaving the law 
to operate as it might happen to apply. The conſequence was, 
that as ſoon as the premiſes purchaſed were taken into, and made 
part of the College, the tax eeaſed. How ſenſibly. the. toſs ſuſ- 
tained by the pariſh of Saint Peter from this circumſtance. was felt, 
may be collected from the clauſe introduced into the private act 
of parliament in the,vean 1715, by which the premiſes which are 
the ſubject of the firſt ecunt were conveyed to the College by the 
feoffees of the pariſh of Saint Mary. This being a private act, is 


in 


e . 
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in the nature of a | conveyance, and muſt be conſtrued ſecundum 1804. 


fubj Ham materiam. About ten years before the paſſing of the act, All Souts 


the College had availed themſelves of the exemption with reſpect Se 


to the premiſes then purchaſed, In 171 5 cherefore, when the v. 


G 0 CosTaR 
18 2 - | 
pariſh agree to convey the premiſes which are the ſuhject of the and Another, 


firſt | count, they introduce a condition that the College ſhall x pay all 
ſuch taxes as then were, or ſhould thereafter be impoſed upon the 


. 1 


premiſes. We : are clearly of opinion, that this ſtipulation was in- 
troduced for the expreſs purpoſe of guarding againſt the very ex- 


"+; Feen 


emption which 1 is now ſet up. It is faid that the act only compels 
the College t to Pay ſach taxes as the premiſes a are, liable to by law 


201 4040 
when in their occupation. But we think that the intention of par- 


Hament v Was that the College ſhould pay All ſuch, taxes as the pre- 
miſes were liable 1 to at the time when they 1 were purchaſed. Then 
Wha t 58 been the conduct of the College ? ? For nearly 100 years 
they never claimed the exemption, They were "conſcious that 
51 ſtipulated to the contrary. We think therefore that by the 
proviſo in the act of 1 71. 5, the college meant to charge themſelves 
with the payment of the land-tax, and although without ſuch 
proviſo they might have been exempted, yet we miſt conſider 
them as having renounced the benefit of that exemption, according 
ro the maxim qui ifque Poel. renuntiare Juri pro ſe introducto. On 
theſe grounds we are of opinion, that a verdict muſt be entered 
for the Defendant upon the firſt count, and for the Plaintiff upon 
the ſecond and third counts. | 


* * " J 
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Don ex dem. ANDREW v. HUTTON. Feb. 13th, 


* 1 £ . * * , 
14 84390. 3 


Eixerutur to recover certain hl at Gainſborough i in the 25 rob ae 
an 


„county of Yr ork, On the trial at the laſt York aſſizes, before to S. A. (his 
T, bompſ/on Baron, a verdia was taken for the Plaintiff, ſubject to 578 yo 


when he 


the opinion of this; Court, on the following, eaſe. gebb Andrew geld eme 
being ſeiſed in fee of the, premiſes. in queſtion, by bis will, * le. 
| dated the zoth December 1779, and properly atteſted, deviſed inter it be ſhould 


e die before 21 
alia as follows: « Firſt, I will that my juſt debts and funeral ex- rooms and P. 
(teſtator“ Z 
daughter by the ſecond venter) ſhould: be then living, he gave the ſame. to her when, ſhe ſhould attain 
21 years, Teflator died, and then S. 4. died under age and without iſſue. Held that on the death of 
— 8 the inberitance veſted in D. 4. bis ſiſter of the * blood in „ to his uncle of the whole 
od, | | 
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| 9 YO? 24 . 5 7 
pences 10 diſcharged, then I give and bequeath tomy. „ 
Deborah Andrew the ſum of 100!, to be paid to; her when ſhe 


comes to the age of 21 years, but if ſhe ſhould. die before. that ſhe 


comes to the ape of 21 years I give the ſame to my ſon Stepben 
Andre to; alſo I give to my wife Jane Andrew, my COW agd all 


my houſehold goods and furniture whatſoever z, alſo I give and 
bequeath to wy ; ſon Stephen Andrew all. my. lands and houſing 987 We 


all my Melis ww halbe ver, not otherwiſe, "diſpoſed, of in my will 
when he comes to the age of 21 years; f but if he hould.die. before 
he comes to the age of 21 years, and my daughter Deborah be 
then living, I give 1 the. ſame | to her when ſhe. comes to o the age of 
24 years, alſo the intereſt of. the above 190/. towards, her main- 


tenance until ſhe come to the age of 21 years, proyided that ſhe 
ſhould live. 1 90 make and ordain my ſon Stephen , Andrew ſole 
executor of this 1 my laſt will and teſlament“ The deviſor died 
on the 3d January 1789, without baviog xevoked. his ſaid will, 
leaving Jane Audrevy his widow, (who afterwards married William 
Hutton) the ſaid Stephen Andrew, his only ſon by his former wife 
Sargh, Andrew, his heir, At law, and- an, infant, of the age of 11 


years, and; the ſaid Deborah! Andrew, an infapt af the age of three 


years, by his ſecond wite Zane Andrew, him ſurviving. . The per- 


ſonal property of the deviſor lafter payment of debts, funeral 
expences, and charges of probate, amounting altogether | to 36, 15, 


was only 155. 3d, and the value of the real eſtate was about zool, 


Stephen Andrew, upon the death of the devilor, entered into the 
premiſes in queſtion, and afterwards died in Januory 178. 5, and 
under the age of 21 years, inteſtate and unmarried, leaving De- 
barsh, his ſiſter, of the half blood. Yaac Andrew, the leſſor of the 
Plaintiff, is the uncle aul heir at law of the whole blogd of Stephen 
Andrew, and is alſo now the heir at law of To/eph Andrew the 
devifor; - Upon the death of Stephen Andre, J/aac Andrew his 
uncle, entered into the poſſeſſion of the premiſes in queſtion, ; and 
continued to receive the rents and profits thereof during the mi- 
nority of Deborah Andrew, who, upon her attaining the age of 21 
years, was ad mitted-into the poſſeſſion and receipt of the Tents and 
profits of the fame premiſes, and continued! in ſuch poſſeſſion and re- 


cCeipt until her death in 1808. Deborah Andrew died without iſſue, 
and after ſhe had attained the age of 21 years, duly made and ex- 
ecuted her will, and thereby deviſed the premiſes in queſtion to ber 


A Fane Hutton (formerly Fane Andrew) the Defendant. 
5 The 


le 
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The queſtion for the opinion of the Court was, Whether the leſſor 


of the Plaintiff was entitled to recover? 


Lens Serjt. for the leſſor of the Plaintiff. The 61ſt queſtion is, 


Whether ac Andrew, the heir at law of the whole blood of 
Stephen Andrew, be entitled to the premiſes in queſtion in prefer- 


ence to the deviſee of Deborah Andrew, who was ſiſter of the half 


blood to the ſaid Stephen Andrew? The ſeveral deviſes to Stephen 
Andre v and Deborah Andrew not being to veſt until they ſhould 
reſpectively attain the age of 21 years, were executory deviſes, and 


until the veſting of one or other of the eſtates limited thereby, the 
fee deſcended to the heir at law of the deviſor. Upon the death of 


the deviſor therefore the fee deſcended to Stephen Andrew, ſubject 
indeed to be deveſted by the events of his or his ſiſter Deborab's at- 


taining the age of 21. But as Stephen Andrew died before either of- 


thoſe events took place, the fee, whieh remained in him till his death, 


deſcended to his uncle of the V hole blood Haac Andrew, in pre- 


ference to Deborah Andrew his ſiſter of the half blood. It is true, 
that if a man be ſeiſed of an eſtate for life, and after that eſtate a 


frechold be limited to another perſon; and then the reverſion in 


fee deſcend to the firſt taker, his poſſeſſion will not convey. the in- 
heritance to his ſiſter of the whole blood in preference to his brother 
of the half blood, for in ſuch caſe it is held, that he never has the 
reverſion in poſſeſſion, and conſequently the heir muſt claim 
through his anceſtor and not through him. But in this caſe there 
was no reverſion exiſting at the death of Szephen Audreto, ſince 
the life eſtates, upon which the reverſon was to depend, had not 
then ariſen, It is held, that if the heir enter on the death of his 
anceſtor, and aſſign dower to the widow and die, his ſiſter of the 
whole blood will only take two-thirds. of the eſtate in preference 
to his brother of the half blood; and the reaſon of this is clear, for 


as the widow has a+ freehold eſtate in one third of the whole, 
nothing but a reverſion of that third remains in him. The ex- 


ceptions to the rule of po/eio fratris have been confined to caſes 
where an eſtate of freehold has been interpoſed between the poſ- 


ſeſſion of the firſt taker and the reverſion in fee. In this caſe, no 


ſuch eſtate having been interpoſed, the rule of pofſzfſio fratris muſt 


prevail, and conſequently ac Andrew, the uncle of the whole 


blood, muſt take in preference to Deborub, the ſiſter of the half 
blood. The eftate indeed which deſcended to Stephen Andre, 
being liable to be defeated, may poſſibly be called a baſe fee; 3. but 
+ . III. 555 8 C | | it 
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2968; it may be doubted whether it onght to be ſo conſidereil. There 
waz no conveyance of a limſted eſtate in fee; bur bythe operation 
„of an executory-Yeviſe, the entire fee, which deſcended upon the 
heir at latv, was in a certain event to be transferred to ſome other 
perſon. But even ſuppoſing the eſtate which deſcended upon 
Stephen Andreu to have been no more than a baſe fee, the rule 
may ſtill prevail; for there is no authority from whichlit can be in- 
ferred that che rule is conſined to a fee fimple abſolute. Secondly, 
Deborah Antirew took only an eſtate for life under che will. There 
are no expreſſions from whiell'a larger eſtate ca be imphed! The 
words . all my effects whatſde ver not otherwiſe ciſpoſecd of in my 
willy? de mot carry avy eſtate i the reaſty. Ia Putin d. Wallis 
v Falhſon; Cop. 229, where tlie teſtator gave to He rmbrher's all 
the reéſidue of all the effects both real and perſonal which he 
ſhould die poſſeſſed of,“ it was holden, that a fee paſſed to the de- 
. viſee; but che addition of the word & real” plainly ſhewed that the 
teſtator did not mean to uſe the word effects“ in the uſual ſenſe, 
and upon that word the Court laid great ſtreſs. Independent of 
which they materially relied” upon che introduQory” words there 
uſed as ſhewing an evident intention to convey a fee! The pre- 
ſent caſe is eſſentially different from Dot d Uhilcvtt v. White, r Eff, 
33. in which the teſtatorꝰs wife; under a power to deviſe what 
anſhe thought prbper vf her aid effects 0 Her ſiſters for life, was 
deemed to be empowered to deviſe real eſtates; for in that caſe the 
teſtator had previouſly given her afl eſtate for life in his realty, as 
well db bequenthed to ber his perſonialty; and the Court thought che 
words *'faid effects muſt refer to all the eftates before given her 
by the fame will“ The caſe of Cumfeld v. Gilbert, 3 Eat, 516. is 
a deciſive authority upon the preſent caſe; The teſtator there having 
given the real reſidue and remainder of his effects whereſvever 
and whafſbever, and of What nature, kind, and quality ſoe ver, | 
the Court of King s Benob thought that this reſiduary clauſe muſt 
be con ned to perſonalty. Lord Ellenborougb there ſaid, «the 
principal ſtreſs is. laid on the word * effects; but that word ſtands 
alone, and nothing 1 is added to alter its uſual ſignification, a$ in 
Hogan v v. Jachhen, where the word. real” was added 5 with 

i. but in its natural fgntfication it means perſonal effects. | 
"Bayley Serjt. for the Defendant. Firſt, Stephen Andrew: never 
Was potleſſed of a ſufficient eſtate in the premiſes to conſtitute 
n a fliper. © There is no 0 caſe or diaum to be found from 
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which it can beſinferred that the, pofſeſſion of any thing lefs than 


an ahſolute fee ſimple will have that effect. Now it is clear that 


Stephen Andrew never took any thing more than a baſe fee. For 
he inheritance which;deſcended upon him at the death of his an- 
ceſtor was ſubject to be defeated by the veſting of the executory 


deviſe to his ſiſter- If he had attained. 21, the eſtate which de- 


ſeended pon him would have geaſed, and he would have taken a 


new eſtate by way; of executory deviſe, which would either 


have been an eſtate for life, and which would have merged in the 


revęrſion, or a new eſtatę in fee ſimple. But on the death of Stephen 
the baſe fee ceaſed, and the fee ſimple deſcended to Deborah as 
heir of the deviſor. It is, clear from Co. Lil. 15. a. that the inter- 
vention of any ęſtate pf frechold between the poſſeſſion and the 
abſolute fee fimple. will prevent the poſſeſſor of the firſt eſtate from 
becoming.a fipes.,., For, it there,,appears that, if the father die 
leaving aid, and the fon enter, aud take the rents and profits, 
yet his tate: in fee ſimple. as; ta one third being gefeaſible by the 
right of dower in the widow, will not, deſcend. to his ſiſter of the 
whole ſblgod in pręferenge to big brother of the. balf blood, though 
the, former, will be entitled to the remaining two-thirds. 4 Lord 
Avene Ch. J. If the ſon die before dower, be aſſigned. to the 
widow, I rather. think that the whole, wquld deſcend to the heir of 
the ap though, if; dower be aſſigned; during the life of the ſon, 
the eſtate i in, dower will interrupt the ſeiſin of. the ſon as to one 
third, and turn, it ing a rexerſion. J. Secondly, Under the words 


of the will an eſtate in fee paſſed. to Neborah. Angrew,, 1 he in- 
tentian of the reſtator,: to give: a fee is evident. It is clear that he 


meant Deborah: to take every thing which Stephen. would have 
taken at he bad lived; and, that if Fleßben attained 21. be meant 
that be ſhould take very thing and, Neborgh nothing. Nox he 
could. not, intend to give an eſtate. for life,only to Stephen ; 3 for eo 


inſtant; chat ſuch an eſtate veſted in Stephen, it would have merged 


in the reverſion in fee which deſcended upon him. Stephen there- 


fore. muſt, at all events, have; taken a fee had he attained 21; and 
As the. teſtator;appears clearly to have intended to give to Deborab 
all that Stephen, ould bave taken, it 3 18 hardly, to be ſuppoſed that 
he could mean, in caſe of her death under 21, leaving ſue, that 
her children. could be excluded. Such then being the apparent 
intention, the Court will Live an effect to the words uſed con- 


formable to that intention, unleſs reſtrained by poluive, roles of 
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law. The words * all my eas whatever not-otherwiſe dil- 
poſed of in my will,” are ſufficient for this purpoſe. - Theſe words 
are at leaſt as ſtrong as the words . teſtamentary eſtate,” which in 
Smith v. Cn, 2 H. BI. 444. were holden to apply to the realty, 
though coupled with words peculiarly applicable to perſonalty. 
In Hagun v. Jacgtſon, it is true that the epithet * real? was added to 


177 


* effectz.“ But Lord Maryfield does not appear to have altogether 


reſted upon that circumſtance, and he refers to the clauſes in the 


b batikrupt laws, where the word * effects includes every thing 
which can be turned into money. And the reaſons aſſigned in the 


Houle of Lords, when that caſe was carried there by a writ of 
error, ſeem to ſhew that the judgment of the Court of Xing 5 
Bench did not proceed on the word © real“ being uſed; 
On this day the opinion of the Court was delivered by 
Lord ALVANLEy Ch. J. The queſtion intended to be reſerved 
for the opinion of the Court was, Whether, according to the true 
conſtruction of the will, tue teſtatot's daughter Deborah would take 
an eſtate for life or an cats in fee? On reading the eaſe it oc- 
curted\ to the Court that there was a preliminary point to be de- 
cided before that queſtion cbbld ariſe, vis , Whether the fee ſimple 
EX pectant on the eſtate for Ie (if i it ſhould'be ſo conſidered) veſted 
in b n And, #s hefr of Hat Ahdvero the fon of the teftator, 
or whether the deviſee of Dlborab, his ſiſter of the half blood, be en- 
titled to claim! ? That point the Court deſired to hear argued as 
well a as the other, and it 18 upoh that point only that we ſhall now 
give our opinion. The queſſion is, therefore, Whether, ſuppoſing 
an eſtate for life only t. to be giben to the daughter, the ſon ever took 
5 an eſtate chat the reverſion in fee would deſcend to his heir 
at law, or whether it would deſcend to the heir at law of his fa- 
ther? There is no rule better known in 'Weftminſter Hall than 
e that a man that claimeth as heir in fee ſimple to any man by 
deſcent muſt make bitnſelf heir to him that was laſt ſeifed of the 


actual freehold and inheritance,” Co. Zire. 1 5. b., where Lord Coke, 
In commenting upon the maxim 1 Pole No fratris de feodb fimplici 
Nei forotem, N beeredem, ſays, © regularly he muſt make hitnſelf 


heir to him that was laſt aQually ſeiſed or to the purchaſer.” It is 
neceſſary that this rule ſhould be accurately VhCorRodd, for there 
are ſome caſes in which the anceſtor need not be actually ſeiſed. 


If a man purchaſe a reverſion ouly, he is never actually ſeifed at 


all, and yet his heir would be entitled. la Hale MSC, cited in 
7 the 


4 
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the notes to Hargrave and Butlers Co. Litt. 14. a: it is ſaid “ if A. 


purchtares EI Teverſion expectant on an eſtate for life, and dies with- 
out iffüe, regularly his brother of the half blood ſhall not be heir 
to lum, becauſe, though when there is a meſne ſeiſin he ought to 
make himſelf heir to him who is laſt actually ſeiſed; yet, when 
tiere ib not Thich la meſus ſeiſin; he ought to make himſelf heir to 
bim in whom it firſt veſts by purchaſe.” After referring to Hodg- 
kih/aunt v. Whood,' Orb. Car. 23, where, upon a deviſe to B., the 
teſtator's ſon by one venter, and the heirs male of his Wan re- 
maler to che heirs male of the body of the deviſor, remainder to 


the deviſor's right! heirs, it was holden, upon the death of B. 


without iſſue, that Ci, the deviſor s ſon by another venter ſhould 
take as heir male of the deviſor, becauſe it was 9g an eſtate tail; 
Lord Hale ſays, But it fſeems that the fee ſhall deſcend to him, 


finet it is a void deviſe of the fee ſimple, and doth not veſt by pur- 


_ chaſe in the eldeſt ſon, but by deſcent.” The ſame doctrine is laid 
down in Ferns caſe; Cro. Car. 151.4 where the Plaintiff havin g de- 
clated in debt on bond againft the Defendant, as brother and heir to 
Je S., and the Defendant having pleaded riens per deſcent from his 
brother, it appeared that the obligor died ſeiſed, leaving iſſue, and 
that upon ſuch iſſue dying without iſſue, the lands deſcended to the 
Defendant as heir to the ſon of his brother, v hereupon the Court 
gave judgment for the Defendant, for he had nothing as imme- 
diate heir to his brother, but by deſcent from the ſon of his bro- 
ther. But in the caſe of Kelloww v. Rowden, Carth. 126. 3 Mod. 
253-3 Where A. being ſeiſed in fee, bound himſelf and his heirs in 

a bond, and having two ſons B. and C. limited the eſtate to himſelf 
for life, remainder. to B. his eldeſt ſon in tail, reverſion to his own 
right heirs; B. entered and died, leaving a ſon D., who died with- 
out iſſue; upon whoſe! death the eſtate tail being extinQ, the re- 
verſion came into poſſeſſion, and deſcended in fee upon C., it 
was holden in debt on bond againſt C, as the heir of A., that the 


declaration was proper, for though B. and D. had each of them 


ſuch an intereſt in the fee as that they might have ſold, changed, 


or forfeited it, yet they had not actual ſeiſin thereof in poſſeſſion, N 


ſo as to be either aſſets in their hands, or to make a poſzfſio.fratris 
to prevent a brother of the half blood from entering, but they 
were ſeiſed only of the eſtate tail, and the father being the perſon 
who was laſt ſeiſed of the fee, it was ſufficient to charge the De- 
fendant as heir to him. In that caſe judgment was given for the 
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though, as I before obſerved, if a man purchaſe a reverſion ex- 


degree impeached by the caſe of Smith v. Parker, 2 Bl. 1230. In 


the caſe of Cunningham v. Moody, 1 es. 174., ſeems alſo to con- 


more fully diſcuſſed it would have been. differently determined. 
Lord Ch. J. De Grey ſeems to have thought that the only difficulty 
| which could have ariſen would have turned upon the queſtion of 
priority, ſuppoſing all the ſueceſſive tenants for life, having in them 


bond 1 as a charge upon the reverſion, t it muſt have had the 


CASES IN HILARY: TERN: 


Plaintiff hip three judges againſt Eyre J.; and they held chat! it is 
not the reverſion in fee, but the poſſeſſion, which makes the party 
inheritable. Both theſe caſes are noticed in my Brother Will:ams's 
edition of Saunders in the note to Feffre/on v. Morton, vol. 2. p. 7. 
Theſe, and many other caſes which I ſhall forbear to mention, 
prove, that where there is an intermediate eſtate there is no ſeiſin; 


pectant upon a freehold, it will deſcend to his heir, though it has 
never come into poſſeſſion, I ſhould not have conſumed fo much 
time on this part of the caſe if the doctrine had not been in ſome 


that caſe the Court of Common Pleas held, that where an in- 
termediate tenant for life, with remainder to his firſt and other 
ſons in tail being in poſſeſſion of his eſtate for life, and having 
the reverſion in fee in himſelf, ſubje& to intermediate eſtates 
for life, with contingent limitations to the firſt and other ſons of 
each tenant for life in tail, entered into a bond, and died without 
iſſue, the reverſion was aſſets in the heir to ſatisfy the bond, 
when it veſted in him in poſſeſſion. My brother Williams, in his 
note to Feffreſon v. Morton, takes notice that the authority of this 
caſe was queſtioned by Lord | Thurlow in The Marchioneſs of 
Tweedale v. The Earl of Coventry, 1 Bro. Ch. Caf. 240., and that 
the opinion of Lord Hardwicke, as far as it is to be collected from 


tradi& the opinion of the Court of Common Pleas. It is to be 
obſerved indeed that the caſe was very ſhortly argued, and that it 
does not appear to have received all that conſideration from the 
Court which it deſerved. Mr. Serjt. Adair merely obſerved, that 
though the remainder in fee veſted-in the obligor, yet being after 
many intermediate remainders, and three of them eſtates tail, it 
was too remote to be an actual ſeiſin of the freehold and inheri- 
tance, I cannot help thinking, with deference to the very learned 
Judges by whom the caſe was decided, that if the matter had been 


the reverſion in fee, to have entered into bonds. This ſerves to 
ſhew in how great haſte the matter was determined; for if the 


ſame 
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ſame effect in reſpect of priority as any other incumbrance by the 
perſon creating the charge. Mr. Juſtice Blackflone, though he 
agrees with the reſt of the Court, takes the true diſtinction, for he 
ſays the obligor might have ſold the reverſion, and might therefore 
have incumbered it, though, ſtrialy ſpeaking, his bond was no 
charge upon the reverſion, but only upon the heir in reſpect of 
ſuch reverſion deſcending. The only queſtion ought to have been, 
Whether the Defendant took the reverſion as heir of the obligor 
-or not? The Court ſeem to have taken up the caſe in a wrong point 


of view; and Mr. Juſtice Neves almoſt apologiſed for having re- 


ſerved the point, Fortified, therefore, by the opinions of Lord 
Hardwicke and Lord Thurlow, and after reviewing the ſeveral 
caſes upon the ſubject, I feel myſelf compelled to deny the au- 
thority of that caſe. It appears to me that it cannot be ſupported 
_ without impeaching all the deciſions which eſtabliſh that the veſting 
of a reverſion will not make ſuch a paſſeſſio fratris as to convey 
the eſtate to the heir of the perſon in whom it veſts, In Cunning- 
ham v. Moody, where the limitation was to huſband and wife for 
their joint lives, remainder to the children of the marriage in tail, 
and for default of ſuch iſſue, to the right heir of the huſband in 
fee; the huſband had one daughter of the marriage mentioned in 
the ſettlement, and another daughter of a ſecond marriage, and 
upon the death of the firk daughter without iſſue, the queſtion 
was, Whether her ſiſter of the half blood was entitled to the rever- 
ſion in fee? Lord Hardwucke held, that as the reverſion which 
| deſcended upon the eldeſt ſiſter was never clothed with poſſeſſion, 
it was governed by the rule 0% o fratris, &c. and would deſcend 
to the lifter of the half blood; and he relied upon the caſe of Kel- 
low v. Rowden, In Lady Tweedale v. Lord Coventry, Lord Thar- 
low, ſpeaking of the cafe of Smith v. Parker, ſays, that the deciſion 


in that caſe did not ſo ſatisfy his mind as to have enabled him, 


had it been neceſſary, to decide the queſtion reſpecting the rever- 
Hon without referring to a Court of common law. We now 
come to the point in this particular caſe. It was urged at the bar, 


that admitting the doctrine laid down in the cafes to which I have 


alluded, yet that in the preſent caſe, until the contingency hap- 
pened, the fee deſcended on the heir at law of the teſtator, ſo that 
the wife of ſuch heir would have been dowable, or the huſband 
tenant by the curteſy, according to the cafe of Buck1worth V. Thir- 


— 


tell 


Lell ay: 
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Admitting the doctrine of that caſe; if chit of the 


teſtator had married his wife would have been endowed. This 
caſe is to be found in Collectanca FJuridica, p. 332. But we have 
been ſupplied by my Brother Lens with a more accurate note than 


(a) The following note was read to the 
Court by _ dana on the 0 after the 


argome nt. 


Buckworth. v. 1 Lirkell, B. R. Tris. 25 


Gee, 3. — This was a caſe reſerved from the | 


Cambridge aflizes. The form of the action 
was replevin. | 
Deviſe to truſtees and. their beire to re- 


ceive the rents and profits of a certain 


eſtate, aud apply chem for the maintenance 
of Mary Barnes till ſhe arrived at the age of 


21 years, or till ſhe married; and on her. 


arriving at ſuch age or marrying, to the uſe 


of Mary Barnes; her heirs and afligns, but 
in caſe ſaid Mary ſhould die before the age 


of 21 years, and without leaving iſſue, re- 
mainder over. Mary married and had a 


child, which child died, and then Mary 


died before ſhe arrived at the 88. of 21 
| years. | 


The queſtion was, Whether: Mary's huſ- 
band was entitled to be duet; by the 
curteſy. | 

N ood for Plaintiff. 10 A to make the 
huſband tenant by the curteſy, the wife 
muſt be ſeiſed of an abſolute indefeaſible 
eſtate in fee ſimple or fee tail. In Payne 
v. Samms, Goulds, 81. and 1 Leon, 167, S. C. 


the diſtinction is taken between a limitation 


of an eſtate. as where an eſtate tail expires 
for want of iſſues, and à condition, which in 


its creation is to defeat the eſtate on a cer- 
tain contingency, and it is held that the | 
firſt is ſubject to the tenancy by the curtely, | 
but otherwiſe of the ſecond, for, it is- ſaid, 
the condition ſhall relate to che deteaſance 
of the eſtate, In Boothby v. Vernon, g Mod. 
147-, the deviſe was to Anne (the heir at 
law) for life, and if ſhe married and had 
iſſue male of her body living at the time of 
her death, then to ſuch iſſue male ard to 
his heirs for ever ; but if ſhe died leaving 
no iſſue male at the time of her death, then 
to Gore Boothby and his heirs for ever. lt: 
was held that the huſband of Anne, the 
baving married and had iſſue, could not be | 


| 


1 


I 


-4 


. 981 the 


88 by | the curteſy, though Anne was 


heir at law, and the fee deſcended to her in 
the intermediate time, and it was ſaid by 


| the Court, Wherever the eſtate is to be 


determined by expreſs limitation or con- 
dition upon the death cf the wife, there the 


| buſband ſhall not be tenant by the curteſy, 


and a caſe is put where a contingent eſtate 
intervening between her eſtate for life, and 
the inheritance, prevents the * by the 


curteſy, 
Whitchurch for Bi * Lit. ſec. 


4 35 and 52. to ſhew that where the wife has 


an eſtate of inheritance, the huſband ſhall 
be tenant by the curteſy, and if the eſtate 
exiſts for à moment it ſhall not be defeated 
as to this purpoſe by its ſubſequent deter- 
mination, Co. Lit. 30. In Beoubly v. 
Vernon, the heir male of the daughter might 
be conſidered as taking by purchaſe, This 
1s a condition ſubſequent, and ſhall not 
defeat the privilege which has once at- 
tached ; 3 Lev. 132. Bro. Ab. title, Tenant 


by the Courteſy, pl. 14. the huſband is liable 


to the ſervices during the life of the wiſe, 
and therefore his privilege ſubſiſts, thoogh 
the eſtate out of which it is derived is de- 


| troyed by the death of the wife withcut 


iſſve, 1275 
Reply. Tenancy by the curteſy is not 
properly derived out of the wife's eſtate, for 
it may ſub6ſt beyond it, where by the expi- 
ration of the limitation the wife's eſtate is 
gone, but it is a privilege merely. In 
Boothby v. Vernon the wife Rod a fee till the 
contingency. 

Lord Mansfield. "There is no caſe ex- 
preſsly in point, let it be ſpoken to again. 
Buller J. Is the remainder-man heie hcir 
at law? It was admitted at the bar that he 
was, and it was agreed to add that fact to 
the caſe. 

2d Argument. 

Le Blanc for Plaintiff, There has been 

an addition made tothe caſe on a ſuggeſtion 


of the Court, which ſtates that the de viſee 
3 over, 


 - 
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the one in print. The. caſe is certainly very like the preſent. . It 

occaſioned ſome nojſe in the profeſſion at the time it was decided; 
and the doctrine there laid down is very fully commented upon in 

the notes to Hargrave and Butler's Co. itt, fol. 241. 4. The reaſon- 


ing 


— — 


n on "A of Mary Dons; a 21, 
without leaving iſſue, was heir at law of the 
teſtator. I'am to contend that the eſtate in 
this caſe, taken by Mary the wife was. a de 
feaſible fee ſimple, and that to introduce a 
tenancy by the cortefy, there muſt be a fee 
Gople or fee tail abſolute and indefealible. lo 
Pepe v. Simm, Cited in the, laſt argument 
i Leo. 167. Goulds, 81. Anaer ſon, 184. the diſ. 
tindtion i is expre fly made] in all the reporters, 
and they all agree, that had the eondition 
been broken, (Which was not the caſe there, 
becauſe the woman died within the time of 
performance, and ſo the eſtate tail was regu- 
gularly. hy th there, og not haxe heen a 
tenant by the A * e cale of f Boathty, 


v. Vernon, 9 Mad, 147, eſtabliſhes tbe. ſame 
dodgine, ar and | ſeyeral caſes $ are put in the de- 


termin ation. The caſes decided og dower, - 
which io this 4 are the fame as on the 
euriely, thopgh they difterga.zo the neceſſity 
of actual | ſeiſin, ang. 11 in the Fals of truſt, con · 
frm this goal Bel 4b-676, tit, Dower 
F. and 1 Vent, 379+ To create tens ec by che 


curteſy | it 1s not ba: rely ſuffiient that there 
ſhall have been. ive capable of inheriting. 


ft is.not ſofficient i in the cult of joint tenants. 
2 Ro. A. 90. Litthton, i in his defigicjon of 
the cartely fays, the ilfue muſt be capable 
of being ſelſed « of ſuch eſtate 4s ile wife 
bas. Thoſe words are material, and ek. 
elude ſuc k an eſtate as this Shere there 1s 3 
condition annexed. tothe wife's eſtate only. 
Tenauc by: the curteſy continues in the 
ſame! manger) as before the ſtat“ "4 dont! 
21nfi13 33. /(30: 356. Bro. 4. 296, Firz. 
$53-Pk 0341 Edates which \fince; the 
lat. e dongg, have, become eſtates; tail were 
Meſſe, Shire? (of fee 1 fimple, conditional. 


By the, vil of ule they became abſelute, 
and that is the reaſon that as to the .cuitely 


there is no difference dete gen ess tes. in. fee 
and” "ſtakes" kafl, for by the circumſtance | 


eſlential to the curteſy, üamely the birth G 
iſſue, there remained as to this purpoſe no 
VI. II. 


4&5 3 ' , 55 # . FP * 


| | 


: 


| 


1 


oh. — —ů — 2 


_ — _ — * 
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aitiacon between . for in either caſo 


it was an abſolute fee on which the eurtely 
attached. But eſtates created with an ex. 
preſs condition like the preſent, never he: 
| came abſolute. This eſtate was always « de- 
feaſible, and was defeated by the death of 
| the wife under the age of 21 without leav- 
ing ide. wh 10 4 23 31 
2 contr&, Executory limitations and 
7 deviſes were not in uſe at the time of the 
| (hats!d& deni; they wert got intended to 
alter any of ihe properties incident to eſtates 
and following known principles. 
Ts eſta te by the curteſy is not neceſſarily 
a; part of the wife's eſtate, for it may. exiſt 
aſter the-wife's eſtate has expire d, but it is 
ken ont of the whole fee imple. lo 1.24. 


A. GG. the Court was equally divided, 


| and.the reaſon: given by Rolle that dower 


muſt be derived out of the huſband's eſtate, 
is clearly a bad one. There is 66 cafe in 
point bn either de. Ia Payne Val güde 
the deciſion went 16) eftablifh the di?tefy. 
This; ig” limitation contiviowal; du mt 
merely a con dition, for this def fut his 
no relation to the tĩimꝭ of crettitg the vſtłe 
as in the cafe of a condition merely, the 
breech of which avoids all weſue. noon 
brances. In the report in Lenard, he pt 
the eaſhs put is, this: Je. f be doe sda par- 
ticular: 4bing; vis. atonatak o the eſtaten from 
. J. S marrids gt ds there quid if 
Jan iado che pgrtieslar thing required, 


yet, the, wife of V Suſhall obe, anνuVE d. 


Before the Iſtat, a. Aan, wife tenant in 
ail hassiſſus and dies, the eſtate events to 
the £993, vet he hyfhand Ni be tan 
bythe, cuts 1 anyathe pilates devs ngtbg· 
come Anjabloly:pfee. by(tyhebinhphaee, 
Cate: puls a Caſs of vale qu wing gle: aud 


——_—_ 


| being altsinted afrwards, det aha ch uſbaad 
is (te nameby theccurte . ba ile 151 


- Reply+4,, Carteſy. s derived aut of che 
| wiſe age D063966 by Ah ebirtb of fie - 


her eſtate becomes abſolute, and it does not 
8E | property 


—— a> ö — — 
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eee, 
Lord NMasgfeld. Tenancy, by the wk ales of the, troubles, eminent lawyers who 


that. on performance of the condition by. 


potter IJntivude'vf/ — Ko 
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ing in that note is the reaſoning of the learned editors entirely, and 
It is there ſtated, as the reſult of various autho- 


as ſuch I eite it. 
rities, that with reſpect to limited 


creation is only to continue to a certain period, the wife is to hold 
her dower and the huſband his curteſy after the expiration of the 
period to which the fee. charged 
a continue; but that where the fee is originally deviſed in words im- 
porting a fee fimple, or fee tail abſolute or unconditional, but by 
ſubſequent words is made determinable upon ſome particular 
event, there, if that particular event happens, the wife's dower and 
the huſhand's curteſy ceaſe with the eſtate to which it is annexed. 
got; neceſſary, for me to enter into an examination of the ſe- 
veral caſes referred to in this note. The obſervations there made 

are certainly ud of attention; but we do not e ourſelves 


Brie 
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fees, where the fee in its original 


with the dower or curteſy is to 


1 ng 2 


aw 


work! fob6e A "he SUITE: N 
me wife's eſtate. This eſtate was condi. 
tonal, and never turned into a fee fimple. 
The 'caſe put by Leon. cannot be law, for | 
if. it were, the wife of every mortgagee , 
woold be entitled to dower in the * 
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exiſied before:the ſtat. de donir, avd-the de- 
663tion of it f is, that the wife muſt be ſeiſed 
of ag; «fate, of inberitance,! which by poli- 
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| Sues before the | perſon on WhO was to take 


17 were too much looſened, and i it became ne- 
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it was Free to hut contingent remain. 


cbm into % others wett held to be too 
remote in, their creation. The caſes pro- 
| ceeded in that, view too far, and. eſtates 


eeſſory to feftrain them again; and in the 


were then chamber coupſel, deviſed methods, 
2Which' on their retorn to Wetminfter Hall 


| they put in practice, ſuch 38 Tnterpoſing 
truſtees to preſerve dontingent iemainders. 
It is pot of long date that the rules now in 


ofe have been eſtabliſhed. . I remember the 
fatrodudtion of the rule Ale preſcribes the 


ume i in which bebrory deviſes "moſt take 


birth of u child the eflatetlcame” abſotate; * 
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IN THE FORTY-FOURTH YEAR OF GEORGE III. 


here bound to enter into the queſtions reſpecting curteſy and 
dower, or to give any opinion upon the caſe decided in the King's 
Bench, from which we are all of opinion that the preſent caſe is 
very diſtinguiſhable. Here the leſſor of the Plaintiff claims as 
heir to the ſon of the teſtator; but of what eſtate does he claim to 
be heir? Does he claim to be heir of a fee ſimple abſolute? His 
title accrued at the time of the death of his anceſtor, that 1 is the 
ſon of the teſtator. No fee ſimple abſolute deſcended upon him 
as ſuch heir, but merely a reverſion expectant on an eſtate for life. 
New where was the ſeiſin of the ſon? It is ſaid that he had once 
a fee in him, andi if ſo; why did it not deſcend to his heir? But 
it muſt be admitted that the ſon did not die actually ſeiſed of a fee 


limple abſolute, but only of a reverſion expectant on an eſtate for 


life. As to the caſe of dower, I admit that the whole eſtate de- 
ſcends upon the ſon till aſſignment of dower; but when dower is 
aſſigned, the fee at the death of the wife ſhall deſcend to the heir 
of the father, add not to the heir of the ſon, for the moment that 
dower, it is. afſigned;it i is che ſame as if the wife had taken à life eftate 
at the death of her huſband, and the ſon becomes only entitled t to 
a tevetſion in that third part, which will. not deſcend. to his filter 


of the, whole blood in preference to his brother of the half blood; 


85 though be once had poſſeſſion of the whole fee ſimpfe, k his 
actual ſeiſin was defeated by the aſſignment of, Jdower. . This ap- 
pears f from Co. Litt. 15-444; and in Co. Litt. 3 tay it is ſaid; that if 


there be grand - father, father,” and ſon, and the" grafd-fathi er be 


ſeiſed of three aeres in fee, and taketh wife eke and the land 
deſeendeth to the father and the father dieth, and the wife of the 
grayd-father is endowed of one acre” and dieth, the wife ef the fa⸗ 


ther, ſhall be endowed only of the two EL, BF 3 for Nen 
of the graud- mother is paramount the title of therwife of the father; 
2 ſeiſin' of the father which deſcendedits Him (he Tt 1H Tas 
or altual) is defeared, and che father hed hüt a ceverſion, expattant 
on a, frechold. The reſult of this eulen take'to be, that the father 


was ſeiſed in fee ſubject to the dower' of the Fründe mother, And 


Was itt the ſame fic ituation as the ſon of the e he teſſatax i in this caſe until 


the conth ingenty” happened ;: and it appears g decifive' bf the 


preſent caſe. The caſe of Gooalright v. Searle, 1 I. 29. Flite) > appears | 


io megto be in point. In that caſe George Pay aynier. deviſed. to. his 
fon in fee, but if he happened to die before 21, leaving no iſſue, 
VN. * s mother Catherine Paynter in fee. The teſtator 


died 


oi 
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| Fan, in 1754. George, the ſon of the teſtator, who was alſo grand- 
ſon and heir of Catherine, died 6th' For. 1754; before 21, and 
without iſſue. The leſſor of the Plaintiff was couſin and heir to 

_ George the ſon; the wife of the Defendant was fiſter and heir of 


or of the poſſibility which, deſcended. to him from his grand- 
mother? 2 If of the former, his heit ex harte hatarna would be en- 


upon the ſon, notwithſtanding the conditional deviſe to him; that 


_ only deviſed to him upon condition; and that as the condition 
upon which he was to take never happened, the heir of ' Catherine, 


of the Court, the ca ſe isch Npreſs authbrity in point; for there, 


to his heir ex parte paterma. 0 The uh⁴ ment of Neri" Frarne, in his 


p. 449. G ppears to me to he very well vr ranted, and we can 
| better expreſs ur reaſon hy in the preſent caſe the eſtateſ de- 
n IE ef-the balfbleodpand not to the unele of the 
10155 3 vt mans vary gd. 196190 2 1018119! Whole 


| - CASES IN HILARY TERM 
died in 475 o. leaving George his only ſon 3 Catherine. died 5th 


Catherine, and. couſin and heir of George on the part of Catherine. 
The queſtion was, Of what eſtate George the ſon died ſeiſed; 
whether of the baſe. fee which deſcended to him from his father 


4140 7 


titled if of the latter, his heir on the part of his grand- mother. It 
was contended, that upon the death. of the teſtator the fee deſcended 


upon. the death of Catherine ber intereſt alſo. deſcended upon him, 
and merged in his greater eſtate, which he had by deſcent; from his 
father, and chat therefore his father cx) parte paterna was, entitled, 
After the firſt argument, Lord Ch. J. Millet, Mr. Juſtice Clive, 
and Mr. Juſtice Birch inti mated their opinions that the fee ſimple 
did not deſcend to the ſon upon the death of the teſtator, but was 


to whom it was deviſed over in fee, was entitled, according to the 
rule adopted in Goodrigbi d. Gurnath v. Wood, Willis, 21 l,, that the 
heir of an executory deviſee in fer ſhall take though the deviſee 
die before the contingency happen. Mr. Juſtice Burbunſt, how- 
ever entertaining ſome doubts, the caſe was argued again, and after 
the ſecond argument t appears that the Court were all agreed, 
and the Chief Juſtice vas ready to delivel their pine in favour 
of the Defendant, though heodeferteæd it n order to give an oppor- 
tunity to compromiſe the matter. If, therefore, we are to conſider 
the expreſſion f the Judges aſter the firſt argument as the opinion 


although the eſſate in fes deſcendell upon the ſon until the contin- 
gency, it Mas helden not 0 be that foft of ſee which would deſcend 


Treatiſe on Contiogent Remainders and Executory Deviſes, vol: 2. 
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IN THE fORTT-rOURTH YEAR OF GEORGE 111. 
whole blood, than by adopting his expreſſion. This,“ he ſays, 
02116 agreeable to that rule of deſcent which requires that a perſon 
who'chims a fee fimple by deſcent from one who was the firſt put- 
chaſer of the reverſion or remainder expectant on a freehold eſtate, 


muſt make bimſelf heir to ſuch purchaſer at the time when that 


reverſion" or remainder falls into poſſeſſion. 80 here the intereſt 
of Catherine Paynter was future, ſhe had nd feifth of the freehold ; 
and therefore tlie perſon claiming by deſcent from her, muſt, by 
analogy to the above rule be heir at law to her when the eſtate 
fell into poffefiion. And as to the queſtion ſtarted in that caſe, 
Whether this executory intereſt did not, by the deſcent of it from 
Catherine Paynter at her deceaſe upon George, who was then her 
hett at law, become merged in the fee which he took by deſcent 
from his father (the teſtator); it vaniſhes when we conſider that 
the executory fee deviſed to the mother could have no exiſtence 
before the deceaſe of the ſon under age without iſſue ; for upon 
chat event only could it ariſe. Now how was' it poſſible for it to 
merge before it had any exiſtence? If it could be extinguiſhed 
by merger it muſt be by its union with a greater eſtate, out of 
which it was to ariſe, and of which it might be conſidered as part, 
or at leaſt as an extraction. But how are two eſtates to unite, or 
one to become blended, or confounded with, or abſorbed in the 
other, when both are of equal meaſure, viz. both fee ſimples ; 3 and 
of which the one cannot commence or partake of exiſtence at all, 
but in an event which deſtroys and annihilates the” other ?” The 
rule is alſo well ſtated in Matkins'r Law of Deſcenis, chap. 3. ſ. 2. 
He firſt obſerves that, when a reverſion, or remainder expectant 
upon an eſtate of freehold continues in a coutſe' of deſcent, it 
continually devolves on the death of each partieular heir to the 
perſon who can ther make bimſelf heir to the donor or purchaſer, 
without any regard to the very heir of the precedent perſon who 
- tucceeded to it by deſcent; till when the particular eſtate is deter- 
mined it ultimately veſts in poſſeſſion in him who at ſuch deter- 
mination is the right heir of ſuch donor, purchaſer, or original 
remainder-man. For as there was no intermediate perſon actually 
ſeiſed of fuch reverſion or remainder, no one could be the mean 
of turning its deſcent and becoming a new ſtock or terminus but 


ſuch ſtock muſt yet be in the donor, purchaſer, or remainderman, 


and 'muſt fo continue, if no alienation, be made, till ſuch eſtate 
Vor. III. 8 F ſhall 
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viſe to G. in fee; but if he happened to die under the age of 21 


teſtator P. died in the lifetime of G., who afterwards died under the 


tereſt, while it was contingent, did not ſo attach in G. who was 


heir at law, who was not heir at law to P., but that it veſted in that 
perſon who was heir at law to P. (the firſt purchaſer) at the 


[Mr. Juſtice angles was ben during the wikole of this term 


CASES IN HILARY TERM, Oc. 
ſhall become veſted in poſſeſſion.“ He afterwards adds, * So alſo 
with reſpect to contingencies and executory deviſes. Thus on a de- 


years, leaving no iſſue, then to P. in fee; after the deceaſe of the 


age of 21, and without iſſue; it was held, that the lands veſted in 
P's. heir at law, upon the happening of the contingency, (vis. on 
the death of G. under age, and without ifſue,) but that the in- 


heir at law to P. on her deceaſe as to carry it on his death to his 


time of the firſt contingency happening.” On the whole, we think 
that it appears clearly, notwithſtanding the caſe of Buckworth v. 
Thirkell, that Stephen Andrew did not die ſeized of ſuch an eſtate 
in fee as would deſcend upon his heir of the whole blood, but 
only of an eſtate expectant upon the life eſtate of his ſiſter, This 
being the caſe, it is not neceſſary for us to giye an opinion upon 
the ſecond point. 


1 
1 


Judgment fo the Defendant. 


Lord ALVANLEY Ch. p afterwards noticed a miſtake i in the re- 
port of Fenkins d. Harris v. Pritchard, 2 Wilf. 4.5., which caſe is 
there ſaid to have been determined in favour of the Defendants, | 
whereas all the reaſoning ſhews that it muſt have been determined 
in favour of the leſſors of the Plaintiffs. Gb 
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from indiſpoſition,] | 


END OF HILARY TERM. 
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ABATEMENT. 


See PLEADING, 2, 3, II. 
TRIAL, I. 
| 


ACTION on Tas CA 8 E. 
See DEceiT. 1, 


, ADDITIONS... 
See AFFIDAVIT TO HOLD ro BAIL, 2. 
PLEADING, 11. | 


ADMINISTRATOR. 
Lee ExEcuTORs AND ADMINISTRATORS, 


AFFIDAVIT ro HOLD TO BAIL, 
See Bax. ACT, 1, 2, 3. ; 


1. In juſtifying bail by affidavit where the 
ſawe perſons are bail in more actions than | 


| 


one, each affidavit ought to ſtate that the 
ail are worth double the amount of the 
. debts in all the actions wherein they offer 
to become bail, Field v. Wainewright, H. 
42 Ge. 3. 
2. In an affidavit to hold to bail the addition 
of “ manufaQurez” to the deponent's name 
is ſufficient, Smith v. Younger, M. 44 
Geo. 3. | Sao... 


Page 30 
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AGREEMENT. 

See INSURANCE, 12. 

PRENALT T. 
» PLEADING, 5. 

1. 4. agreed to underlet his houſe to B. the 
latter paying for the furniture at an appraiſe- 
ment; held that B. was excuſed from the 
performance of the agreement, becauſe A. at 
the time he quitted the houſe, was in arrear 
for rent to his landlord, Partridge v. Sow- 
erby, T. 42 Geo, 3. Page 172 

2. In aſſumpſit, the Plaintiff on an agreement 
by the Defendant not to avail himſelf or 
take any undue advantage of a communica- 
tion made to him by the Plaintiff of an in- 
vention for which the Plaintiff intended to 
take out a patent, and aſſigned as a breach, 
that the Defendant fraudulently obtained a 

patent for the invention in his own name. 
Evidence that the Defendant fraudulently 


obtained a patent in his own name, which 


the Plaintiff afterwards agreed ſhould re- 
main in the Defendant's name upon certain 
terms, which terms the Defendant before 
the commencement of the action had re- 
nounced, inſiſting upon the invention as his 
own, was held to maintain this breach. 


ALIEN. 
See BANKRUPT, 3. 
CONTRACT, 1. 


11 AMEND. 


f 


Smith v. Dickenſon, H. 44 Ges. 3. 630 


NE — 


— 


INDEX TO THE PRI 


AMENDMENT. | 


Sce CoMMoON RECOVERY, I. 


The Court of C. B. refuſed to ameud a | 


he facias againſt bail. Fulwood ve Annis, 
H. 43 Geo. 3. Page 321 
2. In an actien on the ſtatute of uſury for 
taking more than legal intereſt on a loan of 
money from the 15th of April to the 14th 
of Fuly 1802,” the Court will amend the 
verdict by the Judge's notes, if the Jury by 
miſtaking the date of an inftrument create a 
variance in their ſpecial finding, for which 


the evidence affords no foundation. Manners 


qui tam v. Pojlan, H. 43 Geo. 3. 343 | 
3. If one of the deeds to lead the uſes of a fine, 
viz. the leaſe, contain the word tithes,” 
but the other deed, viz: the releaſe, omit- 
that word, the Court will not amend the 
writ of entry by inſerting the word © tithes, 
| though the releaſe has the words, and alſo 
all houſes,” ways, &c. hereditaments and ap- 


purtenances whatſoever, to the faid meſ- 


ſuages, lands, &c, belonging, or in any way 


appertaining.” 


Geo. 3. 362 


4. The Court will not give leave to amend | 


the count in a writ of right, unleſs a fa- 
vourable caſe be made out by - affidavit, 
Dumſaay v. Sir R. Hughes and John Bedford, 


7 43 Geo. 3. 453 


ANNUITY, 
1. If the memorial of an annuity deed between 


A. B. and C. after deſcribing the parties to | 


the deed ang the contents, ſtate that it was 
executed by, A. and C. in the preſence of E. 
and F., it will be no ohjed ion that H. alſo 
executed it in the preſence of the ſame par- 
ties. 
fate all the ſubſcribing witneſſes without 
ſpecifying what ſignatures they reſpectively 
atteſted. Orton v. Knight, E. 42 Geo. 3. 
153 

2. If the AL os”, * ſtate the time at which 
execution may be ſued out by words of re- 
ference to the deed, it is fatal, ih, 


APPE AR A NC E. 
See PARTNERS, 1. 


| 


”» | 


Phillips v. Jones, E. 43 


585 
| See IxsuRANcx, 8. 
For it is ſufficient if the memorial | 


NCIPAL MATTERS 
__ASSESSMENT. 
See COPYHOLD, 2. 


ASSIGNMENT. 


See BANKRUPT, 8. 
INSOLVENT, wb. 


ASSIGNEES or err. 
See BANKRUPT, 7, 
PLEADING, 8. 


ASSUMPSIT, 

See AGREEMENT, | | 

 Goops 80LD AND DELIVERED, 1. 

Monty HAD AND RECEIVED, 

PLEADING, 5, 8. 

SALVAGE, I. 

SLAVE, 1. 
A maſter is not liable upon an implied .. 
ſumpſit to pay for medical attendance on a 
ſervant who has met with an accident in his 
ſervice. Munnall v. Adney, A. 43 Geo. 3. 

Page 247 


ATTACHMENT. 
See CosTs, 4. 
PRACTICE, 7. 


| 


ö 


| 
| 
| . ATTORNEY. 

A common informer may recover penalties 
againſt an attorney for not entering his 
certificate according to the proviſions of 
27 Geo. 3. c. 90. /. 26., though no power is 


| expreſsly given to him by that ſtatute; for 


the 25 Geo. 3. c. 80. whieh gives that power, 
and the 37 Geo. 3. c. 90. are in pari materia. 
Davis. v. e in error, E. 43 Geo. 3. 

a . 382 


a. 


AVERAGE. 


| AUTHORTTY. 
Ste EXECUTORS AND ADMINfSTRATORS. 


/ 
7 


AWARD. 
See PRACTICE, 14, 15, 16. 
| Age 


B 
B AI L. 


t 
| bu 
, 


i See. AMENDMENT, In 


PRACTICE, 5. 


CosTs, 4. 


/ 


LvuNATIC, 1. 
PRACTICE, 6. | 
3, If proceedings be commenced upon a re- 
cognizance of bail immediately upon the 
return of the ca. ., the Court will not 
ſt ey them but upon payment of the coſts, 
though the principal be ſurrendered within 
the four days allowed by the practice of the 
Court. Abbott v. Rawley, H. 42 Geo. 3. 
Page 13 


2. If a bail above be put in and juſtified with- 
in four days from the ruling the ſheriff to 
bring in the body, the Court will ſet aſide 
all proceedings upon the bail-bond com- 
-menced-previous to the time of juſtification. 
Mrigbi v. W alker, A. 44 Geo. 3. 564 


BAIL BOND, 


"Dee Wt N. 5 
PRACTICE, 11, 12, 13. 


rn 

x. An affidavit to hold to bail made by the ad- 
miniſtrators of a perſon who died before the 
paſſing of the Bank Act, need not negative 

a tender in Bank notes to their inteſtate. 
Percy v. Powell, H. 42 Geo. 3. 6 
2. Semb. That perſons ſuing as adminiſtrators 
need not in any caſe negative ſuch tender to 
their inteſtate. ib. 
3. In an action by the aſſignees of a bankrupt, 
it is not ſufficient for the bankrupt to nega- 
tive a tender in bank notes in the affidavit 
to hold to bail. Smith v. Barclay, M. 43 
F 219 


BANKER'S CHECK. 


\| 
_ BANKRUPT. 
Cee INSOLVENT, I. 
JupGmenT, 1. 

1. The Court will not Liſcharge 2 been 

out of cuſtody on a common appearance, on 
the ground of a commiſſion of bankruptcy 
having been ſued! out againſt him by the 
Plainuff as petitioning” creditor, upon the 
ſame debt as that on which the arreſt is 
founded. Percy v. Powell, H. 42 Ges. 3. 6 
| Vol., III. 
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2. Property in which a bankrupt has only a 
truſt eſtate, does not paſs to his aſſignees 
under the affigoment, Therefore the ofluy 
gue tri cannot bring any action feſpeding 
ſuch property in their names, but ought to 

bring it in the name of the bankrupt, Car- 


penter v. Marnell, H. 42 Geo. 3, Vage 40 


3. A commiſſion of bankrupt founded on the 


petition of J. a Britiſb ſubject reſident in 
England for a debt due to himfelf and his 
partners B. and C., alfo Britiſh ſubjects, 
but refident and carrying on trade in an 
enemy's countty, cannot be ſupported. 
MeConnell v. Hector, E. 42 Geo. 3. 113 


4. A trader, ſubſequent to an act of. bank - 
ruptcy, being arreſted and detained in pri- 
ſon at the ſuit of ſeveral creditors, ſent for 
all his creditors. but one, and said their 
debts in full; but no other circumſtance oc- 
curred from which it could be preſumed 


that they knew of his bankruptcy or inſol- 
vency. Held that fuch a were not 


protected by the 19 Gee. 2. c. 32. 3 v. 


Butler, M. 43 Geo. 3. | 237 
5. A. and B. being partners in trade, A. com- 
mitted an act of bankruptcy, a few days 
after which B. alſo committed an act of 
bankruptcy, and between the two aQs of 


bankruptcy a clerk of the houſe paid to C. 
a creditor of the houſe at his requeſt 558/. 


and after both aQs of bankruptcy 5. mor- 


The affignees, under a joint commiſſion 
againſt A. and B., brought an action againſt 
C. to recover theſe Di of - money, and de- 
clared firit, for money had and received to 
the uſe of A. and B. before they became 
bankrupts; ſecondly, for money had and re- 
received to theit on uſe as aſſignees of A. 
and B. after the bankruptcy of A. and B.; 
and third, upon an account ſtated with them 


2s ſuch aſſignees. Held that under this decla- 


ration the aſſignees were only entitled to 
recover the 5. paid after the bankruptcy of 
both partners. Smith v, Goddera, 7.43 
Geo. 3. | | | . 46 5 
6. Semb. That if * had declared for money 
had and received to their uſe, as aſſignees 
8G of 
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ety of the 558/, paid between the two acts 
of bankruptcy. Page 465 
7. If the aſſignees of an uncertificated bank- 
rupt in their own names execute a deed with 
other creditors, whereby they, and all the 
creditors who may ſign the ſaid deed, re- 
leaſe the barkrupt from all actions, ſuits, 
claims, and demands againſt him or his 
eſtate, and ſuch deed be not ſigned by all 
the creditors of the bankrupt, the aſſignees 
are not barred from claiming as aſſignees 
the benefit of a patent-right afterwards ob- 
tained by the bankrupt. eſe v. Stevya/en, 
MH. 44 Geo. 3. | 565 
8. A patent - right for the excluſive exerciſe of 
an invention obtained from the Crown by 
an uncertificated bankrupt, is affected by the 
previous affignment of the commiſſioners, 
and veſts in the aſſgnees. . 
9. An act of parliament empowering ſuch 
bankrupt patentee, his executors,” admini- 
ſtrators, and aſſigrs, to aſſign the right to a 
greatet number of perſons than allowed by 
the letters patent, and declared to, be a 
public act, does not enable either the bank. 
rupt or his affigns to make a better title 
than they could before the Mt - #6. | 


— — * 


=. 


"BARON AND FEME. 


1. The Court refuſed to ſet aſide, upon ſum- | 

mary applic-tion, a judgment entered upon 
2 warrant of attorney by a feme covert. 
Maclean v. | Douglas, E. 42 Geo. 3 0 

2. If a feme covert be taken in execution 
under a warrant of attorney given by her 
as a feme ſole, the Court will not diſcharge 
her on a ſummary application, Wilkins 
v. WWaberill and Coutts, M. 43 Geo, 3. 220 


BENEFICE. 


See INSOLVENT, 1. | * 1 


BILLS or EXCHANGE Aus 
PROTO ONES. NOTES. 

Se PLEADING, 7. 
STAMPS, I. 
VARIANCE, 1. 

1. If a bill of exchange be was payable two 
months after date, and no date be expteſſed, 


the Court will intend it to be payable two 
'. "FW 


4/4 


$44 3. 1 


of A., they might have recovered one moi- | | 


months after the day on which it was made, 
Hogue v. French, T. 42. Geo. 3. Page 173 
2. A. depoſited a ſum of money at the bank- 
ing houle of B. in Paris, for which B. gave 
him his note “ payable in Paris or at the 
choice of the bearer at the Union Bank in 
Dover, or at my uſual reſidence in London 
according to the courſe of exchange upon 
Paris;“ after this note was given, the di- 
rect courſe of exchange between London and 
Paris ceaſed altogether, having been, pre- 
vious to its total ceſſation, extremely low; 
the note was at a ſubſequent period pre- 
ſented for acceptance and payment at the 
reſidence of B. in Condon, at which time 
there was a Circuitous "courſe of exchange 
upon Paris by way of Hamburgh, Held 
that A. was entitled to recover upon the 
note according to ſuch circuitous courſe 
of exchange upon Paris at the time when 
the note was prefented; Pollard v. Sir 
Robert Herries, H. 43 Ges. 3. 3338 
3. If che holder of a bill of exchange, of which 
payment bes been refuſed, inform the 
drawer of his intention to take ſecurity 
from the acceptor, and the drawer anſwer, 
that he may do as he likes, for that he (the 
-drawer) is diſcharged for want of notice, 
and it appear that due notice has been given; 
the holder may ſue the diawer, notwith- 
ſtanding that he has taken ſecur ty from the 
acceptor ; for the drawer under ſuch cir- 
cumſtances muſt be conſidered as having 
afſented to the ſecurity being taken. Clark 
v. Devlin, E. 43 Geo. 3. — 363 
4. A bill indorſed in blank, and depoſited by 
the holder with his bankers, became due 
on Saturday, and was pteſented for payment 
about two ofclock on that day, Payment 
being refuſed, the bjll was.noted and again 
preſented between 9 and. 10 in the evening 
by a notary, On Monday the bankers in- 
formed the holder that the bill was diſho- 
noured, who on Monday at out noon gave 
notice to the indorſer. The holder lived at 
Knight/bridge, and the indotſer in Tettenham- 
Court-Road, Held that this notice, was ſuf- 
ficient to entitle the holder to recover againſt 
the indorſer. Haynes v. Birks, H. 44 Geo. 3. 
$99 

BOND. 
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See PLEADING, 13. 
RESIGNATION BOND, 1. 


BRIDGES. 


See CERTIORARI. |, -. 
Duzre, Whether the fame perſons who are 
bound to repair a bridge are alſo bound iy 


wideo it, if the _exigencies of the public 


ſhould require ? The Inhabitants of the County 
of Cumberland v. The King in Error, E. 43 


Geo, 3. Page 354 


BY-LAWS. . 

A penalty of 20s. having been impoſed by 
one of the by-laws of the Butchers' Com- 
piny on all perſons, ſelling meat on a Sunday 
within their juriſdiction, it was declared by a 
ſubſequent clauſe, that if any offender ſhould 

deny, refuſe, ot neglect to pay the penalty, 
he ſhould be liable to an action of deot. 
Held that it was not neceſſary to prove a 
- previous demand in order to maintain ſuch 
action, although avetted in the declaration, 


The Butcher!” Company v. Bullock, E. 43 5 


Geo, 3. 434 


4 


E? * 


CARRIER, 
See STOPPAGE IN T RANSITU, t, 2. 
VENOOR AND VENDEE, 1. CY 


CERTIFICATE. 
See ATTORNEY, | 


CERTIORARTI. | 
The 1 Anne,c.18. / 5. has not taken away from 
the Crown the power of removing by cer- 
tiorari an ind: & ment for not repairing a 
county bridge The Inhabitants of the 
County of Cumberland v. The N in Error, 
| 2 * u. * 354 


\CHARTERPARTY. 
Se eee dos 1, 2. | 


e COLLEGES, 
Cie Lav Tax. 7 


COMMON INFORMER. 


dee ATTORNEY. 


COMMON RECOVERY. 

[f the different vouchees in a recovety exe- 
cute and acknowledge ſeveral warrants of 
attorney, though upon the ſame piece of 
parchment,” the Court will not ſuffer the 
recovery to pals, Jennings v. Street, E. 43 

Geo. 3. Page 361 


CONSI GNOR and CONSIGNEE. 
See L1EN, 1, 2. 
STOPPAGE IN TRANSITU, 
VENDOR AND VENDEE, 1. 


CONTR A C 1. 
See AGREEMENT. 
MoxEY HAD AND RECEIVED, 2. 
Paying MONEY INTO CoURT, 1. 
SeAMAx's WAESs, 4. 


| 1, If a Bratt merchant charter a Swediſh ſhip 


on a voyage to St. Michael's for a cargo of 
fruit, and the charterparty contain the uſual 
exception againſt the reſtraint of princes, 
and the ſhip be prevented from reaching 
St. Michael's within the fruit ſeaſon by an 


embargo laid on Swediſh veſſels by the Britiſb 
government, the Swediſh owner cannot, by 
proceeding on the voyage after the embargo 
is taken off, entitle himſelf to recover the 
freight againſt the Britih merchant, Touteng 
v. Hubbard, M. 43 Geo. 3. 291 
2. If 4. contract with B. to fetch a cargo of 
corn ſtom C. and on his arrival there find 
that the government has prohibited the ex- 
portation of corn, and therefore, after ſtay- 
ing out his demurrage days return in bal- 
laſt, B. is notwithſtanding liable to pay. 
freight ; but not demurrage, if he knows of 
the prohibition. before he entered the port 
of C., though allowed demurrage by the 
contract. Blight v. Page. Sittings after 
Mich. 7. 1801, Cr. Lord Kenyon, 295. n. 


1. If there be a cuſtom within a manor for 4 


lord to grant parcels of the waſſe by copy 


of court roll, the premiſes granted in the 


above mode are well deſcribed as copyhold 
premiſes, though the date of the grant be 
modern. Lerd Northwick v. Stanway, H. 43 
Sto. 3. | 346 
TS 2. If 
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2:AF an sſdeſſment of a eopyholt fine be en- 

(tered in the court rolls as of 1 007. but that out 
of eſpecial/favour the lord remitted 40l. and | 
thereby reduced it to o., and the lord fue 
for the fine, and the jury finding the annual 
value of the premiſes gol., give a verdict 

ſor .60/., the lord cannot retain the verdict 
ſor the ſum actually due, but muſt make a | 
new aſſeſſment, the old aſſeſſment, notwith- 


ſtanding the remitter, being in law an aſſeſſ- 
ment as of 100/, 


Page 346 
COSTS. * 
Lee Bair, 1 

Paving MONEY INTO Covar, 3. 


PRACTICE, 13. 20. 
Ejectment in C. B. and verdict for the 


pfiff, and coſts paid by the Defendant, 


who then brought an ejec ment in K. B. for 
the ſame premiſes and recovered, but was 
not paid his coſts; and now a third eject- 
ment being commenced here by the Plain- | 
tiff in the firſt ejetment, the Court ſtayed 
proceedings till payment of the colts of the 
ſecond ejectment in K. B. Dae d. Walker 
v. Sievenſon, H. 42 Geo. 3. Hy ee en 


tract made with his inteſtate, and aſſigned 


by the Plaintiff to F. S. for whoſe benefit 
CUSTO MARY TENEMENTS, 


the action was brought. It appearing that 
the contra had been annulled with the 
privity both of the Plaintiff ard J. S., and 
that the former was ind: mnihied_ by the lat- 
ter, and a verdict being found for the De- 
ferndant, the Court made an order of the 
Plaintiff to pay the coſts. Cember v. Hard- 
caftle, E. 42 G0. 3. 115. 
„If a rule of Court for the ex2mination of 
witnelles by commiſſion expreſs thac the 
depoſition of witneſies at Hamburgh and Lu- 
beck ate to be taken, and the commiſſion is 
_ GdireQed to perſons at Hamburgb, the ex- 
| pences of bringing witneſſes from Lubecł to 
Hamburgh ought to be allowed upon tax- 
ation, A Vo Hor rn, M. 44 Geo. 3. 


4 
Zoth, Defendant on the 31ſt moved to juſ- 
tify, purſuant to a notice previouſly given. 
Held that the Plaintiff was entitled to the 
coſts of preparing to move for an attach- 
ment. Jarrett v. Creaſy, H. 44 Geo. 3. 60g 


See SLAVE, 1. 


. Plaintiff ſued as admiuiſtrator upon a con- 


Ia au action on the caſe for giving a falſe 


W | 3556 | 
Time for bunden in bail expired on the | 


Fu . 


* 


COVENANT!” 


— | ” 


1 
Covenant by the aſfignor of certaln ſhares in 


a patent right that he has good right, full 
power, and Jawful authority to aſſign and 
convey the ſaid ſhares, and that he has not 
by any means, .direaly or inditectly, for. 
feited any right os authoriry be ever had 
over the ſame. Held that the generality of 
the former words of the covenant was not 
reſtrained by the latter. Heſe v. Steven ſon. 
Al. 44 Ges. 3. Page 565 
COUNTY\COURT. 

See VENDOR AND VENDEE, 2. 


CURTE'SY; 

An eſtate was deviſed to truſtees and their heirs 
till A., a female infant; ſhould attsin 21 or 
marry ; and upon her attaining 21 or mar- 
rying, to J. and her heirs ; and in caſe {he 
ſhould die under 21 without leaving iſſue, 
remainder over. A. married and had 2 
child, which child died, and then 4. died 
under 21. Held that her buſband Was en- 
titled to be tenant by the cutteſy. Buck- 
worth v. Thirkell, T. 25 Geo. 3. 652 n, 


See PaK TIT ION, 1, 


D. 


D AM A G E 8, 
See PENALTY. 


/ Y ECEE Pt 
character to a tradeſman, hereby he was 
induced to truſt an inſolvent perſon, the 
Court held that fraud was neteſſary to 
ſupport the action, but ſet aſide a verdict for 
the Plaintiff on payment of coſts, though 
there were ſome circumſtances ih the calc 
from which fraud might be inferred, on a 
ſuſpicion that the inquiry was made of the 
Defendant with a view to entrap him, and 
thereby obtain his guarantee ſor pay ment of 
the debt contracted by the inſolvent. 'Tapp 
v. Lee, E. 43 Geo. 3. "38,7; 2007 
6 DEF A- 
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'DE FA M ron. 
YT, SLANDER. 


eee 
Cee FRACTICE, 19. 


DEMURRA GE. 
Se CONTRACT, 2. 


+DEPOSETT. 
See MoNEyY HAD AND RECEIVED, 2. 


DESCENT. 

See (CURTESY.; 
F. A. deviſed all his 1 to S. A. (his fon 
by the firſt venter) when he {bou'd come 
to the age of 21 years, but if he Thould die 
before 21 years, and D. J. (the teftator's 
daughter by the ſecond venter) ſhould be 
then living, he gave the ſame to her when 
he ſhould attain 21 years. Teſtator died, 


and then S. A. died under age and without 


iſſue, Held, that on the death of S. A. the 

inheritance veſted in D. A. his ſiſter of the 

half blood in preference to his uncle of the 

whole blood. Doe d. Andrew v. Hutton, H. 

44 Ges. 3. Page 643 

©  DESERTION. 
Cee SEAMAN's WAGES, 1, 2. 
„ e e Vn. 


See CurTESY. 
. DESCENT, 1, 


2. If a teſtator having n a deviſe of | 


Jaads in the preſznce of three witneſſes to 
two petſons as joint tenants in fee, after- 
1 ſtrike out the name of one of the de- 


: 
viſees and there be no republication, the | 


eraſute will only operate as a revocation of 
the will pro tanto. Larkins v. Larkins, H. 
42 Geo. 4, eee" oo ad 
2. A. deviſed thus: “ As to my real and per- 
ſonal eſtate, ſubje& to my debts and funeral 
- -Expences, I give and deviſe as follows, viz. 
my real «ſtate and all my perſonal eſtate 
unto J. A. and O. W. and their heirs on, 
abe following trufts, viz. to the intent that 
they diſpoſe of my perſonal eſtate in dif- 
charge of my debts, funeral expences, and 
ſuch legacies as I may direct, and as to my 
real eſtates, ſubject to my debts, and ſuch 


Charges as 1 may make, I give and deviſe | 


Vor. III. 15 


4 


22 A 


the hand ts . P;' (or Hite kiel tat under 


5 this deviſe the legal eſtate in the realty 


| veſted in R. P. for his life, and J. A. and 
O. V. took no eſtate therein. Kenrick v. 
Lord WW. Beauclerch, T. 42 Geo. 3. Page 175 


- with all his lands, goods and chattels what- 
ſoever and whereſoever, for her liſe; and 
after her death to two younger ſons till 
taey ſhould attain the age of 15, for their 
education, He then deviſed his aforeſaid 
houſe, goods, and chattels, equally to be 
divided between all his ſons and daughters, 
ſhare and ſhare alike. Held that under the 
laſt clauſe of the deviſe the lands did not 
paſs. Riad, aller v. Walter, E. 43 Gen. 3. 


375 


ten or to be gotten, for life, remainder to 
| truſtees to preſerve contingent remainders: 


firſt ſon lawfully iſſuing, ſo as the elder of 
ſuch ſons and the heirs male of his body 
ſhould always be preferred and take before 
| the younger and the heirs male of his body ; 


j * remainder to the teftator's ſecond, third, 


fourth, and all and every other ſon and (ſons, 


1 for their ſeveral and reſpective lives; 1e- 


mainder to truſtees, and to preſetve, c.; 
remainder to the ſereral heirs male of their 
ſeveral and reſpeQive bodies lawfully iſſuing, 
ſo as the elder of ſuch ſons, and the heirs 
male of his body, fhould be always preferred 
and take before the younger of the ſame 
ſons, and the heirs male of his and their 


arſt and other daughters for their lives; re- 
mainder to truſtees, &c. ; remainder to the 
ſeveral heirs of their ſeveral and reſpeQive 
ſuch daughters, and the heirs male of her 


and the heirs male of her and their body and 
bodies, There were other clauſes in the 


will, by which, after giving an eſtate for 
life to the firſt taker, the teſtator limited to 
truſtees; c.; remainder to the firſt and 
other ſons of ſuch firſt taker, and the heirs 

8 H | of 


3. A. deviſcd to his wife his houſe and goods, 


4. Deviſe to teſtator's firſt ſon by his wife got 


remainder to the ſeveral heirs male of ſuch - 


body and bodies; remainder to the teſtatot's 


bodies lawfully iſſuing, ſo as the elder of 


| body, ſhould always be preferred and take. 
before the younger of the Tame. daughters, 


— —— — ——— —— — — —U—ü4—ẽ5 TIS ens 
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of their bodies, ſo as the elder of ſuch ſons, 


and the heirs of their bodies ſhould always 
be preferred. before the younger of the ſame 
ſons and the heirs male of their bodies. 
Held that the firſt ſon of the teſtator took 
an eſtate tail. Poole v. Poole, H. 44 Geo. 3. 
„ Page 620 
„ - _ DISTRINGAS. 

See PARTNERS, I. | 


E 


EAST INDIA COMPANY, 

See INSURANCE, 2. 

1. The ſales of the Ea, India Company being 
ſubject to a regulation that any buyer not 
making good the remainder of his purchaſe 
money on or before the day limited for ſuch 
payment ſhould forfeit the depoſit, „and 

| ſhould be rendered incapable of buying 


again at any future ſale until he ſhould have 


given ſatisfaction to the Court of Direc- 
tors; held that the term ſatisfaction muſt 
de conſidered to mean pecuniary compen- 
- ſation for the non- performance of bis agree 


ment to pay on the appointed day, and that 


„11 buyer having made default on the day, 
but afterwards, within a future time given 

to him by the Eat India Company, paid 
the remainder of the purchaſe money with 
intereſt, might maintain an action againſt 


the Eaſt India Company for refuſing ad 
allow him to become a bidder at their ſales, | 


ſuch ſales being by g && 10 M. 3. 44. 
4 69. declared to be public and open ſales. 


Eagliton v. Eeſt India Company, H. 42 | 


* Geo. 3. 55 
2. Aer, Whether fince the paſſing of 18 | 
Geo. 3+ e. 26. which regulates the depoſits, 
forfeitures, and incapacities of bidders at 
the tea ſales of the Ea/ India Company, 
de Boſt India Company can make or en- 


| force any other regulations affecting thoſe | 


ſales than, ſuch, as. the act of parliament has | 


- # enacled. ib. 


0 


Ses CONTRACT, 1, 2 
IxsuxAxck, It. . 4 
N SEAMAN's W AGEs, 4+ 
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Nores, gfe: 212 1805" 14 
EXECUTORS. AND ADMINIS- 
| TRATORS, 
| Se Bank Acr, 1, 2. "4 = 5 
F 1 CosrTs, 2. | | 
| PAEBADING, I. 


mmer. 
See INDICTMENT, 1, 2. 


_ EVIDE NCE. 
See AGREEMENT, 2. 
BV E-LAws, I. 
INSURANCE, 13, 14. 
Paying Money INTO Cour, 2. 
PLEADING, 4. 
VARIANCE I. 

1. In trover for the certificate of a ſhip's re- 
giſtry, the certificate may be proved by the 
production of the regiſtry from which it was 
copied, though no notice has been given to 
produce the certificate itſeff, Bucher v. 
Jarratt, E. 42 Ges. 3. Page 143 

2. The priſon books of the Flzet and King's 
Bench priſons, though admiſſible evidence 
to prove the period of the commitment and 
diſcharge of a priſoner, are not admiſſible 
to prove the cauſe of his commitment, 
Salte v. Thomas, T. 42 Geo, 3. 188 

23 In an aCtion for an eſcape out of execution 

the declaration alleged that the priſoner was, 

by habeas, corpus, brought before a judge of 
X. B. and by him committed to the cuſtody 
of the marſhal, as by the ſaid writ of habeas 
corpus, and the ſaid commitment thereon 
now remaining in the ſaid Court more fully 
appears.” Held that evidence of a com- 
mitment by a judge of K. B. but not filed of 
record, would not ſupport the action. Tur- 
ner v. Byles, T. 43 Geb. 3. 456 
4. Held alſo that the above allegatlon (even if 
| Wer * be proved as _ . 


Ev 10710 925 10 
See Money HAD AND RECEIVED, 1. 


£5Capn, 
See ' EVIpancH, 34. | 


* 
in, 9. 


EX CHAN G E, 
Ser BIILS OF NEED AND PROMISSORY 


The 


INDEX TO THE PRINCIPAL MATTERS. 


The authority of an adminiſtrator appointed | 


according to the proviſions of 38 Gez..3. 
c. 87. during the abſence of an executor 
from this country, does not become actually 
void upon the death of ſuch executor, but 
only voidable. Taynton v. Hannay, H. 
42 Geo. 3. | Page 26 


E X EC CU T I O N, 

See PARTNERS, 2, 3+ 

TRESPASS, 1, 2. 

Where the Defendant ſuffers judgment by 
default in an action of debt on ſimple con- 
tract, the Plaintiff is not entitled to levy the 
expences of the execution; notwithſtanding 


thoſe expences, together with the debt and 


coſts of the action, do not exceed the ſum 


confeſſed upon record. Thornton v. Merre- 
. dew, E. 43 Geo. 3. 362 
F. 
FACTOR, 


See Litv, 3. 


FALSE CHARACTER, 
See DCEIT. 


anon, 2. 


FE L 0 N Y, 
Ser InpIctMenT, 1, 2. 


Posr-Orriex, I, 2. 


F EME COV E R Ts 
Ses BAnon AND TOO 


n FINE, N 
eee Oneut 


If under a dedimus potgſtatem une the ac- || 
knowledgment of nine perſons to a fine, 
the commitſiopers take the acknowledgment | 
of fix on one piece of. parchment, and of 
three on another, the Court will not _— | 


the fine to paſs, 
1 5 


a 3! : 


give d oo 10 


See Corrhorp, 35 


__— -—_ FOODS ” ws as * 


F RAUDS, STATUTE OF, 
See STATUTE or FRAups. 


F REIGH T, 
See CONTRACT, 1, 2. 
INSURANCE, 11. 


GOODS SOLD axv DELIVERED, 


See VENDOR AND VENDEE, 2. 
1. If goods be bought to be paid for by a dill 
at two months, and the vendor accordingly 
draw upon the vendee for the value, who 
_ refuſes to accept, /emb, that the vendee can- 
not be ſued in an adtion for goods ſold and 
delivered, but upon the ſpecial contract 
only. Dutton v. Solomonſon, M. 44 Geo. 3. 
Page 582 
2. But certainly he cannot be ſued in that 


form of aQtion till after the expiration of 
the t two A . ; th, 


G RANT, 
See CoPYHOLD, rt” t 


HABEAS CORPUS, 
See EVIDENCE, 3, 


LUNATIC, 1. 


I. 


ILLEGAL TRADE.. 
See BANKRUPT, 3. 
InsSURANCE, I, 2. 15. 
eee 1. 


IN DI C.TMENT,.:.....t 
See CRN TI ARAL, „„ 
I. In an indictment on the 39 C. 3. c. 5 
againſt a ſervant for embezzling money re- 
dceived on his maſter's account, it is not ſuf- 
ficient to follow the words of the ſtatute, 
but there muſt be a poſitive allegation that 
the money was the property of the maſter 
as in the caſe of larceny, The. King v. 


rings. 1 © 


M. Gregor, H. 42 Ges, 3. 106 


2. If a ſervant receive money for his maſter i in 
| the * of A., and being called upon to | 
I | account 1 


F RAU D, 
See Dxcerr, 1. 


— 
— — — 
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20bvnt\ for it in the coll} bi B, there 
deny the receipt. of it, he may be indifted 
tot the embezz ement in the latter county, 
Rer v. Taylor, Old Bailey Seffions afier M. 
44 Geo, 3. Poge 596 


WS N SOLV E N - 7% 
&} Jopeν,ẽ. 1, L. 
Lonp's Acr. 
1. The profits of an eccleſiaſtical benefice do not 


paſs to the aſſignees under an inſolvent act, 
though included ip the ſchedule of the infol- | 
vent. Arbuckle'd. Cotbian, H. 43 Geo. 3. 321 

| 2. An inſolvent diſcharged under the 43 G5. 3. 
c. 50. cannot be hofdef d beif on à bill | 
draunfand indbrſed over by Hm previobs to 
the iſt of March 1803, though not due till £ 


after that 8 ee * Herve, E 
. ho nr ne we | 


INSURANCE, 
See Licexce; .. HA Tx) 


- 


; x. | 
Paying Monty INTO COURT, 2 
PLEADING, 4. 

1. Inſurance on goods on board a Spaniſh ip 


from Naſſau to Campeachy to continue on 


the goods till diſcharged. and . ſafely land- 
ed. The ſhip "having. a licence from the | 


Britith Governor at Naſſau failed from Ca 4 | 


peachy, and having arrived off that port, 
made ſignals for launches to come out, into 


which the goods weie put for the purpoſe of 


being tun aſhofe. Io this ſituation the 
goods e ſeized by/\two. Span govern- 


ment brigs, it being conttary to the Spaniſh | 
Laws to import; Hritiſb goods into the 
Spaniſh main. It ſeems that the goods were 


| protected by the policy while on board the 
Jaunches,s ſuch being the uſual method of 
catrying on that he g v. NN | 
N. 42 G 83. 11 269107518 $7 

27 A e ee recover bab * pre- | 
mium paid by him upon a policy of inſur- 


alice if ihe voyage be in contravention 4 


«4 


the Hriliſ lawe. Thefefore where a policy 
was effected upon a Daniſb ſhip at and from 
Bigal (in which there ate Das iſb ſertle- | 
ments) to Copenhagen, and the ſhip loaded 
nt Caicutia contrary to the 12 Car. 2. c. 1. 
7. 1. ihe Court deld the aſu;ed Was not | 


nm 


* 


* 


— 


394 : 


| 


ing foreign ſhips at Calentta had prevailed 
for a length of time, and had been autho- 


| 3. The commiſſioners appointed by the King 


| 


entitled to recover back the premium, even 
though it appeared that the practice of load- 


riſed by act of parliament ſoon after the 
ſhipment in queſtion, JMorck v. Abel. H. 
42 Geo. 3. SS, Page 35 


vader the 35 Geo. 3. c. 80. for the care, 
ſale and management of ſuch ſhips and car- 
goes belonging to the ſubjeRs of the United 
States as ſhould be brought into the ports of 
this kingdom were held to have an inſur- 
able intereſt i in Dutch Sbips on their paſ- 
ſiage to this country, having been taken by 
a captain of a Britiſh man of war, under i in- 
ſtructions from the admiralty to take allſhi;s 
and cargoes belonging to the ſubjects of the 
United States, and to bring them intothe ports 
of this kingdom to be detained proviſionally, 
Lucena v. Craufurd, H. 42 Geo. 3. 75 

4. Held allo that they might recover for a 
loſs upon ſuch ſhips by perils of the ſea, 
though the loſs did not happen until after a 
proclamation had ues for general repri- 
ſals againſt the Datch, 5 ib. 

5. An inſurance effedted in Great Britain on 
A French ſhip previous to the commence- 
ment of hoſtilities between Great Britain 
and France, does not cover a loſs by Britiſh 
capture. Purtads v. Rodgers, T, 42 Geo. 3. 
191 

6. Policy of Inſurance on a, ſhip, warranted 
American, To negative this warranty a 
ſentence of condemnation of a French court 

at St. Domingo was given in evidence, which 
began thus: Condemnation of the Exgliſb 

- ſhip Mount Farmen. Extracted from the 
dooks of the office of the Proviſional Tri- 
busen reſpecting prizes eſtabliſhed at S.. 
Domingo, We, F. P. judges,” c.; and af- 
ter ſtating the cĩtcumſtantes of papers hav- 

ing been thrown over board, the captain and 
ſupercargo having abandoned the ſhip, the 
captain being a Portugueſe, without a certi- 
ficate of his naturalization, and the United 
States, in their laſt treaty with Znglang, hav- 
ing fuffered to be added to the articles which 
had before betii corfidered 28 contraband 
of 
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19186 , 


of war, flaves, E were ſufficient motives 
tos ndemn, the faid ſhip, condemned the 
ſame ag property belonging to the captor. 
| Held, that this ſentence was concluſive evi- 
dene tbat the ſhip was not Amurican. Bar- 


Ing Ye Glagett, 7. 42 Geo, 3. 


-  . rican, navigation act? ib. 
8. A partial lots on a policy on Doug by rea- 


ſon of fea damage i is to be calculated by aſ- | 
eertaiging _the difference 'bet\veen the re- 


ppecdive orols proceeds of the ſame goods 
«when ſound and when damaged, and not the 


net proceeds. Hurry v. The Royal Bxchange 


¶ ſurance Company, IHA. 43 Ges. 3. 308 


9. If a cargo of a periſhable nature be inſured 
from A. to B., with the uſual memoran- 


dum, and in the courſe of the voyage in- 
formation be received by the maſter that the 
' Port bf B. is fhut againſt the 1hips of bis 
nation, in cotiſequence of which the com- 
mander af the convoy orders the ſhip - to 
proceed to another port, and the cargo be 
ſold there by orders of the Vice-Admiralty 


Court for 3 very ſaralh ſum of money, the 


aſſured cannot abandon as for a total loſs, 
It ſeems that if the voyhgk be loft in con- 
ſequence of the port of deſtination being 
ſhut up againſt the "ſhip, inſured, the affured 


cannot declatè upon this as a loſs within, the | 


* 


. a en v. Robinſon, E. 43 Gee. ; 
: 3Y 


038 As Wi bee , At , 51711 


Dr 


10. Poligy.. on fruit 'Fom m 24 'to ay, 
with the uſual memoras: um. 1 the courſe 
of, the voyage the  frujt was ſo much da- 


| maged. by ſea water that. jt, begame rotten | 


and unk; , and on whe ſhip” 8 arrival at an 
iptexmediate, port, int which. ſhe was 
drive, the government of the place pro- 


0 hibited the landing of the cargo. The. hip 


al ſo being too much damaged to proceed on 


the voyage, was ſold, and the cargo neceſ- | 
fleld that the | 


ſarily thrown overboard. 
allured were entitled tq recover for a total 
. loſs Dyſin v. Rowerf, 7. 43 Geo, 3. 


N Ae Vi 3 
53s 5 474 
| Vol. III. Wop | 


Page 201 
7. Quere, Whether, if a ſhip be warranted | 
American, the aſſured does thereby under- 
take that ſhe ſhall be owned and navigated 
F ;nccording to all the regulations of the Ame- - 


5 


- 


\ 
| 


? 


| 


l 


11. 4 having effected one policy on ſhip and 


another on freight, and the ſhip having been 
detained by embargo in Kea, he aban- 
doned the ſnip to the underwriters, on ſhip, 

and the freight to the underwriters on 
freight, at the ſame time receiving an au- 
thotity from the under writers on the ſhip to 
act for them, and endeavour to recover it. 
Phe ſhip having after wards brought home 
the cargo which was on board at the time 
of the detention and earned freight accord- 
ingly, which A. received ; held, that in an 
action by the underwriters on freight againſt 
A. they were entitled to the freight ſo receiv- 
ed by him, Legthany v. Terry, T. 43 Gee. 3. 


Page $79 


12. Policy of ee, on board the-Cathe- 


rine, an, American veſſel. After the policy 
was effected doubts having ariſen, whether 
the policy contained a warranty, the under- 
writers ſigned an agreement, that in caſe of 
capture or ſeizure, the aſſuted, before they 
.claimed for a loſs, muſt produce proofs of 
the ſhip being American bottom, and by 
bills of lading ſhew that the cargo had been 
ſhipped on account and riſk of 4. B., upon 
which they would ſettle by x granting bills at 
ſour months for the amount of their ſub- 
ſcriptions, in full dependanee that the in- 
ſured would uſe their beſt endeayours to re- 
cover the property as for account of the 
ſhippers. Held, that on proof being produced 
that the ſhip was American bottom, and 
the cargo ſhewn by bills of lading to have 
been ſhipped on account and riſk of A. B. 
Ie aſſuted were entitled to recover, cpa 
lofz by Capture, notyirhſtanding . the pro- 
duction by, the underwriters of any brencb 
ſentence cf condemnation, to falfiſy zine 

 warganty«, Lothian v. Henger fon, | . 430 YEN 
geo = 08 ln bl 99 
13 A ſentence of condemnation i ig a Buch 
Coon of Admiralty is admiſſible evidence 
in an action here between the afſured and 
un.'erwriters of a policy of infurance con- 
taining a warranty of neutrality, ib, 
14. It ſcems that the ſentence of a foreign 
Court of Admiralty,” condemning a fhip 
warranted neutral, in which the confider- 
81 | Wümme 
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ation leading to the judgment proceeds on 


the want of à document not required by 
the law of nations, but which adjudges 


awful prize all the goods and effeQs | 


which compoſe the cargo of the ſaid ſhip, 
ſiace the whole, owing to the captain not 

being provided with proper and regular diſ- 
patches and papers, is to be deemed the 
pftoperty of the enemies of the French Re- 


public,“ is concluſive evidence againſt the | 


warranty of neutrality. Lothian v. Hender- 
fon, T. 43 Geo. 3. Page 499 
15. If a Swediſh ſhip be inſured at and from 
her loading port in the Ea Indies to Got- 
tenburgb, and part of the cargo be laden in a 

- Britiſh port in the Ea Indies, the inſured 
cannot recover, the voyage being in con- 


travention of the navigation laws. Chal- 
mers v. * H. 44 Geo. 3. AT! 604 
ni 18 8 UE, 
See PLSAAINGCY 8D (Ia 2HAW 7 
| | rent 
4 416% 
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U 
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ee LAND. TAX. T 
1. Buildings of a College in one of the Univer. 
"ities taken into and made part of the Col. 
lege between the paſſing of the firſt land-tax 
act and the act which made that tax per- 
| * petval, are exempted from the land-tax. Al 
| Souli College v. Coftar, H. 44 C. 3.'Page 635 
2. But where a college, ſoon after the paſſing 
of the firſt land-tax act, purchaſed lands of 
- a pariſh ünder a private aR of parliament, 
' which provided that the college ſhould pay 
all taxes which the premiſes then were, or 
ſhould thereafter be ſubject to, it was held 
that the lands purchaſed were not excinpted ; 
from nw . ax. „ 236 . 


: 


LARCEN v, 


| bor IN DICTMERNT, 1. 


eder gn is, 


| LE AS E, >. oh 
1 a leaſe be eratited for 71 145 or 21 years, 
the leſſee, only has the option at. which of the 
| above periods the leaſe ſhall determine, 


Dann v. e 1 43 Geo, 5 442 
: | * 
ze PLEADING, 1. | . ben. Ortler, 17 2. wt 5 
9. QUIVER 410 TE 
roner ae7ioNS, | LIBEL, 
See PLEADING, = PATE ru 85 rin. ut 210 bee n 
18 * is | Nin 7 
ub 25 ai 3 Lex 2. 
ie kg. Sa „ nn 4 W See jus un aue, 1. * | . 24/1 | 
1400 7 2 2 
e 8 49 [ Hh nee de b ; 
The Detehdank” hatin ws a warraht of | bo We obrained from the « Brink 8. 


attorney 'to confeſs JuIgnieht, os ite be 
neft of an 'infolvent a, then became bank. 
ropt, and "obtained is eertißeate; after 


which the Plaintif entered up a benen j udg- 
ment, and oed 'Out a "en 


| Held regu gplar, no 


: 


NES Nd apppearing to 


have been made. an monJen v. Park er, 'F: 
; 3113 
42 C5 ID DI 264-10: "owe — Y4 185 
n bent ww ee & 0 
Degus Kae >> DOS 1 used bas 
vw? 2 37 1 e — 4 
ole, LAcKes, 


' 1%; Þ« 


See Practice, 12. 


a 34! 


execution, 


| 


£4 


| Se STOPPAGE IN 2 


| verament by A. to impoit from an enemy's 
country in fix ſhips fuch goods as ſhould be 
ſpecified in his bills of lading, and goods be 


| { imported on board one of the fix ſhips on 


' ateount of B. C and D. to whom ſeveral 
| | bills of lading are ſent for their reſpective 
goods, and one general bill of Tading for the 
whole cargo be ſent to 4., the whole cargo 
will de pon. dag v. W en H. 42 
Se. ax 4 1 * 8 
L 1 E N. 41 
91; 
U A. of Newcstle, ſhipped goods for Londen 
to order of B.: before their arrival B. wrote 
to 


zrtital. To this A. returned a general an- 


goods, but immediately left Netocaſtle for 
London, and on his artival applied at the 
wharf. of C., where the goods had in the 
mean time arrived (and where goods ſhipped 


| charges paid for the goods, and requiring a 
delivery-of them, which was refuſed, unleſs 
upon payment of a general balance due 
from B. to C. for wbarfage. Held that the 
contract as between A. and B. having been 
reſcinded previous to the arrival of the 
goods, C. had no right to retain againſt 
A, for a general balance due to him 
from B. Richardſon v. Goſs. E. 42 Geo. 3. 
Page 119 
2. Semble, that the goods were no longer in 
tranfitu when ' arrived” at the wharf of C., 
whete the goods of 1. bete ufually landed 
and kept. Tay ” Wb. 


3. 4,4 factor, having ſold. goods of B. in his 
own name to C,, the latter, without paying 
for theſe goods, ent another parcel of goods 
to A. to ſell for him, never having em- 
ployed A. as a factor. before. C. then be- 
came bankrupt, and his aſbgnees, claimed 
the goods ſent by him to A., and which 


upon thoſe goods. 


the price of the former goods ſold by him 
to C., there being a balance then due from 
B. to himſelf. Held that the aſſignees were 
entitled to recover. Houghton v. Matthetus, 
N + n 455 


a prifoger 'under the Lords' Act be dated on 
'a Sunday and delivered on a Monday, and 
contain a general promiſe to pay the allow- 
ance weekly, the 8 is entitled to be 
diſcharged, 
; Gee 3. 10} bor) eh) bp 


5 8 3 * 


184 


to ſay that he was in failing circumſtances, | 
and would not apply for the goods on their 


ill remained upſoJd,/rendering the charges ; 


A. refuſed to deliver | x, 4. by his will deviſed to B. [4 D. and E. 


idem up, claimipg a lien upon them for two parcels of land upon truſt to {ell and * 


1. H a note r en & the Fan 


(wer without making any mention of the | 


| 
for B. uſually were landed and kept till ſent | 
for by him, ) tendering the freight and 


| 


| 


| 


| Conflemine v. Pugh, T. 42 


4 


9 
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2. Qu. Whether ſuch a note ought not to con- 


tain an expreſs promiſe to pay the allow- 


ance on a Monday, although it be dated on 
that "wy of the week,, '- Page 184 


een 


LoNATIC. 


A lunatic may be brought up by Babes! n 
from St. Luke's hoſpital to be ſurrendeted 


in diſcharge of his bail. Pill v. Sexton; M. 
44 Ces. 3. nie n OOO. 
M. 
MANOR, 


See COPYHOLD, 1. 
PARTITION, 1. 


MAN UMISS ION, 
See SLAVE, 1. 


MASTERS AND SERVANT, 
See ASSUMPSIT, I, | 
SLANDER, 2, 


MASTERS IN CHANCERY, 


See Rare, I, 


E MEMORIAL, 
Fee ANNUITY, 1. 


MONEY HAD AND RECEIVED, 
See BANKRUPT, 6.” 


| divide the money among bis brother's and 
| fiſter's children, B. C. D. and E., the latter 
deing one of 24 perſons entitled under the 
will to a ſhare of the money, were pro- 
ceeding to ſell, when it was agreed by the 


three firſt truſtees and the 23 other perſons 


entitled to the money, that E. ſhould be- 
come the purchaſer of the two parcels of 
land, paying 3000. for one and 7001, for the 


other. A conveyance was accordingly pre- . 
| pared and executed by B. and C. only, upon 


which E. took poſſeſſion of the lands and 
paid the purchaſe-money, which was di- 
| vided among the ſeveral perſons entitled 


| 7 


under 


— fe Ct MR Mt. Ot" 
* 


. 
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« under the will, E. being afterwards ei cded 8 bo 


- from the ſmaller parcel in conſequence of a 
deſect in the title derived under the will, 
brought an action for money had and re- 
ceived againſt one of the 23 perſons to re- 
cover the ſhare of the 300. received by 


him, at the ſame time refuſing to give up % 


che parcel of land for which 7001. hed been 
paid. 
Jobi ſin v. Johnſen, E. 42 Geo. 3. Page 162 
2. A. having ſold certain leaſehold premiſes to 
B., aſſigned them by indenture, containing a 
- proviſo that B. ſhould: not aſſign over until 
the whole of the purchaſe-moneythould have 
been paid, and* B. and*C. covenanted for | 
- themſelves, their executors, adminiſtrators, 
and aſſigns, for the payment of the money. 
The premiſes having been taken in execu- 


in 
- tion for a debt bf Fg 


purchaſe- money, were ſold by the ſheriff to | 
qo down a de olit,. and agreed 
| APA 1 ba h d on big a 800d | 
-title. Held that on non-paymeht Fr the. pur. 
dr by B. was a ſufficient” objec- 
: to the title. ang at Q, might FP. 
f "bt his Gesc in ob 9% or mone 15 
ndnd received. uot v. Edwardh, © | 
| | 55 15 


Ge. . „ A HO Ane 
3 A bill being preſented by the, ingorſeq,to.the 7/ | 
drawee for acceptance, the latter on accept- 
igel wid, chat he. ſex peghedla reD⁰,E—¼ee 
ftom the drawer in a few. days, and, thet! as? 
dead. e ift of the draweryn his hands which 

would be paigyhewouls take all ils, Heb! 
hat tbis capverfauanutogether with d bil! 
_ accepted by thendtamer, did pat amt: to. 
ofufficient evidence to entitie the indogſee to. 

- recover againſt Ttheddrawcen the An9Subt'sf | 


ide vill accapted/on a obunt for money had 
,a0gqeceived. « biber. Benndtt, Ni. 
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Held that he was entitled to recoyer, | 


Lo Ua dr g paid the |. 
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NOTICE or ACTION. 
A notice of action to a magiſtrate undęꝝ the 24 
Ces. a. c. 44. . 1. indorſed with the name 
| of the Plaintiff's WOES Ra, and the words, 
of Birmingham, as, deſcribing the place 
of his abode, held ſufiicient. Oſbern v. 
wh oht eee R658 
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# PARTICULARS iy Buca or, 


Fol PRACTICE, 17. 


5 rx xtxrop 


hoy PI tenements' i in che we .of 
tive 


which. are e the, reſpgc- 
Wed in a ic they are ktuate and 
ve (cengible fh. * to, heir by the 
hereditary righte called tenant right, a and held 
. bie according 0 be cuſtom, are not 
W th, Hatte 'of® partition, | Burrell v. 


204 61 


Il 
3 


Wi 
«Lf. hae PUREE (tg, #f,,vbow, kene 
| Abroad, , andone in England,), be ud, ſor a 
partnerſhip debt, and. the partner refident in 
| {England apprarity. the, aden, but refuſe to 
| 1 * ar for the partners, teſident ahroad, the 
ther fu under a. diftringas againſt the two 
NY enext may take partoerſhip Qs tbough 
Haich tor, by the, part ier cefident. in Ei 
Dane wel. de Fnie l 


* dy * 5 


him againſt ſuch vifirefs Marky. v. S- 
bam and others, M. 43 Geo. 3. 254 
«OF "2 if 
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2. If a & 7a. iſſue againſt one of ſeveral part- 
ners, the Court will not, at the requeſt 


of the partnerſhip creditors, give the 


ſheriff time to return the writ until an ac- 
count can be taken of the ſeveral claims 
upon the partnerſhip property. Pa. Aer 
v. Piſtor, M. 43 Ges. 3. Page 288 
3. A F. fa. having iſſued againſt the effects of 
. Defendant, who was Jointly concerned 
in a manufaQory with 25 other perſons, to 
whom he was indebted to a greater amount 
than his whole ſhare, and the ſheriff having 
ſeized the whole of the partnerſhip property, 
the Court refuſed to refer it to the protho- 
notary to inquire what was the Defendant's 
Intereſt in the effects ſeized. 
Koops, M. 43 Geo. 3. 289 
PATENT. 
Seer AGREEMENT, 2. 
BANKRUPT, 8, 9. 


PAVI NG RATE, 
n 


PAYING MONEY INTO COURT. 


1. In an action for breach of a contract to | 


deliver goods at a certain price per ton, the 
| Court will not allow the Defendant to 72 


| money into Court. Streng v. Simpſon, H. 
14 


42 Geo, 1 . 
2, If the Defendant pay money into Court 


| generally upon a declaration containing a 


count on 2 policy of inſurance, together 
a with the money counts, and it appear that 
the Plaintiff by his conduct previous to the 
trial, induced the Defendant to believe that 
the only point to de tried was a queſtion of 
fraud, and fuffered him to prepare his evi- 
dence accordingly, the Court will not allow 
the Plaintiff to object to the receipt of that 
evidence at the trial, on the ground of the 
contract having been admitted by payment 
of money into Court. Muller v. Hartſhorn, 
M. 44 Geo. 3. 556 


3. In C. B. if the Plaintiff proceed to trial 


after money paid into Court, he is notwith- 
ſtanding entitled to colts up to the time of 
* OL, III. 


Chapman v.. 


— 


the money being paid in. Muller v. Hart. 
horn, M. 44 Geo. 3. Page 556 


PE E R. 
See PLEADING, 2, 3. 


PLEADING. 


| See BANKRUPT, 5, 6, 


By-Laws, J. 
CoPyHoLD, 1. 

EVIDENCE, 3, 4. 
INDICTMENT, 1. 
JupcmenT, 1. 
QUARE IMPEDIT, 1. 
TRESPASS, 1, 2. 
Usury, 2. 


| 1-An executor cannot join a count upon a 


bond given to his teſtator, and a count upon 
a bond given to himſelf as executor in the 


ſame action. EH. Her v. Lord Arundel, H. 
42 Ces. 3. 7 
2. If a Peer be ſued by bill, no objection can 
de taken to ſuch proceeding, except by plea 
in abatement. ib. 


3. Pnere, Whether even in that caſe ſuch an 
objection could prevail? ib. 


4. If a declaration on a policy of inſurance 


aver the goods to have been ſeized in a fore 
.. Cible and hoſtile manner by certain perſons 
enemies of our Lord the King to the Plain- 
tiff unknown, and it appear in evidence that 
they were ſeized by the Spanih government 
as about to be imported into the. Spani/h 
Main contrary to the laws of Spain, ſuch 
loſs is Hot well deſcribed by the covenant in 
the declaration, Matthie v. Potts, H. 42 
Gesa. 3. 23 


5. A. agreed in writing to pay the rent of cer 


| tain tolls Which he had (hired, „to the 
treaſurer of the commiſſioners.“ Held that 
no action for the rent cduld be maintained 
in the name of the treaſurer. 


| Pigott v. 
Thompſon, E. 42 Geo. 3. . 
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6. If defamatory words de ſpoken of two 
partners reſpecting their trade, they may 
maintain a joint action for the flander, aver. 


— 8 K 
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*rivg ſpecial damage, Cork v. Batcheller, E. 
42 Geo. 3. 3 Page 1.50 
7. The firſt count of a declaration ſtated that 
the Defendant heretofore, to wit, on ſuch a 
day, drew A bill, of exchange bearing date 
the day and year aforeſaid, . payable two 
months after date. The ſecond count ſtated 
: that, afterwards, to wit, on the day and year 
aforeſaid,. the , Defendant drew à certain 
other bill of exchange, payable two months 
after date; without mentioning any expreſs 
date in either count. Held that both counts 
were good. en French, T. 42 Geo. 3. 
173 


4 'S . i. 
# 


38. A. B. ede bi appointed aſſignees 


- under a eommiſſion of bankrupt, and having 
acted as ſuch, A. and B. pay each half of his 
bill to the ſdlicitor. Held that . and B. could 


not maintain à joint aclion againft C. for his 


proportion of the money paid, but muſt 
each bring à ſeparate action. Brand and 


Herbert v. Boulcatt, M. 43 Geo. 3. 23 5 
9. A replication to a plea of tender, flating an 


original writ ſoed out and returned before 


the tender, but not proceeded upbn, aud 


to the plea. Stratton v. Savignoc, it 43 | 

rennen 1a 1 

10. If to an worry'for 17. 10 in arrear, 
the Plaintiff, plead !“ that the ſaid 1207; is not 


due, and the;Defendant join iſſue thereon, | 
and at the trial tit appear: that a4“. only is 
due, upon Which the Plaintiff; objects that 


the evidence does not ſupport the iſſue 
Joined by the Defendant ;/ yet if a: verdict 


be taken far 20. ſubject to the opinion of 


the Court, ſuch finding will eure the defect 


- in the ſotmality of the iſſue. Cob v. Bryan, | 


1 348 
— 


2 03 asl 


V 43 Geo 3. D1IGWE Bf 


Fi. No addition having been given to e De- 
fendant, either in the recical of the writ or | 
in the ſubſequent part of the declaration, | j_1 
the defengant;-pleaded) the ature af addi- 


tions. 1H. \5, io-,abatement, ande nrayed 
Judgment of the declaration. The Court 
meld the plea a nullity, and gavg leave to 
: * | 


INDEX TO THE PRINCIPAL MATTERS. 
- 


; 


© 


then a ſecond original writ ſued out after . 
the tender, and proceeded upon, but un- 


connected with the firſt writ, is no anſwer 


—— — . 


the Plaintiff to ſign judgment. Gray v. 
Sidntff,, E. 43 Geo, 3, Page 395 
12. In the count of a writ of right it is not 
ſufficient to ſtate that the lands deſcended 
to four women as nieces and co-heirs of 
J. S. without ſhewing how they were nieces. 
Dumſday v. Sir Richard Hughes and John 
Bedford, T. 43 Geo. 3. | 453 
13. Judgment by default having been ſuffered 
in an action on-a bond, the Plaintiff entered 
up judgment for the penalty, together with 
91. 10. for damages and coſts. A writ of 
enquiry having been executed, damages 
were aſſeſſed at 11 150.1 3. 4d. and coſts 40. 
and the Plaintiff entered up another judg- 
ment for thoſe damages, together with 31. 
_ Gs. 8d. for coſts:; but afterwards entered a 
remittitur on the roll for the coſts. Held 
that the ſecond judgment was erroneous, 
Hankin v. Broombead, V. 44 Geo. 3. 60 


| PEN ALT x. 8 
If a perty agree not to do ſome ſpecified act 
under a ** penalty“ of 1000. ſuch ſum can- 
not be confidered in the nature of liquidated 
e n V. ee, H. 44 Ge. 3. 
630 


POST ori . 
. toe A 85 that it is not a felony within 7 Geo. 3 
50. , 1. fot a perſon employed in the 
Poſt Office to-ſteal out of a letter entruſted 
to his care, a draft-on # London banker, pui- 
portirig to be drawn in London, but actually 
dran above 10 miles from London, on un- 
ere eren Rex v. E 43 Ger. 3. 


311 


| 
| 
| 
; 


: | 


2. It 4 alſo that 2. If the ſame act does 


1 


not apply to perſons employed in the Poſt 
Om ce ʒ and that a:perſon of that deſcription 
- therefore, who ſteals a letter out of the Poſt 
Office, is not guilty of Felony under that 


4 
; 


| ſection. ib. 
[ A Wir. | 
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BANKRUPT, 1. 
"BARON AND FEME, x, 2. 
Cos Ts. 
Exkcur io, 1. 
_JuDGMENT, 1. 
"PARTNERS, 1, 2, 3. 
Paying Money INTO CourT, 
*PLEADING,/Il. 
- PROCEEDINGS, STAYING AND SETTING 
Asp, I, | 
\'FRIAL, I. 
1. Notice having beengiven of executing a writ 
of inquiry on Tu:ſaay the 14th day of Jan. 
inſtant,” when the 14th of January fell on a 
' Thurſday, and on which day the writ of in- 
+ quiry was executed; the Court of C. H. re- 
f fuſed to ſet aſide the execution of the writ 
ok inquiry for this irregularity, but rejected 


4 Tveſday as ſurpluſage, it appearing that 


——_— Al. 


the Defendant was not miſled thereby. 


Batten v. Harriſon, H. 42 Geo. 3. Page 1 
2. After plea pleaded the venue cannot be 
* 255 de v. Penner, H. 42 Ges. 3. 
ky 5 582 


3. But if the Das ae plead pending a rule 
niſi for changing the venue, the Court will 


notwithſtanding allow him to change the 
venue. | ib. 


4. All arguments upon demurrers and other 


arguments in this Court are to be heard on 


Mondays and Thur ſdays only. Regula Ge- 


an agent to the attorney for the Defendant, 
and the plea be delivered in the name of the 
attorney, and the Plaintiff thereupon enter up 
judgment for want of a plea, the Court will 
ſet aſide that judgment for irregularity. 

» Buckler v. Rawlins, E. 42 Gto. 3. 111 
6. The judgment in an original ne 
the judgments in the actions againſt the 
bail, may be ſet aſide upon one motion, and 


one affidavit entitled in the original action.. 
Winder v. Mood, E. 42 Geo. 3. 118 
7. A rule for an attachment againſt the ſheriff | 


for not bringing in ihe body, 'baving, been 
obtained on the 19th of November, and the 


attachment not ſued o out -and ſerved on the | 
meriff until the gth March following, the 


— 


as — 8 


* 
„„ * 2 


8 
| 


Court held the ſheriff diſcharged, and ſet 
the attachment aſide. Rex v. Perring, E. 
42 Geo, 3. gs, Paze 151 
8. In C. B. a plea of bankruptcy muſt be 
| ſigned by a Serjeant. Pitcher v. Martin, 
E. 42 Geo. 3. 171 
9. If a declaration in debt demand 20007. and 
contain ſeveral counts, each of which ſtates 

a debt of 224/. 7:. 43d. and the Deſendant 
plead thereto that he does not owe the faid 
ſum of 2240. 75. 459., the Plaintiff may ſign 
judgment for want of a plea, Macdonnell 
v. Macdonnell, T. 42 Geo. 3. e 
to. A ſummons for further time to plead not 
attended by*the party taking it out, does 
not wave the neceſſity of a rule to plead. 
Decker v. Shidden, T. 42 Geo, 3. 180 


11. If a Plaintiff having taken an aſſignment. 


of the bail bond while the action is pending, 
proceed upon it after the cauſe is out of 
Court, the proceedings cannot be ſet aſide 
for irregularity, Pigott v. True, M. 43 
Geo. 3. 221 
12. But the Court will ſtay ſuch proceedings 
if it appear that the Plaintiff has been guilty 

of laches, 1b. 
13. If A. being arreſted by B. on proceſs of the 
Common Pleas, give bail to the ſheriff, and 
before the return of the writ, being again at- 
reſted by C. is committed to the Fleet priſon, 


| atter which, and before the return of the firſt 
neralis, H. 42 Geo, 3 4 410 


5. If an appearance be entered in the name of 


writ, B. takes an affignment of the bail 
bond and proceeds thereon," the Coutt will 
ſtay ſuch proceedings, but will not make B. 
pay eoſts, for they will not try upon aſſi- 
davit, Whether be knew or nbt that A. was 
in caſtody, but will conſider him ignorant 
of that fact unleſs notice of ſurrender has 
been regularly pee Harding v. Hennom, 
- M4; 43 C. 3. 4 alben ge e416. 2. 
4% verdict for a Plaintiff be taken at 57% 
prius, ſubject to the award of an arbitrator, 
and the tule oſ reſerence be made 2 rule of 
Court, the verdi@ may be entered according 
to the award of the arbitratst, without any 
appliceation/to the Cobrt for that res. 
'Birrowdale v. Hirabener, Ad. 43 Geo. 4 
Ti g „g LASD 11 ; . 


Ve! 4 5 * * | 4 on — 


15. If 


FN DEX TO THE PRI 


15. If in ſuch caſe the award be made be- 
fore the term, the Defendant can only im- 
peach it within the four firſt days of term, 
Borroewdale v. Hitchener, MA. 436. 3. P. 244 


16. Perſonal ſervice of the award is not ne- 
ceſſary to warrant the iſſuing of execution 


in ſuch caſe, if the attorney of the Deſend- 
ant has been ſerved with the award, ib. 


17. In an aQion of ſumpſit for non - perform- 
ance of a contract for the ſale of a houſe, 
with counts to recover- back the depoſit, the 
Plaintiff having in his firſt, count alleged 
that the Defendant, who was td make a 
good title, had delivered an abſtract which 
was ** inſufficient, defective, and object ior- 
able,” the Court obliged the Flaintiff 10 
give a particular of all objections to the at- 
ſtract ariſing upon matters of fact. Colt! 
v. Thompſon, A. 43 Geo. 3« 
18. No judgment can be ſigned upon any war- 
rant authotiſing any attorney to confeſs 


hd 


Judgment without ſuch warrant. being deli- 


vered to, and filed by the clerk of the doc- 
quets; who is to file the ſame in the order 


in which, they are received, Regula Gene- 


ralis, M. 43 Ges. 3. 310 


19. Every attorney of C. B. bo a 20 


prepate any warrant of attorney to confeſs 
any judgment which is to be ſubject to any 
. defeaſance, muſt cauſe ſuch defeaſance-to.be 
written on the ſame paper or parchment.on 
which the warrant of attorney is wiit- 
ten, or cauſe .a. memorandum in writing | 
to be made on ſuch warrant, containing the 
ſubſtance and effect of ſuch defeafance, ib. 
20. If after the time for pleading is out, but 
© before judgment ſigned by the Defendant, 
the Court, on his application, ſtay proceed- - 
ings till the plaintiff give. ſecurity for coſts, 
to be approved by the prothonotaty, the 
Plaintiff, though he give ſecurity inflancer, 
/  .awhich is accepted by the Defendant, is not 
at liberty to ſign judgment before the open- 
ing of; the office. on the next morning. 
Dieũer v. Tbomſon, H. 43 Gee. 3. 319 
21. A Plaintiff having tendered an iſſue to a 
plea, and demanded a rejoinder, where the 
- Defendant was under terms to rejoin gratis, 


—— 


* * 


goods were ſold ac C. 


246 


1 See Bair, 1, 2. 


NCIPAL MATTERS: 


the Court held the judgment regular, but 
ſet it afide without coſts, .becaufe the 
Plaintiff might have added the /imiliter him- 
feif, Me v. Fiſher, T. 43 Gee, Page 443 
22, An application to change the venue from 
A. to B. in an actiom for goods ſold and de- 
 livered, upon an affidavit that the cauſe of 
action aroſe at B. and not elſewhere, may be 
ſucceſsfully anſwered by an affidavit that the 
Collins v. Facob:, M. 
44 Geo. 3. on 87D 
PREBENT ATION,” 

See wk. ce? MPEDET, ts | 


PRIZE: 

If ag admiral, commander in chief upon a fla- 
tion, come home by leave of the Admir!ty 
for the re- eſtabliſn ment of his health, leaving 
the ſquadron under .the command of the 
flag- officer next in ſeniority, hut retain his 
|  commilſion as commander in chief, Duere, 
Whether he be entitled to ſhare in prizes 
taken by the cruizers of the ſquadron during 
his abſence? . Lord Nein x. Tucter, . 
en e J 257 
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' PROCEEDINGS, STAYING: AND 
© SETTING ASIDE, 


' Baron AvD Feme, 1, 25 
 GCosTs; 1. 
1 "PRACTICES. 7, $4, 585 13. 
T RIAL, I. : 
\VexpoR Au VV Dek, 2. | 
| The Court will not. ſtay proceedings in reple- 
vin upen payment of. coſts on the applica- 


; 41 1 


ts 
$4 , 
+4 V 


tion of the Defendant, Hoa g linſon v. 
Lnilſan. H. 44 Gee. 3. ö 
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See PARTNERS, I, 2, 3. 


PROMISSORY. NOTES, 


See BILLS OF EXCHANGE.AND PRaoMas50RY 
Norzs. 
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<QUARE 


1 


Q. 
ARE IMPE DIT. 
. In guare impedit the Defendant pleaded that 
one Ad. O., under whom he claimed, being 
ſeiſed in fee of one moiety of the advowſon 
to preſent to one turn in every two turns, 
preſented one F. O. in her proper turn; 
that the church being afterwards vacant, 
one J. W., under whom the Plaintiff 
claimed, preſented in his proper turn; that 
the church being again vacant, the Plaintiff 
preſented; and that the church being a 
fourth time vacant, it belonged to the De- 
ſendant to preſent. On demurrer to this 
plea, the Court held that the Defendant had 
not ſhewn a title to prefent, ſince he had not 
ſhewyn whether the third preſentation was 
- by ufurpation or by agreement, and that 
it could not de preſumed that the De- 
fendant was entitled to preſent in the 
firſt and fourth turn, and the Plaintiff in the 
ſecond and third, ſince the plea averred that - 
V. O. had preſented to the firſt turn in her 


| 


—_— 


Birch v, The Biſhep of Litchfield and Coventry, | 
T. 43 Gee. 3. | 
2. Semb. that if it had appeared by the plea 
that the Plaintiff had preſented to the third | 
turn by uſurpation, he would ſtin have been 


entitled to the fourth turn by right. ib. 


2 8 


8 7 
* * 
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RATE 

The Maſters in Chancery are not rateable as 

occupiers of their teſpective apartments in 
_» Seutherpron' Buildings under the paving act 

11 Geo. 3. 22. Helſerd v. Copeland, E. 
42 Geo. 3. | 129 


7 
* 
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RECOVERY, 
Gee Common RECOVERY. 


proper turn, and F. N. in his proper turn. 1 | 
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| INDEX TO FHE PRINCIPAL MATTERS. 


REPLEVIN, 


See PROCEEDINGS, STAYING AND SETTING- 


ASIDE, 1. 


'RESCINDING CONTRACT. 
Ses LIEN, i. 


RESIGNATION BOND. 
Judgment in K. B. in an action upon a reſig- 
nation bond given by a ſchool-maſter af- 
firmed in the Exchequer chamber, it not ap- 
pearing upon the pleadings that the office 
was a freehold, Lewis v. Legb, M. 43 G. 3. 
Page 231 


RETURN OF PREMIUM. 
Ses INSURANCE, 2. 


REVOCATION, 
g Nevis, 1. 
RIGHT, WRIT OF, 


See AMENDMENT, 4. 
PLEADING, 12. 


RULE TO PLEAD, 
See PRACTICE, 10. 


8. 


SALE, 


$:e Goops $0LD AND-DELIVER®D, I, 2. 
MoN ET HAD AND RECEIVED, 1, 2. 
STATUTE,OF FRAUDS, 1. 

V ENDOR AND VENDERE, I, 2. 


"SALVAGE. 

A ſhip being in danger, and the captain and 
part of the crew having made their eſcape, 
a paſſenger, at the requeſt of the reſt pf the 
ciew, took the command and brought the 
ſhip ſale to port, The merits of the paſ- 
ſenger in ſaving the ſhip | were acknow- 
jedged bythe owner in a letter to one of the 
underwriters, wherein he Gxprefied his de- 
fire to make him a compenſation. Held that 
the paſſenger was entitled ts ſue the owner for 
the ſalvage. Nrum˖õ,V. men H. 44 


3. a 612 
SCHOOLMASTER, 


T3236” 


Ses RESIGNATION Box p, 1, 
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SCIRE FACIAS. 4 
dee AMENDMENT, 1. | ' 


SEAMAN'S WAGES. | 
See SLAVE, 1. | i» þ 


1. A ſeaman who quits his ſbip after her ar- 
rival in port, but before ſhe is moored, 
does not thereby ſubject himſelf to the for- 
feiture of the whole of his wages under the 
+2 Geo, 2. c. 36. . 3. Frontine v. Frofl, A 
43 Ges. 3. Page 302 
2. To entitle the maſter to deduct a month's. 
wages for the benefit of Greenwich hoſpital | 
under the 2 Geo. 2. c. 36. , b. andg. it is in- 
cumbent on him to ſhew that the ſeaman ; 
quitted his ſhip without leave in writing, ib. 
3. And ſuch a deduCtion cannot be ſet off by 
the maſter in an action for wages by the 
ſeaman, unleſs the maſter has previouſly de- 
bited himſelf to Greenwich hoſpital for the 
amount in a book kept according jo the di- 
rection of the ſtatute, 3 ib. 
4. Qu. Whether the crews of the Britiſh ſhips | 


— 


entitled to wages for the time during which 
the ſhips were ſo detained. Beale v. Thomp- 
fon, E. 43 Geo, 35 


SENTENCE OF CONDEMNATION, | 
Ses INSURANCE, 12, 13, 14. 


SERVICE. 


See AWA Rv. 
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3935 SET OFF, | 
See sehne Was, ** 


* 
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'SHE RIFF, 1 


See PRACTICE, 3. YO 390%. DS. P 


ee, Is. 
SHIP” 8 \REGISTRY, 
Fee Evaptnce, "If 


„ 


| 


able to prove, the jury may from theſe cir- 


Tag © 


detained in Ruſſia under the orders of the 
Ruſſian government in the year 1800 were | 


83 


| An unſtamped banker's check, poſt-dated, is 


See PLEADING, 6. 4 
1, Action on the caſe for ſaying of a mer- | 
chant,” „ he has brought a felſe dill of lad. 


ing for half the cargo (meaning the aged | 


A. baving ſent to B. a bale of ſponge under a 


CIPAL MATTERS. 


of a particular ſhip) already,” whereby he 
was injured as ſuch merchant, and loſt the 
confidence of ſeveral. perſons, {without 
naming them,) was held not maintainable, 
and judgment accordingly arreſted; becauſe 
the words did not of themſelves impute any 
crime. Feiſe v. Linder, E. 436.3. Page 372 
2. Although a maſter be not in general bound 
to prove the truth of a character given by 
him to a perſon applying for the character 
of his ſervant, yet if he officiouſly ſlate any 
trivial miſconduct of the ſervant to a former 
maſter in order to prevent him giving a ſe- 
cond character, and then himſelf upon ap- 
plication for a character, give the ſervant a 
bad character, the truth of which he is not 


cumſtances infer malice againſt the maſter 
in an action againſt him by the ſervant. Ro- 
gers v. Clifton, M. 44 Geo. 3. 587 


SLAVE. 


| Plainciff agreed. to ſerve as a ſeaman during a 
voyage to and from the Witt Indies; on his 
. arrival there he was claimed as a runaway 
ſlave, and delivered up to his maſter ; ; where- 
upon it was agreed between the Plaintiff, 
his maſter, and the captain, that upon pay- 
ment of a ſum of money by the captain to 
the maſter, the latter ſhould manumit the 
. Plaintiff, he covenanting to ſerve the captain 
as a ſeaman for three years at certain ſtipu- 
lated wages. The Plaintiff was accordingly 
manumitted, and having ſerved the captain 
upon the homeward voyage, commenced an 
action againſt him to recover wages for that 
voyage upon a quantum meruit. Held that 
he was eſtopped by his covenant from 
. claiming more than the ſum ſtipulated. 
Williams v. Brown, H, 42 Gee. 1. 69 


8 T A M P S, 
See PosT-OFrFICE, 1. 


void. une v. 527 8515 A. 44 Geo. 3. 
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STATUTE OF FRAUDS. 


verbal order from the latter, for which he 
Charged 


0 


INDEX TO THE'PRINCIPAL MATTERS. 


charged 11s. per pound; B. returned it, and * WIII. III. 
at the ſame time wrote a letter to A. ſtating | 8 & 9. c. 11. (Aſſigning Breaches) Page 609 
that he had examined the ſponge, and find- | 9 & 10. c. 15. / 2. (Arbitration) 245 
ing that it was not. Worth more than 65. per -c. 44+ / 69 (Ea India Com- 
pound, he had ſent it back. Held that this pany) 55 
letter did not amount to ſuch an acceptance 10 F ix, c. 23. / 1. (Larceny) 108 
of the goods as would take the cafe out of | 12 C13. c. 3. % 2. (Original Bill) 9 
the ſtatute of frauds, Kent v. Huſfinfon, 
24. 43 Geo. 3. Page 233 ANNE, 
1. c. 18. /. 5. Certiorari) 37 
STATUTES ciT ED OR COMMENTED 2. 6. 1. (Land-Tax) 641 
UPDN.;.« 1 41 44. c. 16. / 11. (Abatement) "299 
PIR HER. IV. 122 . 20. (Bail Bond) 23232 
4 c. 18. (ene . 581 | 9. c. 23. (Hackney Coaches) — 385 
| 1 2. c. 7. (Larceny) 108 
HEN. v. 5 
1. c. 5. (Additions) | 396 Geo. I, 
| . c. 22. (Black Act) 107 
. Ben, VIII. 
A Co I. (Partition) *LWY 380 8 GEO. II. 
32. c. 32. N | ava 36: J. 3. (Seaman's Wages) 203 
Epw. vi. 3 5. c. 30. (Bankrupt) 185. 466. 
4 1%. 10: (Larceny) 108 | 7+ 21. 2 with intent torob) 107 
. 3. (Larceny) ) ib, | 7+ 622+ (Forgery) | 313 
5 E wry 244 I 8. c. 26. (Eft India Company) 55 
ped Ny LIZ, | 19. c. 32. (Bankrupt) | 237 
| 8. c. 4. (Larceny) e de bg 37. (Inſurance) 84 
13. 6. 7. (Bankrupt/ 147 21. c. 4. (Inſurance) | 194 
— c. 10. (Church Leaſes) . 325 ] 24. 4.45. (Larceny) 3 
— c. 20. Church Leaſes) | 328 — . 44. (Notice of Action) 551 
14. . 11. / 15 (Church Leaſes) 8 
18. c. 11. (Church Leaſes) . 328 : Gro. III. 

23. c. 1. {Recutancy) | 1 25 387 | F. ce. 25. (Poſt Office) t6 
* 2uY 
95» C. 1. (Recuſapcy) ib. 7. c. 50. (Poſt Office) | 311 
* . 1 Tac : 10. c. 23. (Paving Rate) : | 133 

5 SEE — . 44. J. 7. (Hackney Coaches) 385 

1. c. 15+ (Bankrups) 3 11. c. 22. (Paving Rate) 131 

| Car. U. EM] 13. 6. 44. / 2. (Ze India Company) bo 

12, c. 18. C 1, (Navigation Act) 35. 60g 17. & 30. (Poſt Office) 313 

22.6 5. 3. 0 Larceny) 208 | 5+ . 65. Loft India Company) 605 

ay 6 1 7. (mnt A) en | 23: 70-430 (Note Adin) |, gg 

29. c. 3. / 6. (Frauds) 19 . 3 

| 31. c. 25. / 4. (Stamps) 313. 560 

WILL, AND Maar. a 32. c. 42. (Maſters in Chancery) 129 

1. c. 20. (Land- Tax) | 641 33. 27./. 4. (Inſurance) 194 

See, 108 — 4 52. / 161. (Zaft India Company) 

4. c. 1. (Land-Tax) 641 „ 50. 605 

7 & 8. c. 22. /. 2. eee AQ) bog | 33+ c. 66. /. 3. (Prize). 806. 268 
11 C12. c. 1. (Land-Tax) 641 | 35-& 80, (Dutch Commiſhoners) 2 P 

r | - 62 13k (Prize) „ 


25 1 237. c. 73. 


41. c. 70. (Inſolvent Act) 394 


2. Semb. that ſuch a lien could not be eſta- 


4. On the 16th of March 1802, goods were 


March A. committed an act of bankruptcy. | 
When the goods arrived at the Defendant's - 


INDEX TO THE PRINCIPAL MATTERS. 


37. c. 73. (Seaman's Wages) Page 204 
— . 90. / 30. (Attornies Certificate) 382 


— c. 109. / 3. (Prize) „ 
== c. 1 12. (Inſolvent AQ) 1 
— . 417. (Eaft India Company) 356. 605 
38. c. 1. / 8. (Bank AQ) THE. 
— c. $7. (Executors) Þ 26 


39+ < 85. (Embezzlement) 106. 316. 597 
39 & 40. c. 72. (Attornies Certificate) 386 


STOPPAGE IN TRANSIT, 

See Lien, 2 

1. An WON for carriers to retain goods as a 
lien for a general balance of account be- 
tween them and the conſignees cannot effect 


the right of the conſignor to ſtop the goods 


in tranſiiu. Oppenbuim v. Ruſſill, H. 
42 Gee. 3. | 42 
bliſhed even by agreement between the car- 
riet and the conſignor, ib. 
3. A. the general agent in London of B. and Co. 
a houſe at Paris, with power to export for 
them to ſuch markets as he ſhould think fit, 
purchaſed goods in the name of B. and Co. 
of C. at Manchefler, and directed them to be 
ſent to D. a packer in Landon. Aſter their 
arrival A. had ſome of the goods unpacked 
and ſent away, and the remainder tepacked. 
News then arrived of the failure of E. 
and Co. Held that the goods in D's hands 
were no longer in tramſtu, aud that C. there- 
fore had co right to ſtop them. Leeds v. 
MWrigbt, H. 43 Geo. 3. 320 


forwarded from Manchifler, addteſſed to A. 
at the Bull- ana- Mauth Inn, London, in con- 
ſequence of a previous order from him. On 
the 23d of the ſame month the goods were 
fent-tv the. Defendant's houſe as the packer 
of A., the latter having given no direct ion at 

the Bull-and- Mauth Inn reſpecting the par- 
ticular goods; but having given a general 

order that all goods addreſſed to him ſhould | 
be fent to the Defendant, A. having no 
warchouſe of his oon. On the 14th of | 


they were booked to the account of A., and 
the Defendant nat knowing of A's bank- 
rupicy, unpacked the goods to aſcertain the 
contents. On the 31ſt of March the goods 
were claimed by the conſignees, and on the 
day after by the aſſignees of A. agaiuſt 
whom a commillion had been taken out. 
Held that the 7ranſitus of the goods was at 
dan end when they arrived at the Defendant's 
houſe, and conſequently, that the Plaintiffs, 
as the aſlignees of J., were entitled to re- 
cover them in an action of trover. Scott v 
Pettit, T. 43 Ges. 3. 7900p 469 


5 


SUR RENDER, 
See PRACTICE, 4 * 


\ 


* 


TENANT- RIGHT ESTATES, 
See PARTITION, | | 


TEN D E R, 
See PLEADING, 9. 


TI LI. 
See BanKRUuPT, 9. 
Money HAD AND RECEIVED, 4, 2. 


T R ADE, 
| ur Banxaver, 3. 
LiGczNCe, 1. 


TRESPASS. 

4. Semb, that a ſheriff's officer acting under 
civil proceſs, may juſtify breaking the inner 
doors of the Defendant's houſe, though he 
be not therein at the time. Ratcliffe v. 
Burton, MM. 43 Geo. 3. Page 223 

| 2. But in ſuch caſe the officer muſt firſt de- 
mand admittance, ; ib. 


„ 
If a Defendant die on the night beſore the 
trial of a cauſe at the ſittings in term, a ver- 
dict obtained in ſuch cauſe, and the judgment 
entered up thereon will be fer aſide upon 
application to the Court. Taylor v. Harris, 
. 44 Ge. 3. 549 


TRUST, 
Ste BANKRUE rer. 


— 


— —— 


INDEX TO THE PRINCIPAL MATTERS. 


. 
UNIVERSITIES, 
See LAxp-Tax, I. 
USURPATION. 
See QUARE IMPEDIT, 1. 
USURY, 


See AMENDMENT, 2. 
1. The grantor of an annuity having agreed 


with the grantee to redeem, drew a bill of 


exchange for 5000/. at three years, which 


the grantee diſcounted in the following | 
manner: he took 4083/. 6s. 8dw as the 


amount of the purchaſe money ahd arrears, 


advanced 166“. 13s. 4d. to the grantor in | 


caſh, and took 750! as intereſt for 3 years 
upon Sccol. 
was uſurious. 
tindale, E. 42 Geo. 3. | 154 
2. If more than legal intereſt be taken for for- 
bearance on a note given to A. by B. as a 
collateral ſecurity for money lent to C., 
ſuch money is well deſcribed to be forbear- 
ance of money lent by the Defendant to B. 


Manners qui tam v. Paſtan, H. 43 Geo. 3. 
Fage 343 


V. 


VARIANCE, 
See PLEADING, 4. 
If a bill drawn by John Crouch be declared 
upon as drawn by John Couch the variance 
is fatal. JYhitwell v. Bennet, M. 44 Geo. 3. 


559 


Held that the tranſaction | 
Sir Charles Marſh v. Mar- 


| 


THE END OF THE 


Vo. III. : : 


VENDOR AND VEN DEE. 


1. Delivery of goods by the vendor on behalf 
of the vendee to a carrier not named by the 
vendee is a delivery to the vendee. Dutton 
v. Solomon ſon, M. 44 Geo. 3. 582 

2. 4, delivered goods under the value of 40s. 
to a carrier in Landon, purſuant to an order 
from B. reſident in Leiceflerſhire, and re- 
ceived the goods in the latter county. Held 
that no action for the goods could be main- 
tained in the county court of Leiceſterſhire, 
and that the Court of Common Pleas there- 
fore could not ſtay proceedings in an action 
commenced in that court, Harwood v. 


Lefler, H. 44 Geo. 3+ 617 


VENUE, 
See INDICTMENT, 2. 
| PRACTICE, 2, 3. 22. 
VENDOR AND VENDEE, 2. 


VERDICT, 
See PLEADING, 10. 
TRIAL, I. 


W. 


; WAGES, 
See SEAMAN's W AGEs, 
SLAVE, 1. 


J 


WARRANT OF ATTORNEY, 


See BARON AND FEME, 1, 2. 
PRACTICE, 18, 19. 


WRIT OF INQUIRY, 
Ses PRACTICE, 1. | 
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